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SUPREME   COURT 


or  XHB 


STATE    OF    NEW    YORK. 


FOURTH  JUDICUL  DEPARTMENT. 


GENERAL  TERM,  JUNE,  1874. 


DsLOKG,  appellant,  y.  Bbaikabd  et  dL  x 

JvMiiMi  court  —  AppecU, 

The  defendant,  in  hifl  notice  of  appeal  from  the  judgment  of  a  jnstice  of  the 
peace  upon  the  law,  assigned,  as  grounds  of  appeal,  that  the  evidence 
waa  incompetent,  did  not  support  the  judgment,  that  on  it  the  plaintiff  was 
not  entitled  to' recover,  and  that  the  judgment  was  contrarj  to  law,  but  did 
not  point  out  specifically  any  errors.  Mdd,  not  sufficient  to  sustain  an 
appeal. 

An  appellant  cannot,  on  appeal  from  a  justices'  court  on  the  law  only,  insist 
upon  any  error  not  specified  in  the  notice  of  appeal. 

Appeal  from  a  judgment  of  the  county  court  of  Jefferson  county 
reyersing  a  judgment  of  a  justice  of  the  peace. 

iy.  Whiting^  for  appellant. 

Wynn  d  Portery  for  respondent. 
Vol  L  — 1 


FOURTH  DEPAETMENT, 


Delong  Y.  Brainard. 


Talcott,  J.  In  the  notice  of  the  appeal  from  the  judgment  of 
the  justice  to  the  county  court,  the  statement  of  the  grounds  of  the 
appeal  is  as  follows : 

^^  First  The  justice  erred  in  allowing  incompetent  evidence  on 
the  trial. 

^^  Second,  The  judgment  is  entirely  unsupported  by  the  evidence 
given  on  said  trial. 

"  Third,  On  the  whole  evidence  given  the  plaintiff  was  not  entitled 
to  recover  a  judgment  against  the  defendant. 

^^  Fourth,  The  judgment  is  contrary  to  law  upon  the  facts  proved 
on  said  trial." 

The  return  shows  numerous  objections  to  the  admission  of  evi- 
dence, but  none  is  pointed  out  in  the  notice  of  appeal.  That  part 
of  the  notice  of  appeal,  which  relates  to  the  admission  of  evidence, 
is  altogether  too  general  to  apprise  the  party  or  the  justice  of  the 
specific  error,  which  it  was  claimed  had  been  committed.  Williams 
V.  Cunningham,  2  Sandf.  632 ;  Thomson  v.  Hopper,  1  Code  R  103 ; 
Derly  v.  Hannin,  15  How.  Pr.  32 ;  People  v.  Suffolk  Common  Fleas, 
18  Wend.  550.  The  other  specifications  are  also  very  vague,  and 
amount  to  little  more  than  saying  the  judgment  is  wrong.  Whether 
they  are  sufficient  to  raise  any  question  is  doubtful,  but  it  is  clear 
that  an  appellant  cannot,  on  an  appeal  from  justice's  court  upon  the 
law  only,  insist  upon  any  error  not  specified  in  the  notice  of  appeal. 
Avery  v.  Woodbeck,  62  Barb.  557.  As  to  the  lack  of  sufficient  proof 
of  the  partnership  of  the  defendants,  if  there  was  any  deficiency  of 
the  proof  on  that  subject,  it  should  have  been  specified  on  the  trial. 
No  such  objection  was  there  pointed  out.  If  it  had  been,  it  miglil 
have  been  obvi?,ted.  See  Lee  v.  Schmidt,  1  Hilt.  537 ;  id.  425.  On 
all  other  points  there  was  testimony  tending  to  establish  the  right 
of  the  plaintiff  to  recover. 

So  that  the  three  last  specifications  of  the  grounds  of  the  appeal 
must  fail.  If  any  of  this  evidence  was  improperly  admitted  the 
defendants  failed  in  their  notice  of  appeal  to  specify  such  evidence. 

The  judgment  of  the  county  court  is  reversed,  and  that  of  the 
justice  affirmed. 


JUNE  TEEM,  1873. 


FitzsimmonB  y.  Woodruff. 


FiTZSiMMOKS  V.  WooDBUPF,  appellant 

Statute  of  frauds — ddivery  and  aceeptance. 

Defendant  selected  a  marble  mantle  in  plaintiff's  store,  and  agreed  to  paj 
plaintiff  $80  to  set  up  the  same  with  certain  alterations  and  fixtures  in  a 
house  defendant  was  building  in  another  town.  The  mantle  and  fixtures 
were  sent  by  rail  to  the  town  where  they  were  to  be  used,  and  were  taken 
by  order  of  defendant  from  the  depot  to  the  house  where  the  mantle  was 
afterward  set  up  by  a  servant  of  plaintiff.  The  defendant  was  not  satisfied 
with  the  work ;  told  the  servant  to  tell  plaintiff  so,  and  refused  to  pay  a 
draft  subsequently  drawn  on  him  by  plaintiff,  alleging  that  the  mantle  was 
not  according  to  contract.  Held,  that  the  contract  was  one  for  the  sale  and 
delivery  of  a  chattel,  and  that  there  was  not  a  sufficient  delivery  and  accept- 
ance of  the  mantle  by  the  vendee  to  take  it  out  of  the  statute.  Held,  alsc^ 
that  in  carrying  the  mantle  from  the  depot  to  the  house,  defendant  was  act 
ing  as  the  agent  of  the  vendor  and  not  for  himself. 

This  action  was  brought  to  recoyer  the  purchase  price  of  a  marble 
mantle  and  fixtures.  The  defendant  was  building  a  house  at 
liTonia^  and,  while  in  Bochester  on  the  24th  of  November,  1869, 
visited  the  place  of  business  of  the  plaintiff  with  a  view  to  purchase 
a  mantle.  While  there  he  examined  and  selected  a  mantle  which 
the  plaintiff  agreed  to  place  in  his  house  with  certain  fixtures  for 
the  sum  of  $80.  The  plaintiff  agreed  to  furnish  different  jambs 
or  wall  pieces,  those  with  the  mantle  at  the  time,  not  being  satis- 
factory to  the  defendant. 

,  The  mantle  and  fixtures  were  boxed  and  shipped  by  railroad  to 
Livonia  and  were  taken  from  the  depot  to  defendant'^  residence  under 
^direction  of  defendant,  and  were  subsequently  put  up  in  defendant's 
residence  by  a  servant  of  plaintiff.  The  defendant,  after  the  job 
was  completed,  told  the  man  who  put  up  the  mantle  that  the  work 
was  not  according  to  contract.  Afterward  he  refused  to  pay  a  draft 
of  plaintiff's  for  the  purchase  price,  and  wrote  plaintiff  the  follow- 
ing letter: 
"  M.  H.  PiTZSiMMONS.  "  LrvoNiA,  January  6, 1870. 

"Dear  Sir — Tour  draft  came  here  when  I  was  from  home  and  I 
directed  Mr.  Parmalee  not  to  pay  any  draft  on  me  when  I  was  away, 
and  your  draft  is  not  right.  The  mantle  is  not  according  to  con- 
tract   I  will  be  in  Bochester  in  a  few  days  and  will  see  you. 

"  Tours  truly, 

"  S.  G.  WOODBUFF." 


FOTJETH  DEPARTMENT, 


FitzBimmons  v.  WoodrufT. 


The  defendant  testified  that  shortly  after  this,  he  met  plaintiff  in 
the  street  in  Rochester,  and,  at  plaintiff's  request,  it  was  agreed  that 
the  mantle  should  be  taken  away  by  plaintiff  and  each  party  should 
release  the  other  from  all  claims  for  damages. 

The  action  was  tried  before  James  L.  Angle,  Esq.,  referee,  who 
rendered  judgment  against  defendant  for  196.31  and  costs,  from 
which  judgment  defendant  appealed. 

JET.  Decker^  for  appellant. 

George  F.  Danforth,  for  respondent. 

MuLLiN,  P.' J.  When  this  case  was  before  us  at  a  former  term, 
we  were  of  the  opinion  that  the  agreement  for  the  purchase  and 
sale  of  the  mantle  was  not  a  contract  for  work  and  labor,  and  for 
that  reason  not  within  the  statute  of  frauds.  The  only  remaining 
question  is,  whether  there  was  such  a  delivery  and  acceptance  of  the 
mantle  by  the  vendee  as  took  it  out  of  the  statute. 

If  there  is  any  case  in  which  a  purchaser  can  be  held  to  refuse  to 
accept  an  article,  because  it  is  not  made  in  conformity  to  the  con- 
tract, this  is  that  case.  The  plaintiff  had  no  opportunity  to  exam- 
ine  the  mantle  before  it  was  sent  to  his  house.  After  he  saw  it,  a 
part  of  it  was  to  be  changed,  and  a  better  article  put  in  its  place. 
In  going  after  it  to  the  depot  and  carrying  it  to  his  house,  he  was 
acting  for  the  plaintiff  and  not  for  himself.  And,  as  soon  as  he  saw 
the  mantle  put  up,  and  before  the  job  was  completed,  he  notified 
plaintiff's  agent  that  he  would  not  accept  it,  and  requested  him  to 
notify  plaintiff  of  his  refusal  to  accept.  This  was  all  the  defendant 
was  bound  to  do  to  free  himself  from  liability  for  an  article  he  did 
not  want  and  had  not  purchased.  No  amount  of  reasoning  and  no 
number  of  authorities,  however  large,  could  make  the  case  plainer 
than  it  is  made  by  the  mere  statement  of  the  facts.  The  judgment 
is  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 
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Obesk  V.  The  Rochester  Iron   Manufagturiitq   Compact, 

appeUant. 

Contract — Receipt  in  fuU  —  EMefnce, 

The  plaintiff  having  a  contract  with  defendant,  a  corporation,  did  certain  work 
not  embraced  in  the  contract,  lor  which  he  made  a  claim  of  over  $4,000. 
Defendant's  president  offered  plaintiff  $1,650  in  settlement  of  the  claim, 
which  he  accepted,  and  gave  a  receipt  in  fall.  At  the  time  he  asked  if  he 
might  applj  to  the  full  board  of  defendant's  directors  for  a  farther  allow. 
ance,  and  was  told  he  might.  Held,  that  the  defendant  was  discharged 
from  liability  to  plaintiff. 

The  contradiction  to  which  a  receipt  is  subject  is  of  some  fact  which  is  stated 
in  it.  The  fact  of  a  reservation  of  a  right  to  apply  to  the  board  of  directors 
for  a  reconsideration  of  the  claim,  and  a  farther  allowance  at  their  option 
did  not  call  for  the  overthrow  of  the  written  instrument,  but  was  entirely 
consistent  with  it. 

Evidence  that  plaintiff  at  the  time  of  making  the  settlement  was  embarrassed 
pecuniarily,  his  workmen  threatening  to  leave  him  unless  paid,  the  defend- 
ant not  being  shown  to  be  responsible  therefor,  held  inadmissible. 

Appeal  from  the  order  of  the  special  t«nn  of  Monroe  county 
denying  a  motion  of  the  defendant  for  a  new  trial. 

0.  F.  Danforth,  for  appellant. 

W.  F,  Cogswell,  for  respondent. 

Talcott,  J.  The  plaintiff  had  a  contract  with  the  defendant  for 
doing  certain  mason  and  brick  work.  During  the  progress  some 
changes  were  made  in  the  plans,  and  the  plaintiff  made  a  claim  for  , 
some  $4y000  and  upward  for  extra  work.  And  this  suit  is  brought 
to  recover  this  claim  for  extra  work,  the  amount  due  upon  the 
contract  by  its  terms  having  been  fully  paid.  The  main  defense  to 
the  action  is  an  accord  and  satisfaction  by  the  payment  of  an  agreed 
price  in  full  for  such  extra  work,  namely,  the  sum  of  $1,650,  paid 
to  the  plaintiff  on  his  agreement  to  receive  the  same  in  full  of  all 
legal  claims.  There  was,  so  far  as  appears,  a  bona  fide  dispute  by 
the  defendants  as  to  whether  they  were  bound  to  pay  the  plaintiff 
any  thing  for  what  was  claimed  as  extra  work,  and,  at  all  events,  it 
is  not  disputed  but  that  whatsoever  the  plaintiff  was  entitled  to  for 
the  extra  work  was  upon  a  quantum  meruit    The  rule  that  the 
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payment  of  a  less  sum  iu  satisfaction  of  a  specific  d^bt,  after  the 
debt  is  due,  does  not  extinguish  the  balance,  has  no  application  to  a 
case  where  the  amount  claimed  by  the  creditor  is  unliquidated  and 
in  dispute.  In  the  latter  case,  when  a  sum  is  offered  and  accepted 
in  discharge  of  all  legal  claim,  and  a  receipt  in  full  demanded  and 
given,  the  entire  claim  is  discharged,  though  it  may  be  shown  by 
the  evidence  that  the  creditor  would  have  been  entitled  to  recover 
more  than  the  amount  he  received.  Pdlmerton  v.  Huxfordy  4 
Denio,  166;  Wilkinson  v.  ByerSy  1  Adol.  &  EL  106.  And  the 
effect  of  such  a  transaction  is  a  question  of  law  and  not  of  fact  for 
the  jury.     Vedder  v.  Vedder,  1  Denio,  257. 

If  the  plaintiff,  therefore,  although  it  should  be  conceded  that  he 
might  have  been  able  to  recover  a  much  larger  sum  for  the  extra 
work  did  in  fact,  and  without  any  fraud  or  imposition  on  the  part 
of  defendant,  agree  to  acceptand  receive  the  sum  of  $1,650,  in  full 
discharge  of  all  legal  claim  for  such  extra  work,  and  the  same  was 
paid  to  him  by  the  defendant  upon  such  agreement,  he  can  maintain 
no  suit  for  the  recovery  of  the  balance  of  his  original  claim. 

Thero  remains  only  the  question  of  fact,  whether  the  plaintiff 
did  agree  to  receive,  and  did  receive,  the  sum  of  $1,650  in  full  pay- 
ment of  his  entire  legal  claim  for  this  extra  work,  and  upon  this 
the  evidence  contained  in  the  case  seems  to  be  quite  clear  and  con- 
clusive. First,  there  is  the  plaintiff's  own  written  receipt  and 
agreement  in  these  words  and  figures,  viz. : 

"  $1,650..   Received  Rochester,  October  6, 1868,  of  the  Eochester 

Iron  Manufacturing  Company,  sixteen  hundred  and  fifty  dollars  in 

full,  to  this  date,  for  all  extra  work  at  blast  furnace,  at  Charlotte, 

under  his  contract. 

"  Edward  J.  Green.'' 

That  the  plaintiff  executed  this  receipt  and  received  the  money 
deliberately,  and  with  a  full  understanding  of  its  contents,  and  with 
a  full  explanation  by  the  president  of  the  company  of  the  legal  pur- 
port and  effect  of  the  instrument,  is  not  denied.  And  that  it,  in 
fact,  did,  and  was  understood  by  all  parties  to,  embrace  the  claim 
sought  to  be  recovered  in  this  action,  is  not  denied.  A  receipt,  it  is 
true,  may  be  contradicted.  But  how  contradicted  ?  It  is  an  instru- 
ment in  writing,  and  so  far  forth,  as  it  imports  an  agreement  to 
accept  the  sum  named  in  it  in  full  discharge,  it  is  an  agreement 
McKinstry  v.  Pearsall,  3  Johns.  319 ;  Egleston  v.  Knickerbockery  6 
Barb.  463 ;  Creery  v.  Holly ,  14  Wend.  26. 
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The  contradiction  to  which  a  receipt  is  subject  is  of  some  fact 
which  is  stated  in  it.  The  contradiction  attempted  to  be  given  to 
the  receipt  in  this  case  is  by  the  testimony  of  the  plaintiff  alone, 
and  by  the  statement  that,  at  the  time  of  giving  this  receipt,  it  was 
stated  to  him  that,  notwithstanding  it,  he  might  subsequently  pre- 
sent his  claim  to  the  board  of  directors  of  the  company,  and  have  it 
adjusted  and  settled.  That  there  was  any  qualification  of  the  legal 
effect  of  the  receipt  is  explicitly  denied  by  the  two  witnesses  who 
were  present  at  the  transaction. 

The  testimony  of  the  witnesses.  Baker,  Dana  and  Jones,  is  full 
and  explicit,  to  the  effect  that  it  was  fully  understood  and  agreed 
that  the  receipt  was  to  be  a  bar  to  a;ll  legal  claim.  And  the  testi- 
mony of  Mr.  Dana  explains  what  he  understood  to  have  been  said 
concerning  any  subsequent  presentation  of  the  claim  to  the  direct- 
ors. He  states  that  Green  said  in  substance,  ^^  If  I  sign  this  receipt 
I  deprive  myself  of  all  legal  claim  that  I  have.*'  And  thereupon 
Brackett^  the  president  of  the  company,  who  had  drawn  the  receipt, 
said,  "  Mr.  Green,  we  want  you  to  sign  that  receipt  with  the  full 
understanding  of  the  case ;  if  you  sig^  it  you  bar  all  legal  claim 
that  yon  have  against  this  company  for  extra  work  under  your  con- 
tract" Green  says,  "  I  suppose  I  can  present  my  claim  to  the  full 
board  ?  '*  "  Certainly,"  says  Mr.  Brackett,  "  so  far  as  that  is  con- 
cerned, and  if  they  choose  to  allow  you  any  thing  more  than  the 
11,650,  they  can  do  so,  but  so  far  as  any  legal  claim  is  concerned 
you  bar  it  by  signing  this  receipt."  Green  thereupon  signed  the 
receipt.  The  transaction,  as  related  by  the  other  witnesses,  is  sub- 
stantially corroborated  by  the  plaintiff's  own  testhnony,  who  ex- 
pressly admits  that  he  endeavored  to  have  Mr.  Brackett  consent  to 
pay  the  $1,650  on  account,  but  that  this  was  distinctly  refused  and 
a  receipt  in  full  for  the  extra  work  insisted  upon,  so  that  it  is  impos- 
sible to  believe,  upon  the  plaintiff 's  own  testimony,  that  the  money 
was  paid  upon  any  other  condition  than  that  it  was  to  be  in  full 
discharge  of  all  legal  claims  for  the  extra  work,  unless  the  board  of 
directors  should  afterward  see  fit  to  make  the  plaintiff  a  further 
allowance.  Taking  the  receipt,  itself,  with  all  the  evidence  con- 
oendng  it,  we  think  the  instrument,  instead  of  being  overthrown,  is 
fully  corroborated  by  the  parol  evidence,  and  that  it  conclusively 
appears  that  the  money  was  paid  to  the  plaintiff  and  received  by 
him,  not  upon  account,  but  in  full  payment  of  his  unliquidated 
and  disputed  claim.    This  he  had  a  perfect  right  to  do  if  he  saw  fit^ 
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and  haviug  done  bo,  the  arrangement  is  binding  on  him  as  a  matter 
of  law.  The  fact  of  a  reseryation  of  a  right  to  apply  to  the  board 
of  directors  for  a  reconsideration  of  the  claim,  and  a  further  allow- 
ance at  their  option,  does  not  call  for  the  oyerthrow  of  the  written 
instrument  but  is  entirely  consistent  with  it. 

To  allow  a  transaction  thus  deliberately  consummated  to  be  set 
aside  by  a  jury  on  the  idea  that  it  was  an  improyident  arrangement 
into  which  the  plaintiff  was  induced  to  enter  by  the  temporary 
pressure  of  his  pecuniary  necessities,  would  be  to  do  away  with  all 
security  in  making  settlements  of  disputed  claims. 

We  think,  moreoyer,  that  the  justice  on  the  thai  erred  in  admit- 
ting the  testimony  of  the  plaintiff,  that  at  the  time  he  gaye  the 
receipt  he  had  been  notified  by  the  men  in  his  employ  that  unless 
paid  at  that  time  they  should  quit  work.  This,  and  other  eyidence 
of  a  similar  character,  was  objected  to  and  exception  taken  to  its 
admission.  It  was  not  claimed  that  the  importunities  of  his 
employees  were  instigated  or  induced  by  the  defendants,  or  that 
they  were  in  any  way  responsible  for  them ;  and,  although  the  jury, 
when  such  eyidence  was  held  to  be  admissible  and  proper  for  their 
consideration,  might  perhaps  be  somewhat  excusable  in  supposing 
that  they  might  consider  it  on  the  questio'n  of  whether  the  plaintiff 
ought  not  by  them  to  be  released  from  the  obligation  of  his  written 
contract  to  receiye  the  smaller  sum  in  full  discharge  of  his  whole 
claim,  yet,  it  had  no  such  legal  effect  or  tendency,  was  wholly 
immaterial  to  the  legal  merits  of  the  case,  was  calculated  to  mis- 
lead the  jury  and  prejudice  the  defendant,  and  the  exception  to  its 
admission  is  well  taken. 

The  order  denying  a  new  trial  must  be  reyersed,  and  a  new  trial 
ordered,  costs  to  abide  the  eyent. 


GoLEMAK,  appellant,  y.  Laksikq  et  al 

PcKrtnerMp — a89Ufnptumof  debts  by  incoming  partners — application  of 

payment. 

The  defendants  parchaBed  plaintiff's  interest  in  a  firm,  assuming  liability  for 
firm  debts,  etc  Held,  that  they  were  not  liable  to  plaintiff  for  a  debt  due  bj 
the  firm  until  plaintiff  had  been  compelled  to  pay  it. 

The  intent  and  meaning  of  an  assumption  of  debts  by  an  incoming  partner  is, 
merely  to  indemnify  the  outgoing  partner. 
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At  the  time  of  coming  into  the  firm  hy  defendants,  one  debt  was  due  upon  an 
aocoont  which  was  continued  hy  the  firm,  and  upon  which  payments  were 
made  from  time  to  time,  more  than  equal  to  the  debt  first  due.  Held^  that 
the  rule  of  law  in  such  case  is,  that  the  payments  are  to  be  applied  to  the 
earliest  items,  although  the  payments  are  made  by  the  new  firm. 

^ppEAii  from  jadgment  on  the  report  of  a  referee. 

F.  L.  Durandy  for  appellant. 

Q,  F,  Danforthy  for  respondents. 

Talcott,  J.  The  referee  was  correct  in  holding  that  the  plaintiff 
could  not  maintain  his  action  on  account  of  his  debt  due  to  South- 
wick  and  Seed,  until  he  had  been  compelled  to  pay  the  same,  or 
some  part  thereof.  By  the  agreement,  the  defendants  purchased  the 
interest  of  Coleman  in  the  partnership  of  Coleman  and  Barnes,  and 
took  his  place  in  that  firm  as  of  the  first  of  January,  1868.  They 
did  not  agree  to  pay  at  once  all  the  debts  of  the  firm  of  Coleman 
and  Barnes.  They  only  assumed  the  share  of  the  liabilities  of  the 
firm  which  belonged  to  Coleman.  The  intent  and  meaning  of  such 
an  assumption  on  the  part  of  an  incoming  partner  is,  merely  to 
indemnify  the  outgoing  partner.  If  the  outgoing  partner  is  obliged 
to  pay  any  of  the  old  debts  under  such  circumstances,  then  and  only 
then  be  is  entitled  to  maintain  his  action.  Pars,  on  Part.  434-437. 
As  to  the  balance  of  $200  due  to  Bussell,  at  the  time  the  defendants 
assumed  the  place  of  Coleman,  it  appears  that  the  account  was  kept 
along  with  the  new  firm,  and  was  one  continuous  account,  and  pay- 
ments had  been  made  to  him  more  than  sufficient  to  extinguish  the 
balance  which  was  due  at  the  time  of  the  change  in  the  firm,  with- 
out any  specific  appropriation  by  either  party  other  than  such  as 
arose  from  the  charges  and  credits  in  the  continuous  account,  and 
the  appropriation  thereupon  assumed  by  the  rules  of  law.  In  such 
a  case  where  there  is  an  outgoing  partner,  and  the  account  is 
continued  as  one  continuous  account,  the  rule  is  that  the  payments 
are  to  be  applied  to  the  earliest  items  in  the  account,  although  the 
payments  are  made  by  the  new  firm,  some  of  whom  were  not  liable 
to  the  creditor  for  the  deot  extinguished  by  this  application,  and 
this  especially  so  where  the  incoming  partner  has  assumed  his  share 
of  the  old  liabilities.  Pars,  on  Part.  432,  and  cases  cited.  It  does 
not  therefore  appear  that  the  referee  has  committed  any  error,  and 
the  judgment  must  be  affirmed. 
Vol.  L  — 2 
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EooT  V.  The  Geeat  Western  Eailway  Co.,  appellant. 

Bvidencd — eouTM  of  Imsiness — handv^riting — proof  of  incorporation  —  when 

waived. 

Plaintiff  brought  action  against  defendant,  a  Canada  railway  company,  for  loss 
of  a  box  of  tools.  It  was  proved  that  the  box  was  shipped  in  New  York 
State  upon  the  New  York  Central  Railroad  for  a  point  in  Michigan,  to  go 
via  defendant's  railway  and  the  Michigan  Southern  and  Northern  Indiana 
Railroad,  another  railway  connecting  with  that  of  the  defendant.  The  box 
was  lost,  the  last  trace  of  it  being  an  entry  in  a  book  kept  by  one  of  defend- 
ant's agents  at  Detroit,  Michigan,  in  which  was  entered  goods  delivered  by 
the  defendant  to  the  Michigan  Southern  and  Northern  Indiana  Railroad. 
The  book  was  identified,  but  the  handwriting  of  defendant's  agent  was  not 
positively  sworn  to. 

Hddf  that  the  course  of  business  adopted  by  connecting  lines  of  railway  is 
competent  evidence  on  the  question  of  receipt  or  delivery  of  property  by  the 
one  to  the  other.  If  books  are  kept  by  the  agents  of  a  company,  in  which 
are  entered  the  receipt  and  delivery  of  property  by  the  company,  such 
books,  when  shown  to  belong  to  the  company,  are  competent  evidence  prima 
facie  of  the  entries  therein,  and  it  is  not  necessary  that  the  entries  are  in  the 
handwriting  of  any  agent  of  the  company,  if  entries  have  been  made  in  the 
same  handwriting  a  sufficient  time  to  satisfy  a  jury  that  the  j>er8on  making 
them  was  a  recognized  agent,  and  authorized  to  make  them. 

A  foreign  corporation  appearing  in  an  action  after  leave  granted,  or  appearing 
and  answering  in  an  action,  cannot  thereafter  deny  its  incorporation. 

That  plaintiff  was  a  non-resident  of  the  State,  the  defendant  a  foreign  corpora- 
tion, and  the  cause  of  action  did  not  arise  in  this  State,  was  matter  in  abate- 
ment merely,  and  was  waived  by  appearing  and  pleading  in  bar. 

Ik  April,  1866,  the  plaintiff  resided  at  Burr  Oak,  in  Michigan,  and 
was  owner  of  a  box  of  tools  which  he  left  at  Victor,  in  Ontario 
county,  in  the  charge  of  one  Culver.  On  the  14th  of  tliat  month, 
Culver,  by  the  direction  of  the  plaintiff,  delivered  to  the  agent  of 
the  New  York  Central  Railroad  Co.,  at  Victor,  said  box  of  tools 
directed  to  the  plaintiff  at  his  residence  in  Michigan,  to  be  carried 
by  said  company  to  Suspension  Bridge,  and  from  there  to  be  for- 
warded by  connecting  roads  to  the  plaintiff.  Culver  took  a  receipt 
for  the  box  from  the  agent  of  the  Central  Railroad  Co.,  in  which 
that  company  agreed  to  carry  the  box  to  the  Suspension  Bridge  and 
be  ready  there  to  deliver  it  to  the  party  entitled  to  the  same,  and  it 
was  expressly  provided  said  company  should  not  be  liable  for  any 
injury  to  or  loss  or  detention  of  said  property  by  any  other  company 
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after  the  same  was  loaded  and  shipped,  or  sent  from  the  company's 
warehouse  at  Suspension  Bridge.  This  receipt  was  sept  to  the 
plaintiff. 

The  Central  Company^s  agent  at  Victor  testified  that  the  box  was 
not  left  at  that  place,  that  is  to  say  ifc  was  left  by  Culver  and  was 
thereafter  taken  away  by  some  person  other  than  Culver.  The  next 
that  is  heard  of  the  property  is  from  an  entry  in  a  book  kept  by  one 
of  the  defendant's  freight  agents  at  Detroit,  in  which  is  entered  goods 
delivered  by  the  defendants  to  the  Michigan  Southern  and  Northern 
Indiana  Bailroad^  whose  road  ran  to  Burr  Oak,  where  said  box' was  to 
be  left 

In  that  book  was  the  following  entry :  "  Car  303,  April  21,  1866, 
Noah  Boot,  Burr  Oak,  Branch  County,  Michigan.  One  box  of 
goods." 

The  book  containing  this  entry  was  kept  by  one  Peters,  who  had 
charge  of  the  delivery  of  freight  from  defendant's  road  to  the  Michi- 
gan Southern.  The  witness  who  identified  the  book  could  not 
swear  that  the  entries  in  the  book  were  in  the  handwriting  of  Peters, 
but  said  to  the  best  of  his  knowledge  it  was  Peters'. 

In  this  book  were  receipts  signed  by  the  agents  of  the  Michi- 
gan Southern,  whose  business  it  was  to  give  to  defendant's  agents 
receipts  for  freight  received  from  defendant,  and  it  contained  all  the 
property  delivered  by  defendant  to  the  Michigan  Southern  from  the  ^ 
date  at  which  it  commenced  until  the  happening  of  a  fire  that 
destroyed  all  the  warehouses  of  these  companies  at  Detroit. 

A  witness^  describing  himself  as  cashier  and  clerk  in  the  freight 
department  of  the  Michigan  Southern  Bailroad  Co.,  at  Detroit,  testi- 
fied that  it  was  his  duty  to  receive  and  disburse  moneys,  and  to  see 
to  freight  matters ;  had  the  general  charge  of  the  books  relating  to 
the  reception  and  shipping  of  freight ;  knew  nothing  of  the  box  in 
question.  The  bill  ought  to  have  come  into  his  hand,  if  the  box 
was  delivered  to  his  company,  and  it  did  not.  The  defendant  made 
charges  for  back  freight  on  this  box,  against  his  company,  but,  as 
the  latter  did  not  receive  it,  they  did  not  pay  or  admit  the  account. 
That  charge  is  still  in  dispute  between  the  companies. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  grounds  * 
1st-  No  sufficient  pi'oof  of  incorporation.  2d.  No  proof  of  delivery 
of  the  property  to  defendant  3d  and  4th.  No  proof  of  contract  or 
duty  on  defendant's  part  to  carry  it  5th.  No  proof  of  breach  of 
du^  or  of  contract  on  defendant's  part    6th.  No  proof  of  it  ever 
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reaching  Suspension  Bridge.  8th.  No  proof  of  cause  of  action  estab- 
lished bj  the  evidence.  9th.  No  proof  of  any  contract  between 
New  York'  Central  Railroad  Co.  and  defendant  to  carry  said  property. 
10th.  No  proof  it  was  ever  in  defendant's  possession. 

The  motion  was  overruled  and  defendant's  counsel  excepted. 

The  jury  after  the  charge  of  the  court  rendered  a  verdict  for 
plain  tifif. 

The  defendant's  counsel  moved  for  a  new  trial,  which  motion  was 
denied.  Judgment  was  entered,  and  the  defendant's  counsel 
appeals. 

Oeorge  F.  Danforth,  for  appellant,  cited  Dillon  on  Cor.,  §  29 ;  24 
N.  Y.  272;  Brewster  y.  Doane,  2  Hill,  537;  Merrill  y.  ItJiaca.  etc., 
R.  R.  Co.,  16  Wend.  686 ;  Brand  v.  Hammersmith,  etc.,  Ry.  Co.,  L. 
R.,  2  Q.  B.  236;  Taylor  v.  fferring,  10  Bosw.  447;  Baptist 
Church  Y.  Brooklyn  Ins.  Co.,  28  N.  Y.  153,  160 ;  2  Smith's  Lead. 
Cas.  183 ;  id  139 ;  Leland  v.  Cameron,  31  N.  Y.  121 ;  Tliomas  v. 
Price,  30  Md.  483  ;  1  Greenl.  on  Ev.  115 ;  Whitehouse  v.  Bank  of 
Cooperstown,  48  N.  Y.  239 ;  Moore  v.  Meacham,  10  id.  207;  Thallimer 
V.  Brinckerhoff,  4  Wend.  394 ;  Dewey  y.  ffotchkiss,  30  N.  Y.  497. 

John  Van  Voorhis,  for  respondent,  cited  Stoddard  v.  Onondaga 
Annual  Conference,  12  Barb.  573 ;  Lighte  v.  Everett  Ins.  Co.,  6  Bosw. 
716 ;  R  S.,  art.  1,  title  10,  chap.  8,  part  3 ;  Laws  of  1857,  chap.  84 ;  R. 
S.  of  Up.  Ca.  vol.  2,  p.  916  ;  Act  of  March  29, 1845 ;  Stats,  of  Ca. 
1844-5  ;  Act  of  April  22,  1853 ;  Stats,  of  Ca.  1852-3,  p.  341,  §  13 ; 
Duke  of  Cumberland  y.  Craves,  9  Barb.  601 ;  Dresser  v.  Brooks,  3 
id.  429 ;  Williams  v.  Wood,  14  Wend.  127 ;  Ritchie  v.  Putnam,  13  id. 
524;  Bank  of  Charleston  v.  Emeric,  2  Sandf.  719 ;  Jarvis  v.  Sewall, 
40  Barb.  449  >  Dwar.  on  Stats.  57 ;  Code,  §  426  ;  6  R.  S.  (Edm.  ed.) 
p.  119,  §  426. 

MiTLLiiir,  p.  J.  The  new  modes  of  transportation  of  property 
that  have  been  brought  into  use  within  the  last  few  years  have 
rendered  it  more  diflBcult  than  it  was  before,  for  an  owner  to  recover 
of  the  carrier  for  the  loss  of  or  damage  to  property  received  for 
transportation. 

Before  railways  were  nsed  for  the  carriage  of  goods,  it  was  com- 
paratively of  rare  occurrence  that  they  were  required  to  be  trans- 
ported from  one  line  to  another  in  order  to  be  carried  to  their 
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destination,  and  hence  the  owner  was  not  required  to  look  beyond 
the  carrier  to  whom  he  delivered  his  goods  for  any  loss  or  injury  he 
might  haye  sustained. 

When  the  Erie  canal  was  completed  and  boats  were  placed  upon 
it  to  carry  property  to  and  from  the  west,  and  to  run  in  connection 
with  steamboats  on  the  Hudson  river  and  the  lakes,  the  difficulty 
which  the  owners  encountered  to  fasten  the  responsibility  for  loss 
or  injury  to  his  goods  really  began.  It  is  true  that  the  same  diffi- 
culty theoretically  existed  when  goods  were  carried  by  wagons  and 
had  to  be  transferred  from  one  wagoner  to  another,  or  from  one 
steamboat  to  another,  but  the  number  of  persons  through  whose 
hands  property  was  required  to  pass,  and  the  personal  interest  each 
carrier  had  to  protect  himself  from  liability  for  the  misconduct 
of  others,  rendered  it  comparatively  easy  to  fasten  liability  upon 
the  carrier  who  should  be  charged  with  it. 

But  since  the  business  of  carrying  property  passed  to  corporations 
and  associations  organized  for  the  purpose  of  transporting  goods, 
not  only  has  the  risk  of  loss  and  damage  greatly  increased,  but  there 
is  a  constantly  increasing  difficulty  to  fasten  liability  upon  any  com- 
pany into  whose  custody  property  may  pass. 

The  employees  have  no  personal  interest  in  the  protection  or 
prompt  dispatch  of  the  goods ;  facilities  for  theft  have  multiplied. 
These,  with  the  temptation  that  there  is  to  cover  up  the  wrong  in 
order  to  protect  employers  as  well  as  themselves,  render  it  difficult 
in  all  cases,  and  impossible  in  some,  for  the  injured  party  to  obtain 
redress. 

The  regulations  of  all  companies  engaged  in  the  carriage  of 
property  require  their  servants  to  take  from  a  connecting  company 
a  receipt  for  all  property  delivered  to  them,  and,  by  the  aid  of  these 
receipts,  owners  ought  to  be  able  to  ascertain  in  the  possession  of 
which  of  them  the  loss  or  injury  occurred.  But  if  these  receipts 
are  lost,  or  destroyed,  or  withheld,  it  becomes  almost  impossible  to 
ascertain  which  of  the  companies  is  properly  chargeable.  By  chang- 
ing the  persons  employed  in  any  department  of  the  business  of 
these  companies,  all  means  of  discovery  whether  property  has  been 
received  or  forwarded  are  gone,  and  the  company  may  laugh  at  the 
clamor  of  the  indignant  but  helpless  owner. 

A  still  greater  difficulty  lies  in  the  way  of  the  man  whose  prop- 
erty has  been  stolen  or  injured,  but  the  package  in  which  it  was 
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inclosed  furnishes  externally  no  evidence  that  it  has  been  opened 
or  the  property  injured. 

Each  carrier  receives  it  as  it  comes,  and  if,  he  delivers  it  in  the 
condition  he  receives  it,  his  or  its  duty  is  performed.  Under  these 
circumstances  the  owner  would  be  utterly  without  remedy,  were  it 
not  for  section  67  of  the  general  railroad  law  (2  R.  S.  5th  ed.  693),  that 
provides,  that  when  two  or  more  railroads  are  connected  together, 
either  of  the  companies  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  the  others  shall  be  liable  as  common 
carriers  for  the  delivery  of  such  freight  at  such  place.  The  com- 
pany so  made  liable  may  recover  of  any  other  company  that  was 
actually  liable  for  the  loss  or  injury. 

This  section  is  so  framed  as  to  meet  but  few  of  the  cases,  if  it 
shall  be  strictly  construed,  in  which  the  owner  may  sustain  injury 
or  loss. 

In  view  of  difficulties  in  the  owner's  way  in  his  efforts  to  obtain 
relief,  it  becomes  necessary  that  the  courts  should  so  modify  the 
rules  of  evidence  as  to  render  redress  possible,  while  the  defendant: 
is  not  exposed  to  be  charged  when  liability  is  not  established  with 
reasonable  certainty. 

If  the  same  degree  of  certainty  in  proof  should  be  required  to 
charge  a  railroad  company  with  the  loss  of  goods  that  is  required 
to  entitle  a  plaintiff  to  recover  in  ejectment,  owners  would  be,  in  a 
large  majority  of  instances,  remediless. 

The  course  of  business  adopted  by  connecting  lines  of  railway 
must  be  received  as  competent  evidence  on  the  question  of  the  re- 
ceipt or  delivery  of  property  by  the  one  to  the  other.  If  books  are 
kept  by  the  agents  of  a  company,  in  which  are  entered  the  receipt 
and  delivery  of  property  by  such  company,  such  books,  when  shown 
to  belong  to  the  company,  of  which  the  use  by  the  agent  in  the 
company's  business  is  prima  facte  evidence,  are  competent  evi- 
dence prima  fads  of  the  entries  therem,  and  it  is  not  necessary  to 
prove  that  an  entry  is  in  the  handwriting  of  any  agent  or  servant 
of  the  company,  provided  it  be  made  to  appear  that  the  entries  have 
been  made  in  the  same  handwriting  for  such  a  length  of  time  as 
to  satisfy  a  jury  that  the  persons  making  the  entries  were  recognized 
agents  of  the  company,  and  as  such  authorized  to  make  such  entries. 
If  the  entries  in  the  book  put  in  evidence  are  competent  evidence, 
the  receipt  of  the  property  by  the  defendant  is  satisfactorily  estab- 
lished.   If,  in  this  case,  it  was  received  at  Detroit,  it  must  have 
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been  taken  by  the  New  •York  Central  Railroad  from  Victor  to  Snss- 
pension  Bridge,  and  there  delivered  to  the  defendant. 

Haying  received  it,  it  devolved  on  the  defendant  to  show  its  de- 
livery to  the  Michigan  Southern,  which  it  has  failed  to  do,  and  it 
must  be  held  liable  for  its  value. 

There  is  nothing  in  the  case  to  show  how  the  defendant  was  got 
into  court,  whether  by  attachment  of  its  property  and  leave  given 
to  it  to  appear,  or  by  service  of  summons  by  publication,  or  person- 
ally on  one  of  the  ofdcers  of  the  defendant  3  R  S.  (5th  ed.)  756, 
§  13,  etc. 

If  it  appeared  after  leave  granted,  it  cannot  afterward  be  heard  to 
deny  its  corporate  existence.  It  must  be  an  existing  corporation  to 
be  entitled  to  apply  for  leave ;  and  if  there  was  service  on  an  officer, 
or  by  publication,  and  there  was  any  irregularity,  it  should  have 
moved  to  set  it  aside.  If  it  appears  in  the  action  and  answers,  it 
cannot  thereafter  require  the  plaintiff  to  prove  its  incorporation. 

If,  however,  the  plaintiff  was  obliged  to  prove  defendant's  incor- 
poration, the  laws  of  Canada  were  sufficient  for  that  purpose. 

Our  statute  does  not  permit  a  non-resident  of  the  State  to  sue  in 
our  courts  a  foreign  corporation,  unless  the  cause  of  action  shall 
have  arisen,  or  the  subject  of  it  be  situated  within  this  State. 
Code,  §  427. 

The  plaintiff  must  be  deemed  to  be  a  resident  of  Burr  Oaks, 
Michigan,  and  the  cause  of  action,  the  breach  of  the  contract  to 
carry  and  deliver  to  the  Michigan  Southern  Bailroad,  which  is 
implied  from  the  course  of  business  between  the  connecting  roads, 
occurred  in  Canada  or  Detroit 

In  this  condition  of  things  the  action  could  not  be  brought  in 
this  State.  Cantwell  v.  Duiugue  Western  Railroad  Co.y  17  How.  Pr, 
I65  Brewster  v.  Michigan  Central  Railroad  Co.,  6  id.  183;  The 
Cumberland  Coal  Co.  v.  Hoffman  Steam  Coal  Co.,  30  Barb.  159. 

It  was  held  in  Downes  v.  Phcenix  Bank,  6  Hill,  397,  that  the  non- 
lesidence  of  the  plaintiff,  in  an  action  against  a  foreign  corporation, 
is  matter  in  abatement  merely,  and  is  waived  by  appearing  and 
pleading  in  bar. 

No  question  was  made  on  the  trial  that  the  plaintiff  was  a  non* 
resident 

It  might  be  that  the  plaintiff  could  prove  himself  a  resident  of 
the  State  had  the  question  been  raised. 

The  judgment  must  be  affirmed* 
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EOSE  et  al,  Comers  of  highways  of  the  town  of  Cambria,  v.  Depub, 

appellant. 

Highway  eommissionera — uUeratton  of  judgment  by  justice. 

The  plaintiffs,  as  highway  commissioners,  were  induced  hj  the  false  representa 
tions  of  defendant  as  to  quality,  etc.,  to  purchase  and  pay  for  some  lumber. 
The  sum  paid  therefor  was  afterward  allowed  to  the  commissioners  by  the 
town  board.  Held,  that  the.  credit  given  the  commissioners  by  the  town  did 
not  impair  their  right  to  recover  back  the  money  paid  defendant. 

The  alteration  by  a  justice,  of  a  judgment  already  entered  on  his  docket,  does 
not  defeat  the  judgment,  but  it  remains  a  judgment  for  the  amount  origi- 
nally entered. 

Appeal  from  judgment  of  county  court  in  favor  of  plaintiff  in 
an  action  commenced  in  the  court  of  a  justice  of  the  peace.  The 
facts  are  stated  in  the  opinion. 

Ehworth  S  Potter,  for  appellant,  cited  Cornell  v.  Town  of 
Guilford,  1  Denio,  510 ;  Reed  v.  Randall,  29  N".  Y.  358 ;  Neaffie  v. 
Hart,  4c  LaQS.  4;  Keirnan  v.  Rocheleau,'6  Bosw.  148;  Muller  t. 
Eno,  14  N.  T.  697 ;  Cary  v.  Gruman,  4  Hill,  625 ;  Sibley  y.  Howard, 
3  Denio,  72 ;  Watson  y.  Davis,  19  Wend.  371 ;  People  ex  rel.  Phelps 
y.  Delaware  Com.  Pleas,  18  id.  558. 

Southworth  <&  Simpson,  for  respondents,  cited  Howard  y.  Hoey, 
23  Wend.  350 ;  Rust  y.  Echler,  41  N.  Y.  488 ;  Masson  y.  Bovet,  1 
Denio,  69 ;  Reed  y.  Randall,  29  K.  Y.  358 ;  Neaffie  y.  Hart,  4  Lans. 
4 ;  Dutchess  Co,  y.  Harding,  7  Alb.  L.  J.  76 ;  McNeil  y.  Scqfield, 
3  Johns.  436;  Tifft  y.  Tifft,  4:  Denio,  175;  Willard  y.  Bridge,  4: 
Barb.  361 ;  Brown  y.  Katin,  7  Alb.  L.  J.  204 ;  Thomp.  on  Highw. 
97,  98;  Cornell  y.  Guilford,  1  Denio,  515. 

MuLLiK,  P.  J.  The  plaintiffs,  as  commissioners  of  highways  of 
tne  town  of  Cambria,  in  the  county  of  Niagara,  brought  an  action 
before  a  justice  of  the  peace,  of  said  town,  to  recover  of  the  defend- 
ant $22.20  paid  to  him  under  the  following  circumstances : 

The  plaintiffs,  as  such  commissioners,  desiring  to  repair  a  bridge 
in  their  town,  applied  to  defendant  to  know  if  he  had  timber  for 
sale,  SDch  as  they  wanted.    He  said  he  had,  and  an  agreement  was 
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then  made  thafc  he  would  deliver  to  them  timber  of  the  kind  and 
qnality  and  dimensions  desired^  and  for  which  they  would  pay  such 
price  as  a  dealer  in  lumber  in  the  vicinity  should  say  it  was  worth. 

Defendant  got  out  the  timber  and  carried  it  to  the  bridge  on  a 
deigh  with  other  timber.  He  called  on  one  of  the  plaintiffs  on  his 
way^  and  he  (plaintiff)  went  round  the  sleigh,  saw  the  end  of  the 
sticks,  but  did  not  see  any  more  of  it,  because  it  was  covered  partly 
by  the  other  timber  on  the  sleigh.  The  commissioner  discovered 
that  the  end  of  one  stick  was  rotten,  and  called  defendant's  atten- 
tion to  it,  and  he  told  the  commissioner  that  the  stick  was  long 
enough  to  allow  the  rotten  part  to  be  cut  off,  and  still  leave  it  as 
long  as  was  required  for  the  bridge. 

After  this,  defendant  went  to  another  commissioner,  and  told  him 
he  had  delivered  the  timber,  that  it  had  been  examined  by  one  of  the 
commissioners,  and  accepted;  that  the  dealer  had  said  that  the 
timber  was  worth  from  $40  to  $80  per  thousand  feet,  but  he  would 
accept  payment  at  the  rate  of  $60  per  thousand,  and  there  was  three 
hundred  and  seventy  feet  of  it. 

These  representations  were  all  false,  and  the  amount  of  $22.20,  to 
which  the  three  hundred  and  seventy  feet  came  at  the  price  of  $60 
per  thousand  feet,  was  paid  to  defendant,  upon  the  assumption  that 
they  were  true. 

The  plaintiff  had  judgment  before  the  justice;  that  judgment  was 
entered,  as  the  justice  certifies  in  his  return  to  an  appeal  from  it  on 
the  20th  January,  1872,  for  $24.02  damages  and  $4.75  costs.  The 
county  court  made  an  order  requiring  the  justice  to  return  to  the 
court  whether  the  date  and  amount  of  said  judgment  had  not  been 
altered,  since  it  was  entered  in  his  docket.  He  returned  in  obedi- 
ence to  the  order  that  the  date  had  not  been  altered ;  that  by  mis- 
take he  entered  the  date  in  the  first  instance  as  the  21st,  but  on 
discovering  that  the  correct  date  was  the  20th,  he  erased  the  i  and 
wrote  in  its  place  the  cypher,  thus  changing  it  from  the  21st  to 
the  20th. 

The  person  who  tried  the  cause  for  the  defendant  went  to  the  jus- 
tice on  the  5th  of  February,  1872,  and  urged  the  justice  to  reduce 
the  amount  of  costs  in  the  judgment,  and  he  reduced  the  amount 
from  $6.75  to  $4.75.  The  defendant  made  affidavit  in  the  county 
court  that  he  never  knew  of  or  authorized  any  person  to  procure  an 
alteration  of  said  judgment. 
Vol.  L  — 3 
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The  county  court  affirmed  the  judgment,  and  from  that  judgment 
the  defendant  appeals. 

There  is  no  room  for  doubt  as  to  the  correctness  of  the  judgment 
before  the  justice.  The  defendant  procured  the  money  from  plain- 
tiffs by  frauds  and  without  any  honest  attempt  to  perform  the 
contract. 

The  credit  of  the  account  for  the  money  paid  by  plaintiffs  to  flie 
defendant  cannot  impair  the  rights  of  the  commissioners  to  recoyer 
back  the  money.  The  town  had  no  right  of  action  against  the 
defendants.  The  plaintiffs  alone  bad,  and  that  right  of  action 
would  only  be  released  or  extinguished  by  the  plaintiffs  themselves. 

The  case  of  The  People  v.  The  Delaware  Common  Pleas,  18  Wend. 
558,  decides  that  a  justice  cannot  alter  the  amount  of  a  judgment 
after  it  is  entered  on  his  docket,  and  if  altered  it  remains  and  must, 
be  held  to  be  a  judgment  for  the  amount  for  which  it  was  originally 
entered. 

If  an  alteration  should  be  allowed  to  defeat  the  judgment  there 
never  would  be  an  end  to  litigation. 

The  judgment  of  the  county  court  and  of  the  justice  must  be 
affirmed. 


Hull  v.  Buqgles  et  at,  appellants. 
Lotteries — priee  packages. 

Plaintiff  sold  to  defendants  three  hundred  packages  of  candy  and  sixty  pieces 
of  silverware.  In  sixty  of  the  packages  were  tickets,  one  in  each  designate 
ing  a  specified  article  among  the  silverware,  to  belong  to  the  purchaser  of 
the  package.  The  packages  were  put  up  by  plaintiff,  and  were  intended 
for  ^le  as  "  prize  packages." 

ffeldy  that  the  sale  was  in  violation  of  the  statute  against  sales  of  property  in 
aid  of  unauthorized  lotteries  (1  R.  S.  668,  §  38),  and  that  defendants  were  not 
liable  for  the  purchase  price  of  the  goods. 

The  persons  who  sold  the  packages  singly  to  purchasers  were  the  ones  liable 
to  the  penafty  for  selling  lottery  tickets. 

Appeal  from  judgment  entered  upon  the  report  of  a  referee  in 
favor  of  the  plaintiff.     The  facts  appear  in  the  opinion. 

Peter  H.  Van  Auken,  for  appellants. 

Sanders  <&  Beachy  for  respondent 
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MuLLiisr,  P.  J.  The  plaintiff  is  a  manufacturer  of  candies  at 
Syracuse,  the  defendants  are  dealers  therein  at  Seneca  Falls. 

On  the  27th  day  of  July,  1871,  defendants  ordered  of  plaintiff's 
agent  three  hundred  packages  of  candy  and  sixty  pieces  of  silver- 
irare,  to  be  delivered  forthwith  at  their  place  of  business. 

The  candy  was  put  up  in  small  packages,  and  in  sixty  of  the 
number  was  put  a  ticket  on  which  was  marked  the  name  of  one  of 
the  articles  of  silverware,  and  a  purchaser  who  bought  a  package 
containing  one  of  these  tickets  was  entitled  to  a  piece  of  silverware 
named  therein. 

The  defendants  purchased  the  candy  and  silverware  to  be  used  as 
prize  packages,  and  the  plaintiff  knew  of  the  use  that  defendant 
designed  to  mak^  of  the  candy  and  silver. 

The  property  ordered  by  defendants  was  sent  to  them,  and  they 
refuse  to  pay  for  it,  because  the  property  was  sold  and  delivered  in 
violation  of  the  statute  (2  E.  S.  5th  ed.  928,  etc.;  1  Edm.  Stat  at 
Large,  620)  relating  to  lotteries  and  raffling,  and  by  that  statute  the 
sale  was  illegal  and  void. 

Section  45,  2d  Bevised  Statutes,  928,  relating  to  raffling  and  lot- 
teries, declares  that  every  grant,  etc.,  of  any  property  real  or  personal 
which  shaU  be  made  in  pursuance  of  any  lottery  not  authorized  by 
law,  or  for  the  purpose  of  aiding  and  assisting  in  such  lottery,  etc., 
to  be  determined  by  lot  or  chance,  are  void. 

The  only  section  of  the  statute  that  can  apply  to  the  sale  in  ques- 
tion is  the  last  one  above  cited.  And  I  am  unable  to  discover  any 
reason  for  excluding  it  from  the  operation  of  that  section. 

When  the  clause  of  the  section  relating  to  the  sales,  etc., made  in 
pursuance  of  any  lottery  is  omitted,  the  section  reads  as  follows : 

"  Every  grant,  bargain,  sale,  conveyance  or  transfer  of  any  real 
estate,  or  of  any  goods,  chattels,  things  in  action  or  any  personal 
property  which  shall  hereafter  be  made  for  the  purpose  of  aiding  and 
assisting  in  such  lottery,  game  or  other  device  to  be  determined  by 
lot  or  chance,  are  hereby  declared  void  and  of  no  effect" 

To  render  a  sale  void  under  this  statute  the  vendor  must  know 
that  the  property  sold  is  to  be  used  in  aiding  and  assisting  in  a 
lottery,  and  is  purchased  to  be  so  used. 

The  plaintiff  prepared  the  packages  of  candy,  with  the  tickets 
inclosed,  in  a  portion  of  them,  entitling  the  one  who  purchased  such 
packages  to  an  article  of  silverware;  purchasers  of  packages  had 
one  chance  in  five  of  drawing  a  piece  of  silver.      The  plaintiff 
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knew  of  the  use  to  be  made  of  the  packages^  and  that  the  title  to 
the  silver  depended  on  chance.  They  therefore  sold  the  property  to 
defendants  to  be  applied  to  the  purpose  of  a  lottery.  If  this  is  not 
a  sale  for  the  purpose  of  aiding  and  assisting  in  such  lottery,  I  am 
unable  to  understand  what  aiding  and  assisting  within  the  meaning 
of  this  statute  would  be. 

The  defendants  I  suppose  sold  the  packages  to  those  who  sold 
them  singly  to  purchasers.  These  persons  who  thus  sold  were  the 
ones  who  incurred  the  penalty  imposed  for  selling  lottery  tickets. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 


Woodbury  v.  Delap,  appellant. 

Demwrrer  — joinder  of  parties  — Joinder  of  causes  of  action. 

Defendant  sold  some  oil  land  to  three  persons.  The  land  was  to  be  conveyed 
to  J.  P.  D.,  one  of  the  persons,  to  be  held  by  him  for  the  benefit  of  the  three. 
It  was  claimed  by  the  purchasers  that  defendant  had  misled  and  deceived 
them  In  the  sale.  J.  P.  D.  released  his  claim  for  damages  from  such  deceit, 
and  the  other  two  assigned  their  claims  to  plaintiff,  who  brought  action 
against  defendant,  without  joining  J.  P.  D. 

Plaintiff,  in  the  first  count  of  the  complaint,  claimed  damages  for  fraud  and 
deceit  in  the  sale ;  in  the  second  count  that  there  was  an  implied  covenant 
of  title  which  was  broken,  and  in  the  third  and  fourth,  that  defendant 
was  indebted  to  him  for  moneys  had  and  received,  "  as  above  stated,"  from 
the  purchasers  who  had  assigned  theiif  claims,  The  complaint  further 
stated  that  all  the  causes  of  action  arose  out  of  the  same  transaction. 

Held,  That  J.  P.  D.  having  released  his  claim  arising  from  defendant's  fraud, 
the  other  two  injured  parties  or  their  assignee  could  maintain  an  action  for 
their  damages. 

Heldf  also,  that  the  first  count  contained  a  cause  of  action,  the  second  did  not, 
and  the  third  and  fourth  were  for  moneys  had,  etc.,  by  means  of  false  repre- 
sentations, and  that  a  demurrer  would  not  lie  to  the  complaint  for  improper 
joinder  of  causes  of  action. 

Appeal  from  order  of  the  special  term  overruling  demurrer  to 
the  complaint.     The  opinion  states  the  facts. 

Scott  £  Laidlaw  and  A.  0.  Rice,  for  appellant,  cited  Austin  Y* 
Hall,  13  Johns.  286 ;  Putnam  v.  Wise,  1  Hill,  234 ;  Hill  v.  Gibbs,  6 
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id.  56,  note  a ;  Decker  y.  Livingston,  15  Johns.  479 ;  Barbour  on 
Parties,  167 ;  FUch  v.  Forman,  14  Johns.  172  ;  Rich  v.  Penfieldy  1 
Wend.  380 ;  Wheelwright  v.  Depeyster,  1  Johns.  471  (486) ;  Brutish 
▼.  Schenck,  8  id.  151 ;  Brotherson  v.  Hodges,  6  id.  108 ;  Patchin 
T.  Pecky  38  N.  Y.  39 ;  Sedgworth  v.  Overend,  7  T.  B.  279. 

TT.  Woodbury,  for  respondent,  cited  Newburg  y.  Garland,  31 
Barb.  121 ;  Stevens  v.  ^y^fo,  22  id.  171 ;  Masson  v.  jBove^,  1  Denio, 
69 ;  Hawkins  y.  Appleby,  2  Sandf.  421 ;  JFAiVd  y.  Dodds,  42  Barb. 
554 ;  S.  0.,  18  Abb.  250 ;  Farmers,  etc..  Bank  y.  Whinfidd,  24  Wend. 
424;  S.  C,  28  How.  197;"  ColviUe  y.  Besly,  2  Denio,  139. 

MuUiiN,  p.  J.  The  first  connt  in  the  complaint  contains  a 
canse  of  action  to  recoYer  damages  for  fraud  and  deceit,  in  the  sale 
to  William  Woodbury,  Benjamin  McLean  and  John  P.  Darling  of 
an  interest  which  defendant  represented  that  he  owned  in  a  lease  of  oil 
lands  in  the  State  of  PennsylYania.  The  falsity  of  the  representa- 
tions, the  procurement  by  means  of  them  of  the  price  agreed  to  be 
paid  for  the  interest,  and,  that  by  reason  of  the  fraud  the  plaintiff 
sustained  damages,  are  aYerred. 

By  the  agreement  the  plaintiff  was  to  couYey  the  interest  in  the 
lease  to  John  P.  Darling  for  the  benefit  of  the  purchasers  and  the 
conveyance  was  made  accordingly. 

It  is  further  alleged  that  Woodbury  and  McLean  assigned  to 
plaintiff  all  their  rights  legal  and  equitable  in  and  to  the  money 
paid  to  defendant  for  the  interest  in  the  lease  and  to  all  claims  they 
and  each  of  them  had  against  the  defendant  growing  out  of  the 
purchase  of  such  interest  And  Darling  releasea  defendant  from 
all  claims  he  had  against  him,  growing  out  of  the  matters  aforesaid. 

The  complaint  contains  a  second  cause  of  action,  on  what  is 
called  an  implied  coYenant  that  defendant  had  the  interest  in  the 
said  lease  that  he  pretended  to  sell  to  Woodbury,  McLean  and 
Dsu-ling. 

There  is  a  third  count  for  money  paid  to  defendant  by  Woodbury, 
and  another  for  the  money  paid  by  McLean,  and  which  sums  they 
haYe  seYcrally  assigned  to  plaintiff.  The  defendant  demurs  to  the 
complaint  on  the  grounds,  among  others,  that  the  court  has  not 
Jurisdiction;  that  Darling  should  be  joined  as  plaintiff,  and  that 
several  causes  of  action  have  been  improperly  united  in  said  com- 
plaint, and  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 
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The  special  term  overruled  the  demurrers,  holding  that  the  first 
count  contained  a  cause  of  action  for  deceit  in  inducing  Woodbury 
and  McLean  and  Darling  to  enter  into  the  contract.  And  that 
there  was  no  misjoinder  of  causes  of  action,  because  there  was  no 
other  cause  of  action  stated  in  it    The  defendant  appeals. 

The  court  below  was  right  in  overruling  the  demurrer.  The 
first  count  contains  a  cause  of  action  for  the  deceit,  and  it  was 
assignable.  Johnston  v.  Bennett^  5  Abb.  N.  S.  331 ;  Haight  v.  Hayty 
19  N.  Y.  464. 

As  but  two  of  the  three  purchasers  of  the  interest  in  the  lease 
assigned  to  the  plaintiff,  and  as  the  purchase  was  by  the  three  jointly, 
there  is  a  defect  of  parties  unless  it  is  cured  by  the  allegation  in 
the  complaint  that  Darling  released  the  defendant  from  liability 
to  him. 

It  was  decided  in  Baker  v.  Jewell,  6  Mass.  460,  that  if  a  defend- 
ant liable  to  several  persons  for  damages  for  a  tort  Isettles  with  one 
of  them,  the  action  is  thereby  severed,  and  the  other  injured  parties 
may  maintain  actions  for  their  damages. 

It  was  also  held  in  that  case  that  a  false  and  fraudulent  affirma- 
tion made  by  a  seller  of  an  estate  to  two  qr  more  purchasers  is,  in 
its  nature,  a  several  tort  to  each,  and  they  cannot  join  in  actions 
therefor.  If  this  is  the  rule  in  this  State,  the  plaintiff  could 
maintain  the  action  as  the  assignee  of  either  Woodbury  or  McLean. 

In  any  view  of  the  question,  the  first  count  contains  a  cause  of 
action.  I  agree  with  the  court  below  that  the  second  count  con- 
tains no  cause  of  action.  But  I  cannot  agree  that  the  third  and 
fourth  counts  do  not  contain  causes  of  action. 

It  seems  to  me  that  the  allegation  that  defendant  is  indebted  to 
him  for  money  had  and  received  of  defendant  by  Woodbury  and  of 
McLean,  "on,^'  eta,  "cw  cibove  stated,'^  incorporates  the  allegations 
of  the  first  count  into  the  other  containing  such  reference,  and 
renders  them  counts  for  money  had  and  received  by  means  of 
false  and  fraudulent  representations.  1  Chitty's  PL  113-385.  And 
as  the  liability  grows  out  of  the  same  transaction  as  is  alleged  with 
that  contained  in  the  first  count,  they  are  properly  recited.    Oodo, 

§  161. 

The  order  of  the  special  term  is  affirmed,  the  defendant  to  have 
leave  to  answer. 
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Stantok  et  al  v.  Millee  et  al 

ice — in  equUdUe  aeiwns — adeqaacfy  of  eormderatian  far  deed — eeeroto — 

dtUy  of  depositor. 

One  M.  M.,  being  out  of  health,  proposed  to  some  distant  relatives  to  come  and 
Hye  with  her,  and  assume  charge  of  her  house.  A  contract  was  made,  wherebj 
she  agreed  to  conyey  her  house,  worth  $10,000,  to  one  of  the  relatives,  it 
being  agreed,  upon  the  other  part,  that  she  should  be  supported  during  her 
life.  In  pursuance  of  the  contract  a  deed  was  executed  and  placed  in  escrow- 
with  a  written  direction  by  M.  M.  to  deliver  it  to  the  grantees  upon  her 
death.  She  lived  about  a  month  after  the  contract  was  made,  and,  just 
before  death,  directed  the  deed  to  be  destroyed.  The  grantees  took  charge 
of  the  house  and  supported  M.  M.  until  they  were,  by  her  directions,  com- 
pelled to  leave. 

In  an  action  by  the  grantees  to  compel  the  delivery  of  the  deed  and  of  the  pos- 
session of  the  house,  the  court  below  decided  that  plaintiffs  were  not  entitled 
to  the  relief  sought  for,  but  were  to  compensation,  and  ordered  that  they 
have  leave  to  move  for  a  reference  to  ascertain  the  amount,  and  no  final 
judgment  was  ordered. 

jBM^  that  the  practice  of  the  plaintiffs  in  making  a  case,  and  moving  for  a 
new  trial  at  the  general  term,  is  authorized  by  section  268  of  the  Code  (as 
amended  in  1867). 

SM  alflo,  that  the  agreement  on  the  part  of  the  grantees  to  liVe  with,  support 
and  take  care  of  the  grantor  during  life,  was  an  adequate  consideration  for 
the  conveyance  of  the  property  in  question,  and  that  it  was  within  the  juris- 
diction of  equity  to  compel  the  delivery  of  the  deed  in  escrow. 

Held,  also,  that  the  grantor  had  not  the  power  to  revoke  the  deed  in  escrow^ 
An  escrow,  signed,  sealed  and  deposited  upon  a  valuable  consideration,  is 
not  revokabl^  by  the  depositor,  except  according  to  the  terms  of  the  deposit. 
The  depositary,  under  such  circumstances,  is  as  much  an  agent  of  the  grantee 
as  of  the  grantor,  and  is  as  much  bound  to  deliver  the  deed  on  performance 
of  the  condition  as  he  is  to  withhold  it  until  performance. 

MoTiOK  by  the  plaintiffs  for  a  new  trial  under  section  268  of  the 
Code  of  Procedure. 

The  action  was  brought  to  compel  the  defendant  George  W.  Miller 
to  surrender  to  plaintiffs  the  possession  of  certain  premises  in  the 
dty  of  Rochester,  and  to  compel  Oliver  M.  Benedict,  who  was  also 
made  defendant,  to  deliver  a  deed  made  by  Mrs.  Andrew  Miller, 
deceased,  and  which  was  left  in  escrow  with  Mr.  Benedict. 

The  circumstances  were  as  follows :  About  the  14th  of  June, 
.1870,  Mrs.  Miller,  being  in  declining  health,  wrote  to  Eldridge  Stan- 
ton, a  distant  relative,  the  following  letter: 
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"  BooHESTEB,  June  14, 1870. 
"  Mr.  Eldridgb  Stanton  : 

^^Dear  Sir  —  I  am  sick,  and  wish,  particularly,  to  see  you  here  as 

soon  as  possible ;  and  if  you  cannot  come,  I  wish  your  father  would 

come.    I  wish  to  consult  you  in  relation  to  my  will ;  it  may  be, 

and  I  intend  it  shall  be,  for  your  advantage  to  come  immediately. 

I  suppose  you  are  aware  that  my  son  James  is  dead,  and  that  I  am 

in,  what  I  fear  may  be,  my  last  sickness. 

"  Your  affectionate  cousin, 

*^  Mrs.  Akdbbw  Miller." 

The  letter  was  sent  to  Coburg,  Canada,  where  the  parents  of 
Eldridge  Stanton,  resided.  He  being  absent  in  Detroit,  Michigan, 
at  the  time,  the  letter  was  opened  and  read  by  his  parents.  In  con- 
sequence of  the  letter  the  parents,  Oliver  Stanton  and  wife,  camQ 
immediately  to  Rochester,  to  the  house  of  Mi^s.  Miller.  Conversa- 
tions were  had  between  Mrs.  Miller  and  the  Stantons,  which  resulted 
in  the  following  agreement : 

^'  Articles  of  agreement  made  and  entered  into,  this  23d  day  of 
June,  A.  D.  1870,  between  Oliver  Stanton,  of  Coburg,  Canada^  of 
the  first  part,  and  Mrs.  Mary  Miller,  of  Eochester,  M",  T,,  of  the 
second  part,'  witnesseth  as  follows : 

"  WhereaSy  The  said  Mary  Miller  is  quite  advanced  in  life,  and  in 
very  feeble  health,  and  being  desirous  of  laying  aside  all  the  cares 
and  anxieties  incident  to  housekeeping,  and  the  said  Stanton,  with 
his  family,  has  expressed  a  willingness  to  assume  all  the  responsi- 
bilities and  cares  of  said  Mrs.  Mary  Miller  during  her  natural  life. 

*'  Now,  therefore,  it  is  mutually  agreed  between  the  parties  that 
said  Stanton  immediately  remove  his  family  to  the  home  residence 
of  Mrs.  Miller,  on  Union  street,  in  the  city  of  Rochester,  and  at 
once  assume  all  the  responsibilities  of  housekeeping,  taking  posses- 
sion and  control  of  said  house  and  furniture,  and  paying  all  ex- 
penses of  the  samQ  ;  and  said  Stanton  agrees  to  assume  all  the  care 
and  support  of  Mrs.  Miller,  furnishing  her  provisions,  attentions, 
nursing  when  sick,  which  she  may  require,  so  that  she  shall  at  all 
times  be  cared  for  and  made  as  comfortable  as  possible  during  her 
natural  life. 

"  Mrs.  Miller  on  her  part,  in  consideration  of  such  care,  support 
and  attentions,  hereby  agrees  to  make  sure  to  said  Stanton  and  his 
family,  the  house  and  lot  which  she  now  occupies  as  a  home  and 
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family  residence,  the  lot  being  one  hundred  feet  front  on  Union 

street,  and  one  hundred  feet  deep.    The  title  thereto  being  to  such 

member  or  members  of  said  Stanton's  family,  as  Mrs.  Miller  may 

choose,  and  to  be  made  in  such  a  way  as  she  may  be  advised,  and  in 

snch  manner  as  shall  make  it  fully  secure ;  and  at  the  same  time 

under  such  conditions  as  to  stand  as  ample  security  for  the  full  and 

faithful  performance  of  this  contract  on  the  part  of  said  Stanton ; 

and  in  case  he  fails  to  keep  and  perform  his  contract  in  its  letter 

and  spirit,  his  right  to  said  property  shall  fail,  and  the  same  may 

be  disposed  of  as  said  Mrs.  Miller  may  choose. 

"  The  title  to  said  property  to  be  given  by  a  deed  in  escrow  or  by 

a  will,  as  said  Mrs.  Miller  may  choose  or  be  advised,  after  the  said 

Stanton  shall  have  become  a  resident,  and  shall  have  properly 

declared  their  intentions  to  become  citizens  of  the  United  States  of 

America. 

"Maby  Miller, 

"Olivee  Stanton." 


As  a  guarantee  of  the  execution  of  the  agreement  on  the  part  of 
Oliver  Stanton,  Eldridge  Stanton  executed  this  paper : 

"  For  value  received  I  hereby  guaranty  the  fuU  and  faithful  per- 
formance of  the  foregoing  contract,  on  the  part  of  Oliver  Stanton* 
"  June  23, 1870.  E.  Stanton.  *' 

Oliver  Stanton  removed  his  family  immediately  to  Eochester,  and 
on  the  25th  day  of  June,  1870,  he  and  his  four  daughters,  Miranda 
P.  Stanton,  Maria  H.  Stanton,  Harriet  M.  Stanton,  and  Mary  Anna 
Stanton,  severally  declaimed  their  intentions,  in  the  mode  prescribed 
by  law,  to  become  citizens  of  the  United  States. 

On  the  29th  day  of  June,  1870,  Mrs.  Miller  executed  this  instru- 
ment: 

"  This  indenture  made  the  29th  day  of  June  (1870),  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy,  between  Mrs. 
Mary  Miller,  of  the  city  of  Rochester,  N.  Y.,  of  the  first  part,  and 
Miranda  P.  Stanton,  Maria  H.  Stanton,  Harriet  M.  Stanton,  and 
Mary  Anna  Stanton,  of  the  said  city  of  Rochester  of  the  second 
part,  witnesseth.  That  the  said  party  of  the  first  part  in  considera- 
tion of  the  sum  of  one  dollar,  to  her  duly  paid,  hath  sold  and  by 
these  presents  doth  grant  and  convey  to  the  said  party  of  the  second 
part,  their  heirs  and  assiguEf,  all  that  tract  or  parcel  of  land  situate 
Voi^L  — 4 


26  POTTETH  DEPABTMENT, 

Stanton  v.  Miller. 

in  the  city  of  Bochester,  being  a  part  of  lot  No.  1,  in  Johnson's  and 
Mastick's  survey^  and  being  the  house  and  lot  now  oocupied  by  the 
party  of  the  first  part,  as  a  homestead,  and  being  one  hundred  feet 
front  on  Union  street,  and  one  hundred  feet  deep  of  the  same  width, 
and  which  includes  the  stone  house  and  bam." 

^'This  conveyaace  made  and  taken,  subject  to  use  of  said  premi- 
ses, by  Oliver  Stanton,  for  a  home  for  himself  and  family  during  his 
natural  life,  with  the  appurtenances  and  all  the  estate,  title  and 
interest  therein  of  the  party  of  the  first  parf 

''And  the  said  Mary  Miller  doth  hereby  covenant  and  agree  to, 
and  with  the  said  party  of  the  second  part,  their  heirs  and  assigns, 
that  the  premises  thus  conveyed,  in  the  quiet  and  peaceable  posses- 
sion of  the  said  party  of  the  second  part,  their  heirs  and  assigns, 
she  will  forever  warrant  and  defend  against  any  pers(in  whomsoever, 
lawfully  claiming  the  same  or  any  part  thereof." 
"Ik  witness  whereof  the  party  of  the  first  pai't  hath  hereunto  set 
her  hand  and  seal,  the  day  and  year  first  above  written. 

"  Mary  Miller."  [l.  s.] 

The  deed  was  duly  acknowledged,  and  was  placed  in  the  hands  of 
Mr.  0.  M.  Benedict  for  the  grantees  in  escrow.  There  was  at  the 
same  time  delivered  to  him  the  following  writing : 

"  I  have  this  day  executed  a  deed  of  my  house  and  lot,  which  I 
now  occupy,  to  Miranda  P.,  Maria  H.,  Harriet  M.  and  Mary  Anna 
Stanton,  which  is  subject  to  the  performance  of  a  contract  made  by 
Oliver  Stanton,  their  father,  in  regard  to  my  support,  etc.,  dated 
23d  instant  The  said  deed  is  delivered  to  0.  M.  Benedict,  of 
Bochester,  in  escrow,  for  the  use  of  the  grantees  at  my  decease,  and 
not  deliverable  to  them  before  that  time,  June  29, 1870. 

«  Mary  Miller." 

The  Stanton  family  remained  with  Mrs.  Miller  until  about  the 
21st  day  of  July,  1870,  when  they  were  directed  by  Mrs.  Miller  to 
leave  and  did  so.  They  claimed  to  be  ready  and  willing  to  remain 
with  Mrs.  Miller  and  fulfill  their  part  of  the  contract. 

About  the  1st  of  August  Mrs.  Miller  died.  On  the  5th  of  August, 
and  after  her  death,  plaintiffs  demanded  the  delivery  of  the  deed, 
and  on  the  6th  possession  of  the  house.  Both  being  refused,  this 
action  was  brought  The  case  was  tried  before  Hon.  J.  0.  Smith, 
Justice,  who  found  as  follows: 
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^  The  court  haying  tried  this  cause  finds  as  facts : 

**  That  the  allegations  in  the  complaint  respecting  the  letter  of 
the  14th  June,  1870,  and  the  execution  of  the  agreement  dated  23d 
of  June,  1870,  between  Mary  Miller  and  Oliver  Stanton,  set  forth 
in  the  complaint  are  true.  Tnat  said  Stanton  performed  said 
agreement  on  his  part,  until  the  20th  of  July,  1870,  when  Mrs. 
Miller  directed  him  to  leave  her  house,  and  he  did  so,  with  his 
family,  under  protest 

"  That  on  or  about  the  29th  of  June,  1870,  Mrs.  Miller  signed 
and  acknowledged  a  deed  of  that  date,  a  copy  of  which  is  in  the 
complaint,  and  left  the  same  with  Oliver  M.  Benedict  as  an  escrow, 
and  at  the  same  time  left  with  him  a  memorandum  in  writing,  a 
copy  of  which  also  is  in  the  complaint  That,  at  the  same  time,  she 
also  executed  and  left  with  him  a  paper  purporting  to  be  her  last 
will  and  testament,  in  which  were  the  same  provisions  respecting 
the  disposition  of  the  house  and  lot  described  in  the  deed  as  are 
contained  in  the  deed.  That  when  she  directed  said  Stanton  to 
leave  her  house,  she  offered  to  pay  him  damages,  which  he  refused, 
and  she  caused  said  will  to  be  destroyed  and  revoked,  and  she 
directed  said  Benedict  to  destroy  said  deed  and  not  to  deliver  it, 
and  she  executed  another  will  devising  said  house  and  lot  to  her 
son  and  two  of  his  children. 

*'  That  at  the  time  of  making  said  agreement,  and  the  deed  and 
will  in  which  the  Stantons  are  named,  the  said  Mary  Miller  was 
sick  and  feeble,  and  it  was  not  supposed  by  herself  or  the  Stantons 
that  she  could  recover,  or  that  she  could  survive  many  months ;  she 
was  living  with  no  one  but  servants  in  her  house,  and  was  troubled 
and  anxious  on  account  of  her  lonely  condition,  and  her  mind  and 
memory  were  slightly  impaired,  though  not  to  such  an  extent  as  to 
render  her  incapable  of  making  a  valid  contract 

^*  That  the  value  of  the  house  and  lot  mentioned  in  the  complaint 
were  $10,000.  That  at  the  time  of  making  the  agreement  it  was 
supposed  and  understood  by  all  parties  that  the  undertaking  of  said 
Oliyer  Stanton  was  a  very  inadequate  consideration  for  said  house 
and  lot ;  and  it  was  so  in  fact 

"  That  at  the  time  of  entering  into  her  contract,  Mrs.  Miller  was 
advised  by  her  counsel  who  drew  the  papers,  that  she  could  put  an 
end  to  her  arrangement  provided  for  by  contract  whenever  she  chose 
to  do  BO,  but  that  in  such  case  she  would  be  liable  for  damages,  and 
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she  relied  on  such  advice  in  entering  into  said  contract^  but  the  fact 
that  such  advice  was  given  was  not  known  to  the  Stantons.  •  > 

«  That  Mrs.  Miller  died  on  the  28th  of  July,  1870,  and  after  her 
death  the  plaintiffs  made  the  demands  alleged  in  the  complaint,  and 
they  were  refused.  •  p 

^^  The  court  also  decides  as  matter  of  law  that  the  plaintiffs  are 
not  equitably  entitled  to  a  decree  for  the  special  performance  of  the 
contract  to  convey  the  house  and  lot,  the  delivery  of  the  deed 
left  with  0.  M*  Benedict,  or  for  a  delivery  of  the  possession  of 
the  house  and  lot  therein  described,  and  the  prayer  for  the  same 
should  be  denied.  But  that  the  plaintiffs,  some  or  one  of  them,  are 
entitled  to  receive  compensation  for  their  damages  in  the  premi- 
ses, and  to  have  the  amount  of  such  damages  ascertained  and 
adjudged  in  this  action,  and  for  that  purpose  to  have  liberty  to  move 
that  the  legal  representatives  of  Mrs.  Miller  be  made  a  party  to  this 
action,  if  they  shall  be  advised  the  same  is  necessary,  and  also  to 
move  for  a  reference  or  an  issue  to  ascertain  the  amount  of  such 
damages,  and  in  the  mean  time  the  further  hearing  of  this  action 
should  be  ordered  to  stand  over  till  the  coming  in  of  the  report  or 
verdict,  and  all  further  questions  including  the  question  of  costs 

should  be  reserved. 

"  James  0.  Smith." 

0.  F.  Danforthf  for  plaintiffs. 

W.  F.  Cogswell,  for  defendant,  G.  W.  Miller. 

Talcott,  J.  It  is  claimed  by  the  defendants  that  the  plaintiflis' 
attorney  has  misconceived  the  practice,  and  that  this  is  not  a  case 
where  the  plaintiffs  are  entitled  to  move  for  a  new  trial  under  sec- 
tion 268  of  the  Code.  The  action  is  in  equity,  and  was  commenced 
to  compel  the  delivery  to  the  plaintiffs  of  a  deed  to  some  of  them, 
which  had  been  signed  and  sealed  and  acknowledged  by  Mrs.  Mary 
Miller  in  her  life-fcime,  and  deposited  with  the  defendant  Benedict 
as  an  escrow,  subject  to  the  performance  of  a  contract  made  between 
the  said  Mary  Miller,  and  the  plaintiff  Oliver  Stanton,  and,  after 
the  death  of  said  Mary  Miller  to  be  delivered  to  the  grantees  therein 
named,  who  are  the  other  plaintiffs,  and  the  daughters  of  said 
Oliver  Stanton. 

The  cause  was  tried  before  the  Hon.  James  0.  Smith,  one  of  the 
justices  of  this  court,  who  made  and  filed  his  decision  containing 
his  finding  of  facts  and  conclusions  of  law.    But,  instead  of  render- 
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ing  or  ordering  any  final  judgn^ent  in  the  case,  the  justice  having 
arrived  at  the  conclusion  that  the  plaintiffs  were  not  entitled  to  the 
relief  sought  by  them,  but  were  entitled  to  receive  compensation  in 
damages  for  the  breach  of  the  contract  between  Mrs.  Miller  and 
Oliver  Stanton,  and  to  have  such  damages  ascertained  and  adjudged 
in  this  action,  ordered,  that  the  plaintiffs  have  leave  to  move  to 
have  the  legal  representatives  of  Mrs.  Miller  made  parties,  if  they 
should  be  advised  that  it  was  necessary ;  and,  also,  that  the  plain- 
tifis  have  leave  to  nK)ve  for  a  reference,  or  an  issue  to  ascertain  the 
amount  of  such  damages ;  and  in  the  mean  time  the  further  hearing 
of  the  cause  was  ordered  to  stand  over  till  the  coming  in  of  the 
report  or  verdict,  and  all  other  questions  including  that  of  costs 
were  reserved. 

The  propriety  of  this  decision,  under  the  circumstances,  does  not 
seem  to  be  material  to  the  question  of  practice.  It  seems  to  us  to 
be  clearly  a  case  within  both  the  words  and  spirit  of  section  268  of 
the  Code.  It  is  a  decision  on  the  trial  of  a  question  of  fact  by  the 
court.  It  does  not  authorize  a  final  judgment,  but  directs  further 
proceedings  before  a  referee  or  otherwise.  This  is  precisely  the 
decision  described  in  the  present  section  268.  The  amendment  of 
1867  was  adopted  to  remedy  the  inconvenience  which  arose  from 
the  fact  that  where  the  whole  merits  were  disposed  of,  by  what  was 
formerly  known  as  an  interlocutory  decree  made  after  the  trial  of 
an  equity  case,  there  was  no  mode  of  reviewing  the  proceedings  on 
the  trial,  except  after  the  delay  and  esCpense  of  the  further  contem- 
plated proceedings  had  been  incurred,  and  the  whole  of  which,  if  it 
should  turn  out  that  any  error  had  been  committed  on  the  trial  or 
in  the  interlocutory  decision,  would  be  useless.  As  evidence  was 
formerly  taken  in  equity  cases,  the  merits  of  an  interlocutory  decree 
i^ight  be  reviewed  upon  the  evidence.  But,  under  the  Code,  the 
trial  of  an  equity  case  being  conducted  in  the  same  manner  as  an 
action  at  law,  there  remained,  until  the  amendment  of  1867,  no 
known  method  of  reviewing  the  questions  arising  on  the  trial  of 
such  an  action,  otherwise  than  by  a  bill  of  exceptions  or  a  case, 
which  was  to  be  made  within  a  specified  time  after  notice  of  the 
judgment.  This  case  affords  an  apt  illustration  of  the  incon- 
venience of  the  former  practice,  and  the  propriety  of  the  amendment 
of  1867.  The  plaintiffs  claim  that  the  justice  at  the  circuit  erred 
in  refusing  them  the  equitable  relief  which  they  claimed,  and  are 
unwilling  to  accept  the  issue  quantum  damnificatus  which  the  court 
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has  awarded.  To  proceed  with  the  trial  of  such  an  issue  would  in- 
volve much  expense  and  delay,  the  whole  of  which  would  have  been 
uselessly  incurred,  if  it  should  turn  out  that  the  justice  at  the  cir- 
cuit had  erred  in  the  admission  or  exclusion  of  evidence,  or  in  his 
findings  of  fact  or  conclusions  of  law.  It  seems  to  us,  therefore, 
that  this  is  precisely  one  of  those  cases  which  were  intended  to  be 
embraced  within  the  section  268  as  amended  in  1867.  And  that 
the  practice  of  the  plaintiffs  in  making  a  case  and  moving  for  a 
new  trial  at  the  general  term  is  authorized  by  that  section  as  it 
stands  now. 

The  contract  between  the  plaintiff  Oliver  Stanton  and  Mrs. 
Miller  the  justice  at  special  term  finds  to  be  a  valid  contract,  and 
to  have  been  fully  performed  on  the  part  of  Stanton  and  his  family, 
and  to  be  free  from  all  objection  as  to  fraudulent  practices,  imposition 
or  undue  infiuence  on  the' part  of  Stanton  or  his  family,  or  want  of 
capacity  on  the  part  of  Mrs.  Miller.  Indeed  the  evidence  shows 
that  the  contract  was  prepared  by  Mr.  Benedict,  under  and  accord- 
ing to  the  explicit  directions  of  Mrs.  Miller,  who  of  her  own  motion 
consulted  with  and  directed  Mr.  Benedict,  as  her  counsel  in  the 
premises.  The  contract  was  made  in  June,  1870,  and  nothing  can 
be  more  full,  explicit  and  fair  than  this  contract  appears  to  be  on 
the  face  of  it  After  a  recital  of  the  moving  causes  of  the  contract, 
the  instrument  proceeds : 

"  Now,  therefore,  it  is  mutually  agreed  between  the  parties  that 
said  Stanton  immediately  remoje  with  his  family  to  the  home 
residence  of  Mrs.  Miller,  on  Union  street  in  the  city  of  Rochester, 
and  at  once  assume  all  the  responsibilities  of  housekeeping,  taking 
possession  and  control  of  said  house  and  furniture,  and  paying  all 
expenses  of  the  same.  And  said  Stanton  agrees  to  assume  all  the 
care  and  support  of  Mrs.  Miller,  furnishing  her  attentions,  nursing 
when  sick,  which  she  may  require,  so  that  she  shall,  at  all  times,  be 
cared  for  and  made  as  comfortable  as  possible  during  her  natural 
life. 

'^  Mrs.  Miller  on  her  part,  in  consideration  of  such  care,  support 
and  attentions,  hereby  agrees  to  make  sure  to  said  Stanton  and  his 
family,  the  house  and  lot  which  she  now  occupies  as  a  home  and 
family  residence,  the  lot  being  one  hundred  feet  front  on  Union 
street  and  one  hundred  feet  deep.  The  title  thereto  being  given  to 
Buch  member  or  members  of  said  Stanton's  family  as  Mrs.  Miller 
may  choose,  and  to  be  made  in  such  a  way  as  she  may  be  advised. 
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and  in  snch  manner  as  shall  make  it  fully  secure,  at  the  same  time 
under  snch  conditions  as  to  stand  as  ample  security  for  the  full 
and  faithful  performance  of  this  contract  on  the  part  of  said 
Stanton.  And  in  case  he  fails  to  keep  and  perform  his  contract  in 
its  letter  and  spirit,  his  right  to  said  property  shall  fail,  and  the 
same  may  be  disposed  of  as  said  Mrs.  Miller  shall  choose.  The 
title  to  said  property  to  be  given  by  a  deed  in  escrow  or  by  a  will,  as 
said  Mrs.  Miller  may  choose  or  be  advised  after  the  said  Stanton 
shall  have  become  a  resident,  and  they  shall  have  properly  declared 
their  intentions  to  become  citizens  of  the  United  States  of  America." 
Surely  there  can  be  no  doubt  that  the  intention  of  the  parties  to 
this  contract  was  to  fully  secure  to  Stanton  and  his  family  the  house 
and  lot  in  question,  after  the  death  of  Mrs.  Miller,  provided  the 
agreement  on  the  part  of  Stanton,  in  behalf  of  himself  and  his 
family,  should  be  fully  performed  on  their  part,  in  letter  and  spirit. 
And  we  are  unable  to  see  why,  it  being  made  between  parties  able 
to  contract  and  being  free  from  all  legal  and  moral  objections,  it  is 
not  a  binding  contract,  or  why,  having  been  fully  performed  on  the 
part  of  Stanton,  and  Mrs.  Miller  having  died,  it  would  not  be 
entirely  obligatory  on  her  representatives  with  all  the  incidents, 
including  measure  of  damages  if  sued  at  law,  which  appertain  to 
any  other  valid  contract.  After  Stanton  and  his  family  had  broken 
up  their  residence,  and  abandoned  their  respective  employments  in 
Coburg  and  removed  to  Eochester,  abjured  their  allegiance  and 
taken  the  necessary  steps  to  become  citizens  of  the  United  States,  in 
pursuance  of  the  contract,  Mrs.  Miller  also,  in  pursuance  of  the 
contract  and  under  the  advice  of  her  counsel,  Mr.  Benedict,  signed 
and  sealed  and  acknowledged  a  deed,  conveying  the  premises  to  the 
four  daughters  of  Stanton,  which,  on  the  face  of  it,  was  declared  to 
be  "  made  and  taken  subject  to  the  use  of  said  premises  by  Oliver 
Stanton  for  a  home  for  himself  and  family  during  his  natural  life." 
This  deed  was  delivered  to  Mr.  Benedict  as  an  escrow,  upon  a  writ- 
ten condition  signed  by  Mrs.  Miller,  as  follows,  viz. : 

"  I  have  this  day  executed  a  deed  of  my  house  and  lot,  which  I 
now  occupy,  to  Miranda  P.,  Maria  H.,  Harriet  M.,  and  Mary  Anna 
Stanton,  which  is  subject  to  the  performance  of  a  contract  made  by 
Oliver  Stanton,  their  father,  in  regard  to  my  support,  dated  on  the 
23d  instant     The  said  deed  is  delivered  to  0.  M.  Benedict,  of 
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Bochester,  in  escrow  for  the  use  of  the  grantees  at  my  decease,  and 
not  deliverable  to  them  before  that  time. 
''June  29, 1870.  Mary  Millkb." 

Mrs.  Miller  died  the  last  of  the  following  July,  but  before  her 
death  she  had  directed  Benedict  to  destroy  the  deed.  This  direction 
seems  to  have  been  given  at  the  instigation  of  her  son,  the  defend- 
ant George  W.  Miller,  who  it  appears  came  from  his  residence  in 
Albany,  just  before  his  mother's  death,  took  the  control  of  her  house 
and  interfered  with  some  harshness  and  violence  to  remove  the 
family  of  the  Stantons  from  the  house,  to  induce  Mrs.  Miller  to 
revoke  her  intentions  in  regard  to  the  disposition  of  the  house, 
and  to  destroy  the  deed  in  escrow.  The  justice  who  tried  the  cause 
has  treated  the  action  as  a  suit  for  the  specific  performance  of  the 
contract,  the  provisions  of  which  are  recited  above,  and  has  denied 
the  title  of  the  plaintiffs  to  relief  mainly  on  the  ground  of  a  supposed 
inadequacy  of  consideration.  The  specific  relief,  however,  which 
the  plaintiffs  demand,  is  the  delivery  to  them  of  the  deed  deposited 
in  escrow. 

Treating  the  action  as  one  for  specific  performance,  we  cannot  see 
that  there  was  any  such  inadequacy  of  consideration  as  to  afford 
evidence  of  any  unfairness  or  overreaching  on  the  part  of  Stanton. 
The  proposition,  which  came  from  Mrs.  Miller,  and  was  unsolicited 
by  Stanton,  involved  the  necessity  of  breaking  up  his  house  and  all 
his  social  ties  at  Coburg,  the  place  of  his  residence,  and  the  aban- 
donment by  himself  and  his  four  daughters,  all  adults,  of  the 
employments  in  which  they  were  then  engaged.  Each  of  the 
daughters  was  a  professional  teacher,  was  employed  as  such  and 
doubtless  had,  what  was  to  her  important,  a  circle  of  patrons  and 
friends,  the  growth  of  a  long  acquaintance,  and  not  easily  to  be 
acquired  by  a  stranger  in  a  strange  country.  The  arrangement  not 
only  involved  the  abandonment  of  all  these  advantages,  but  the  devo- 
tion of  their  time  for  an  indefinite  period  to  the  care  and  nursing 
of  an  invalid,  one  who  had  been  such  for  many  years,  and  her  sup- 
port during  her  life,  while  all  they  were  to  receive  in  return,  until 
the  death  of  Mrs.  Miller,  was  the  occupancy  of  the  house.  The 
house  and  premises  are  estimated  to  be  worth  $10,000.  And  it  is 
impossible  to  say  that  here  was  such  gross  inadequacy  of  consideration 
as  calls  upon  a  cOurt  of  equity  to  refuse  the  equitable  relief  usually 
granted  upon  contracts  respecting  the  conveyance  of  real  estate,  and 
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▼here  the  parties  cannot  well  be  put  in  statu  quo.  We  see  nothing 
extraordinary  or  unnsual  in  such  a  contract  on  the  part  of  Mrs. 
Miller.  This  property  was  her  own  to  dispose  of  as  she  saw  fit  It 
constituted  but  a  portion  of  her  estate.  Her  remaining  descend- 
ants were,  at  all  events  as  she  seems  from  her  expressions  to  have 
Bupposedy  in  prosperous  circumstances.  She  seems  to  have  undor- 
stood  that  the  whole  estate  remaining  of  her  husband,  and  to  which 
the  family  were  entitled,  that  is,  as  we  understand,  herself  and  tho 
defendant  George  W.  Miller,  amounted  to  some  $200,000.  And,  to 
use  her  expression,  her  other  relations  had  their  homes  and  were 
well  enough  o£El  She,  herself,  was  a  helpless  invalid,  left  alone  to 
the  care  and  charge  of  domestics,  doubtless  much  isolated  from 
society,  and  is  testified  saying  that  she  hod  to  lock  herself  in  her 
room  and  was  afraid  of  her  life.  She  weU  understood  the  state  of 
her  health  and  the  nature  of  the  arrangement.  The  plaintiffs  were 
her  relatives  who  had  been,  by  some  misfortune,  reduced  in  their 
pecuniary  circumstances,  and  as  it  would  seem  from  their  avocations 
persons  of  education  and  cultivation ;  under  such  circumstances  who 
can  say  that  it  was  an  improvident  arrangement  on  tho  part  of  Mrs. 
Miller,  carefully  guarded  as  the  agreement  was,  to  attempt  to  relieve 
herselfof  all  the  trouble  and  expense  of  maintaining  the  domestic 
establishment,  and  to  secure  not  only  sociable  companionship,  but 
Bnpi>ort,  kind  care,  attention  and  nursing  during  the  remainder  of 
her  uncertain  life,  and  by  these  means,  as  far  as  possible,  smooth 
the  pathway  of  her  declining  days  by  disposition  of  what,  to  her, 
after  the  contemplated  event,  would  be  worthless.  It  is  not  a  ques- 
tion as  to  whether  the  defendant  George  W.  Miller  can  be  deemed 
to  have  received  an  adequate  consideration  for  the  property.  It  was 
not  his.  It  belonged  to  Mrs.  Miller  to  dispose  of  as  she  saw  fit; 
indeed  it  is  extremely  difficult  to  determine  that  any  present  consid- 
eration of  value  is  an  inadequate  compensation  to  the  owner  of 
property  for  an  agreement  to  part  with  it  at  his  death.  The  remain- 
ing interest  is  worthless  to  him.  He  agrees  to  part  with  it  only 
when  it  is  no  longer  of  any  value,  so  far  as  he  is  concerned. 

The  justice  at  the  circuit  seems  to  have  looked  at  this  case  in  the 
light  of  the  after  events  and  from  the  staud-point  of  the  heir  at  law, 
and  not  that  of  the  owner.  Mrs.  Miller  having,  in  fact,  died  within 
little  more  than  a  month  after  the  making  of  the  arrangement,  it 
leems  that  the  consideration  was  inadequate.  But  the  true  way  to 
look  at  the  transaction  is  to  take  the  place  of  the  parties  as  they 
Vol.  L— 5 
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stood  at  the  time,  and  not  according  to  the  fact,  as  it  afterward  re-* 
suited,  but  as  it  appeared  or  may  be  presumed  to  have  appeared  to 
the  parties  at  the  time  the  contract  was  made.  Mrs.  Miller  was 
fifty-six  years  old,  suffering  from  a  disease  by  which  she  had  been 
afflicted  for  years,  and  nnder  which,  from  all  that  an  unskilled  per- 
son might  know,  she  might  survive  for  many  years  longer.  The 
fact  that  Mrs.  Miller  was  influeDced  in  entering  into  the  arrange- 
ment to  some,  perhaps  to  a  great  extent,  by  motives  of  benevolence 
toward  Stanton  and  his  family,  does  not  weaken  the  position  of  the 
plaintiffs.  The  heir  at  law  has  no  legal  right  to  complain,  even 
had  this  been  the  motive.  The  contract  furnished  a  valuable  con- 
sideration, and  where  this  is  the  case,  what  would  otherwise  be 
mere  benevolence,  becomes  an  obligatory  contract  The  case  of 
Rhodes  v.  Rhodes,  3  Sandf.  Ch,  279,  and  Parsell  v.  Stryker,  41  N".  Y. 
480,  show  that  the  specific  performance  of  contracts  of  this  charac- 
ter will  be  compelled  in  equity.  But  we  do  not  consider  this  to  be 
an  action  for  thfe  specific  performance  of  the  contract.  The  plain- 
tiffs claim  to  be  entitled  to  the  delivery  of  the  deed,  which  was 
deposited  in  escrow. 

This  is  the  specific  relief  demanded  in  the  complaint.  To  compel 
the  delivery  of  deeds  and  other  instruments,  in  favor  of  persons  who 
are  legally  entitled  to  them,  is  an  old  head  of  equity  jurisdiction, 
is  a  most  important  branch  of  that  jurisdiction,  and  is  exerted  in 
all  suitable  cases  in  favor  of  persons  entitled  to  the  possession  of 
deeds  or  other  instruments.  Story's  Eq.  Juris.,  §  703 ;  Willard's 
Eq.  Juris.  307.  And  a  case  where  a  deed  has  been  delivered  in 
escroiOy  upon  a  condition  which  has  been  fulfilled,  would  seem  to  be 
one  which  especially  justifies  and  calls  for  the  exercise  of  this  juris- 
diction, since  the  withholding  of  the  deed  interferes  with  and  prob- 
ably prevents  the  vesting  of  the  legal  title.  It  appears  that,  con- 
temporaneously with  the  deed,  Mrs.  Miller  also  executed  a  will 
devising  the  property  in  question,  as  the  same  purported  to  be  dis-. 
posed  of  by  the  deed,  and  making  provisions  in  regai'd  to  the 
residue  of  her  property.  This  will  was  also  deposited  with  Mr. 
Benedict,  and  was  subsequently,  and  just  before  her  death,  destroyed 
by  Mr.  Benedict,  by  Mrs.  Miller's  direction,  and  at  the  instigation 
of  the  defendant,  George  W.  Miller. 

Both  the  will  and  the  deed  were  communicated  to  the  plaintiffs, 
and  were  acquiesced  in  by  both  parties  as  instruments  by  means  of 
which  the  contract  was  to  be  performed  on  the  part  of  Mrs.  Miller. 
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The  will  is  not  alleged  in  the  complaint^  nor  is  any  relief  sought, 
founded  upon  it.  If  it  were  necessary  to  the  relief  of  the  plaintiffs, 
it  is  quite  probable  that  the  provisions  of  the  will  in  their  favor 
might  be  established  notwithstanding  its  destruction.  In  the  ease 
of  LofftAS  V.  MaWy  8  Jur.  N.  S.  607,  where  a  testator,  in  advanced 
years  and  ill  health,  induced  the  plaintiff  A  to  reside  with  and  con- 
tinue valuable  services  to  him  on  the  faith  of  his  representations, 
that  by  so  doing  she  would  become  entitled  to  the  benefit  of  prop- 
erty for  life  at  his  death ;  and  by  a  codicil  to  his  will,  which  was 
read  over  and  explained  to  her,  trusts  were  created  in  her  favor,  the 
court  held  that  the  testator  could  not  revoke  the  trusts.  The  vice- 
chancellor  in  that  case  says  (page  609) : 

^^  In  cases  of  this  kind,  a  representation  that  the  property  is  to  be 
given  by  a  revocable  instrument,  is  binding.  It  is  the  law  of  the 
court  which  makes  it  binding,  although  it  be  of  the  essence  of  the 
representation  that  the  instrument  is  to  be  of  a  revocable  nature. 
»  ♦  ♦  The  testator's  representation  in  this  case,  and  any  other 
case  within  the  application  of  the  doctrine,  binds  the  property 
which  he  devised  to  the  plaintiff,  as  completely,  according  to  the 
law  of  this  court,  as  if  he  had  bound  himself  in  consideration  of 
money  not  to  revoke  the  giffc,  and  had  made  the  person  named  in 
the  will  a  purchaser  of  the  property  devised.'* 

Mrs.  MiUer  has  not  destroyed  the  deed  in  escrow,  and  has  not 
attempted  by  any  formal  instrument  to  revoke  it;  she  had  not  the 
power  to  do  so;  an  escrow  signed,  sealed  and  deposited  upon  a 
valuable  consideration  is  not  revocable  by  the  depositor,  except  ac- 
cording to  the  terms  of  the  agreement  and  deposit  The  depositary 
of  an  escrow,  made  under  such  circumstances,  is  as  much  the  agent 
of  the  grantee  as  of  the  grantor,  and  he  is  as  much  bound  to  deliver 
the  deed  on  performance  of  the  condition  as  he  is  to  withhold  it  until 
performance.  3  Washb.  on  Eeal  Prop.,  ch.  4,  §  2,  pp.  371, 372,  373; 
Shirley  v.  Ayres,  14  Ohio,  307;  Buggies  v.  Laivson,  13  Johns.  285; 
Belden  v.  Cartery  4  Day,  66 ;  Hatch  v.  Hatch^  9  Mass.  307 ;  Jackson 
T.  Rowlandy  6  Wend.  666.  Whether  the  deed  can  take  effect  without 
actual  delivery  may  be  doubtful ;  but,  when  delivered,  the  delivery 
relates  back  to  the  time  of  deposit.  Same  cases,  and  4  Kent's  Com. 
454. 

In  this  case,  it  appears  that  the  contingency  upon  which  the  deed 
was  to  be  delivered,  viz.,  the  death  of  Mrs.  Miller,  has  happened, 
and  the  justice  finds  that  the  Stan  tons  have  fully  performed  the 
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contract  on  their  part.  This  being  so,  we  are  of  the  opinion  that 
the  arrangement  created  an  equitable  interest  in  the  property  in 
question,  which  had  ripened  into  an  absolute  equitable  (if  not  legal) 
title  on  the  death  of  Mrs.  Miller,  and  that  the  plaintiffs  are  entitled 
to  a  delivery  and  the  custody  of  the  deed,  and  that  the  same  be 
recorded.  This  leads  to  a  reversal  of  the  decision  at  the  special 
term.  If  this  were  an  appeal,  we  should  order  such  a  decree  as  on 
the  case  we  think  ought  to  have  been  made  at  the  special  term ; 
but,  under  the  section  268,  under  which  this  motion  is  made,  we  can 
do  no  more  than  order  a  new  trial. 
New  trial  ordered,  costs  to  abide  the  event 


Collins  v.  Hasbrouok,  appellant 

Letm — condition  agaitut  tuHUUing — when  lease  forfeited. 

A  lease  contained  a  clause  forbidding  subletting  without  consent  of  lessor, 
and  provided  that  subletting  should  forfeit  the  lease.  The  consent  of  the 
lessor  was  given  to  subletting  for  a  portion  of  the  term,  and  without  his 
knowledge  the  lessee  sublet  for  the  portion  with  a  privilege  of  renewal  upon 
notice  for  the  balance  of  his  term.  The  sublease  was  afterward  transferred 
by  the  sublessee  to  another  party  for  value,  to  which  transfer  the  landlord 
gave  his  consent  in  writing  on  the  sublease.  The  landlord  was  ignorant  of 
the  provision  for  renewal. 

Held,  that  if  the  transferee  for  value  was  ignorant  that  the  consent  of  the 
landlord  was  obtained  by  fraud,  he  would  not  be  liable  to  forfeit  his  lease. 

Held,  also,  that  if  the  notice  of  renewal  provided  for  in  the  sublease  was  given, 
the  sublease  would  extend  over  the  whole  term  of  the  original  lease,  and 
was  equivalent  to  an  assignment  of  that  lease,  and  would  not  work  a  forfeit- 
ure under  the  provision  against  subletting. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  to 
recover  possession  of  a  store  and  basement  in  the  city  of  Syracuse. 
The  plaintiff  recovered  and  the  defendant  appeals.  The  plaintiff 
owned  the  premises  and  on  the  30th  of  December,  1863,  leased  the 
store  No.  49  in  the  Collins  Block,  in  the  city  of  Syracuse,  to  Leopold 
Schwartz,  Leopold  Bronner  and  Burchard  Bronner,  for  the  term 
of  ten  years  from  the  1st  of  April,  1864,  at  an  annual  rent  specified 
in  the  lease.  The  lease  provided,  among  other  things,  that  the 
lessees  should  not,  during  such  term,  sublet  or  relet  said  premises. 
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nor  any  part  thereof  without  the  written  consent  of  said  lessor,  and 
in  case  of  a  violation  of  said  covenant,  said  lease  should  terminate 
at  the  option  of  the  party  of  the  first  part,  and  the  party  of  the 
second  part  should  be  deemed  and  considered  in  fact,  and  in  law,  a 
tenant  holding  over  after  his  term  had  expired  without  the  permis- 
sion of  the  landlord.  On  the  Ist  of  April,  1865,  plaintiff  leased  the 
basement  room  under  the  store  No.  49,  to  the  same  parties  for  the 
term  of  nine  years  from  that  date,  and  the  lease  contained  the  same 
conditions  against  subletting  or  reletting  as  is  contained  in  the  lease 
of  said  store.  On  the  19th  of  August,  1867,  the  plaintiff  gave  his 
consent  in  writing  that  the  lessees  above  named  might  lease  a  part 
of  the  basement  under  No.  49,  to  Joseph  G.  Brown  for  the  term  of 
two  years  and  seven  months,  from  September  1, 1867.  On  the  same 
19th  of  August,  the  lessees  Schwartz  and  others,  leased  the  part  of 
the  basement  referred  to  in  the  consent  signed  by  the  plaintiff,  to 
lease  for  two  years  and  seven  months  to  said  Brown  for  said  term  of 
two  years  and  seven  months,  with  the  privilege  to  said  Brown  to 
extend  the  term  four  years  longer  by  giving  two  months'  notice  of 
his  desire  to  have  it  so  extended.  Brown  assigned  his  lease  to 
Hawley  &  Co.,  and  they  assigned  the  same  to  the  defendant  who 
entered  and  occupied  under  said  lease,  and  was  in  possession  when 
the  plaintiff  demanded  a  surrender  of  the  possession,  and  when  this 
action  was  brought.  The  plaintiff  claims  the  leases  were  forfeited 
by  reason  of  the  subletting  by  Schwartz  and  the  Messrs.  Bronner, 
for  the  term  of  four  years,  after  the  expiration  of  the  term  of  two 
years  and  seven  months,  to  which  subletting  he  had  consented.  The 
facts  relating  to  the  question  of  consent  by  the  plaintiff  are  as  fol- 
lows, viz. :  On  the  14th  of  October,  1867,  Brown  assigned  his  lease 
from  Bronner  and  Schwartz  to  Hawley  and  others.  On  the  same 
day  one  of  the  Messrs.  Bronner  took  the  lease  to  Brown  to  plain- 
tiff, and,  as  he  says,  showed  it  to  him  and  asked  him  to  indorse  his 
consent  The  plaintiff  says  he  did  not  read  the  lease  and  did  not 
know  there  was  in  it  a  provision  that  the  term  might  be  extended 
at  the  election  of  Brown.  Plaintiff  indorsed  his  consent  to  the 
assignment  of  the  lease  by  Bronner  and  Schwartz  to  Brown,  to 
Hawley,  Pierce  &  Co,  This  consent  was  on  the  lease  when  Hawley, 
Pierce  ft  Co.  assigned  it 'to  the  defendant.  The  court  submitted 
four  questions  to  the  jury  to  be  answered  by  them  on  the  rendition 
of  the  verdict,  as  follows :  1.  Did  Brown  insert  in  the  lease  from 
Bronner  to  Brown,  the  clause  giving  Brown  the  right  to  extend  the 
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term  for  four  years  after  he  exhibited  to,  and  it  was  examined  by, 
the  plaintiff?  The  answer  was  "he  did/'  2.  Did  OoUins,  when  he 
signed  the  consent  dated  October  14^  1867,  to  the  assignment  by 
Brown  to  Hawley  and  others,  of  the  lease  of  Bronners  to  Brown, 
know  the  clause  was  in  the  lease  giving  the  lessee  the  option  to 
extend  the  terms  of  the  lease  for  four  years  ?  The  answer  was  "  he 
did  notr  3.  Did  the  plaintiff  ever  .consent  in  writing  to  the  lease 
executed  by  Bronners  to  Brown  dated  August  19,  1867,  read  in 
evidence  in  this  case  ?  The  answer  was  "  lie  did  noV^  4.  When  was 
the  plaintiff  first  informed  of  the  provisional  clause  in  the  lease  of 
Bronners  to  Brown  ?  The  answer  was  "  the  fore  part  of  January,  • 
1870."    The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 

Ruger,  Wallace  <6  Jenney,  for  appellant,  cited  Livingston  v. 
Sticklesy  7  Hill,  253  ;  Bedford  v.  Terhune,  30  N.  Y.  463 ;  Jackson  v. 
Harrison,  17  Johns.  66;  Seifkev.  Koch,Zl  How.  Pr.  383;  Roose* 
velt  V.  Hopkins^  33  N.  Y.  81 ;  Lynde  v.  Hough,  27  Barb.  416 ;  Jack- 
son  V.  Silvernail,  15  Johns.  279 ;  Breese  v.  U.  S.  Tel  Co.,  45  Barb. 
291 ;  Lewis  v.  Oreat  Western  Railway  Co.,  5  H.  &  N.  867 ;  Jack^ 
son  V.  Stevens,  16  Johns.  109;  Jackson  v.  Bull,  1  Johns.  Oas.  81; 
Barber  v.  Harris,  15  Wend.  616 ;  Jackson  v.  Foster,  12  Johns.  488 ; 
Breck  v.  Cole,  4  Sandf.  79;  Bleecker  v.  Smith,  13  Wend.  630; 
Manice  v.  Millen,  26  Barb.  41. 

Collins  (&  Ooodelle  and  Isaac  D.  Garfield,  for  respondent,  cited 
Brant  v.  Idvermore,  10  Johns.  368 ;  Taylor's  Landl.  &  Ten.  698 ; 
Jackson  Y.  BroW7ison,  7  Johns.  227;  Boe  v.  Bliss,  ^  Taunt  736; 
Duppa  V.  Mayo,  1  Saund.  288,  note  y  ;  Griffith  v.  Fritchard,  5  Bam. 
&  Ad.  781,  opinion  of  Patteson",  J. ;  McKildore  v.  Darracott,  13 
Grat.  278  (at  286,  286) ;  Dumpofs  Case,  note  to  1  Smith's  Lead. 
Cas.  101 ;  Doe  v.  Woodbridge,  9  B.  ft  0.  376 ;  Doe  v.  Feck,  1  Bam.  ft 
Ad.  428 ;  Doe  v.  Jojies,  6  Bxch.  498 ;  Bennett  v.  Herring,  3  C.  B. 
N.  S.  370 ;  Baylis  v.  Le  Gros,  4  id.  636 ;  Bleecker  v.  Smith,  13 
Wend.  533;  Jackson  v.  Alloi,  3  Cow.  220;  Fennanfs  Case,  3  Coke, 
64;  Jackson  Y.SIiutz,  18  Johns.  174;  KeeUr  v.  Davis,  5  Duer,  607; 
Hazzard  v.  Franklin  Ins.  Co.,  7  K.  I.  429;  Coke  Lit.  211  (*); 
Woodfall  on  Landl.  &  Ten.  203 ;  Doe  v.  Batten,  Cowp.  246 ;  Jenkim 
V.  Church,  id.  482 ;  Holden  v.  Futnam  Ins.  Co.,  46  N.  Y.  1 ;  Wilcox 
V.  Howell,  44  id.  398 ;  Dows  v.  Rush,  28  Barb.  168;  Mechanics'  Bank 
V.  K  F.  &  N.  H.  R.  R.,  13   id.   638;  Griffin  v.  Richardson,  11 
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Ired.  439;  Wright  y.  ffazen,  24  Vt.  143;  Herman  on  Estoppel, 
§  411 ;  liorton  v.  Keanveyy  10  Wis.  443 ;  Malony  v.  Horan^  12  Abb. 
N.  S.  289 ;  Martin  v.  P(no&r%y  38  Cal.  300 ;  Po^t  v.  Kearney y  2  Conn. 
394;  Collamer  y.  Kelley,  12  Iowa,  318;  Fig^otY,  Masoun,  1  Paige, 
412 ;  2  QreenL  Cruise,  121, 122 ;  Pauliney  y.  HolmeSy  1  Strange,  405 ; 
Martin  v.  (/Connery  43  Barb.  614;  People  y.  Bobertson,  39  id.  9. 

MuLLiK,  P.  J.  The  jury  haYing  fonnd  that  the  proYision  giYing 
Brown  the  election  to  haYe  his  term  under  his  lease  from  the 
Bronners  extended  four  years  from  the  two  years  and  seYen  months, 
for  which  plaintiff  had  consented  the  Bronners  might  underlet,  w^as 
inserted  after  the  plaintiff  had  indorsed  his  consent  to  the  assign-, 
ment  of  Bronners'  lease  to  Brown,  and  that  the  existence  of  such  a 
proYision  in  the  lease  was  not  known  to  the  plaintiff  until  January, 
1870,  the  firaud  in  obtaining  such  consent  was  conclusiYely  estab- 
lished, and  the  consent  was  clearly  Yoid  as  between  the  plaintiff  and 
the  Bronners.  The  defendant  insists  that,  as  this  consent  was 
indorsed  on  the  lease  when  it  was  assigned  to  him,  and  it  is  not 
shown  that  he  had  any  knowledge  or  notice  that  the  consent  had 
been  obtained  by  fraud,  the  plaintiff  cannot  insist  upon  a  forfeiture 
of  the  term  as  against  him  by  reason  of  the  fraud  of  Bronner.  The 
defendant  purchased  the  lease  of  Pierce  and  others  and  paid  Yalue 
therefor,  and  assumed  the  payment  of  the  rent,  and  there  is  no 
evidence  whateYer  in  the  case  that  he  knew  of  the  fraud  practiced 
by  Bronner  on  the  plaintiff.  He  is  therefore  a  bona  fide  purchaser, 
and  entitled  to  protection  as  such.  Sweet  y.  Oreen,  1  Paige,  473,  is 
.  concluslYe  on  the  point.  This  question  was  not^  raised  in  the  court 
below,  nor  eYen  suggested.  The  judge  began  his  charge  by  saying 
that  he  was  going  to  submit  to  them  whether  the  consent  of  the  plain- 
tiff had  been  obtained  by  fraud,  and  he  submitted  to  them  no  other 
question,  nor  was  he  requested  to  submit  any  other  question  to  them, 
nor  to  decide  as  matter  of  law  what  rights  defendant  had,  if  any,  aa 
a  bona  fide  purchaser.  It  is,  therefore,  too  late  to  attempt  to  raise 
them  on  the  appeal.  The  exceptions  to  the  charge  do  not  require 
examination.  The  defendant's  counsel  insists  that  in  law  there  was 
no  subletting  of  the  premises,  for  the  reason  that  the  letting  being 
for  the  whole  residue  of  the  lease  created  by  Bronners'  lease,  it  was 
in  law  an  assignment  of  the  lease ;  an  assignment  is  not  a  forfeiture 
of  the  lease.  The  lease  to  Brown  was  for  two  years  and  seYen 
months  from  the  Ist  of  September,  1867,  which  term  ended  on  the 
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l8t  of  Aprily  1870.  If  he  desired  an  extension  of  the  lease  for  four 
years  longer,  he  was  required  to  give  two  months'  notice.  Until  that 
notice  was  given  the  letting  was  not  equivalent  to  an  assignment  of 
the  Bronners'  lease.  The  service  of  the  notice  did  ipso  facto  extend 
the  term  for  four  years,  or  the  whble  remainder  of  the  term  created 
by  the  lease  to  the  Bronners.  This  was  equivalent  to  the  assign- 
ment of  the  lease,  and  did  not  operate  as  a  forfeiture  of  it.  But 
this  question  was  not  raised  on  the  trial,  the  judge  gave  no  instruc- 
tion to  the  jury  upon  it,  nor  did  he  make  any  ruling  in  reference 
to  it.  It  is  too  late  to  raise  it  upon  the  appeal.  For  these  rcHSons, 
the  judgment  must  be  affirmed. 


STAif  DISH,  appellant,  v.  Pabmely  ri  dL 
Utury — renewjU  of  usuricw  note. 

A  note  was  given  in  renewal  of  a  nBoiionB  note,  but  was  not  signed  hj  the 
borrower  on  the  original  note.  ffM,  that  the  only  oonaideration  for  the 
new  note  was  to  extend  the  time  of  payment  of  the  nsurioas  note,  and  it 
was  a  mere  substitute  for  and  equaUy  usurious  with  it. 

Appeal  from  a  judgment  for  defendants  on  verdict  at  the  Ontario 
circuit,  and  from  an  order  denying  a  new  trial  in  the  minutes. 

Morse  £  Wells,  for  appellant,  cited  Scott  y.  Lewis,  2  Gonn.  132; 
Church  V.  Tomlinson,  in  note  to  preceding  case;  Botsford  v.  Sanford, 
2  Oonn.  276 ;  Wales  v.  Webb,  5  id.  154 ;  Bearce  v.  Barstow,  9  Mass.  45 ; 
Hazard  v.  Smith,  21  Vt  123;  Billington  v.  Wagoner,  33  N.  Y.  31; 
Boardman  v.  Roe,  13  Mass.  104;  Outhbert  v.  Haley,  8  Term  R  390; 
Oook  y.  Dyer,  3  Ala.  643 ;  Post  v.  Bank  of  Utica,  9  Hill,  406 ;  Tyler 
on  Usury,  403;  Woodruff  v.  Hurson,  32  Barb.  557;  Storer  v.  Cos, 

2  Bosw.  661 ;  Jones  y.  Berryhill,  25  Iowa,  289 ;  Stevens  v.  Davis, 

3  Meto.  211;  Horton  v.  Moot,  60  Barb.  29;  Pomeroy  v.  Ainsworth, 
22  id.  118;  Sumner  v.  People,  29  N.  Y.  337;  Cutter  y.  Howe,  8 
Mass.  257;  Spain  v.  Hamilton,  1  Wall.  604;  Oah  v.  Orannis,  9  Ind. 
140 ;  Long  v.  Storie,  10  Eng.  Law  &  Eq.  182 ;  Edw.  on  Bills,  356 ; 
Valentine  v.  Conner,  40  N.  Y.  249 ;  Cutler  v.  Wright,  22  id.  472 ; 
Condit Y.Baldwin, 21  ii. 219;  HoveyY.Shumway,l'Root,7l;  Smith 
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T.  Beachy  3  Day,  268 ;  Otto  v.  Durege,  14  Wis,  571 ;  Hayward  v.  Le 
Barofij  4  Fla.  404 ;  Mitchell  y.  Preston,  5  Day,  105 ;  Stevens  t.  Davis, 
3  Mete  211 ;  Thurston  v.  Cornell,  38  N.  Y.  281 ;  Superintendent  of 
the  poor  of  Cortland  county  y.  Superintendent  of  the  poor  of  Rerki^ 
mer  county,  44  id.  22. 

JET.  0.  Ghesehro,  for  respondent 

Talcott,  J.  The  eyidence  tended  quite  clearly  to  show  that 
the  plaintiff,  for  the  purpose  of  evading  the  usury  law,  placed  in  the 
hands  of  his  attorney  the  amount  of  the  first  note  under  an 
arrangement  that,  although  the  amount  of  the  note  was  in  form  to 
be  placed  in  the  hands  of  Thurber,  the  borrower,  yet  he  was  imme- 
diately to  return  t25  under  pretense  of  a  gift,  but  this  was  in 
reality  to  be  a  compensation  over  and  above  legal  interest  for  the 
loan  of  the  money  on  the  note ;  and  it  is  agreed  by  all  the  witnesses 
that  such  was  in  fact  the  transaction.  This  shallow  device,  of 
course,  did  not  relieve  the  transaction  from  the  imputation  of  usury. 
It  is  perfectly  clear  that  the  note  in  suit  was  given  as  a  substitute 
for  the  original  and  usurious  note,  and  as  between  the  plaintiff  and 
defendants,  had  no  other  consideration.  Sheldon  was  one  of  the 
sureties  on  the  first  note,  and  after  it  had  been  due  for  some  time, 
the  plaintiff  applied  to  him  on  the  subject,  offering  to  extend  the 
time  of  payment  if  he  had  a  new  indorser,  and  thereupon,  and  for 
the  sole  purpose  of  extending  the  time  of  payment,  Sheldon  pro- 
cured Allen  and  Brown,  the  two  new  parties,  to  sign  the  note  in 
Boity  which  was  delivered  to  the  plaintiff,  who,  thereupon,  delivered 
up  to  Sheldon  the  old  note.  That  the  name  of  Thurber,  the  origi- 
nal borrower,  was  not  signed  to  the  new  note,  is  of  no  consequence* 
The  only  consideration  for  the  new  note  was  to  extend  the  time  of 
payment  of  the  usurious  note,  and  it  was  a  mere  substitute  for,  and 
equally  usurious  with,  the  first  There  is  some  evidence  tending 
obscurely  to  show  that  Sheldon,  who  had  signed  the  first  note  as 
soiety  for  Thurber,  and  who  had  procured  the  note  in  suit  to  be 
signed  and  substituted  for  the  first,  received  some  property  from 
Thurber  upon  the  idea  or  claim  that  he,  Sheldon,  had  taken  up  the 
first  note.  If  this  be  so  the  plaintiff  would,  probably,  be  able  to 
maintain  a  claim  in  equity  to  such  property.  However  that  may 
be  the  transaction  did  not  give  validity  to  the  note  in  suit,  as 
against  the  other  defendants;  and  even  if  it  could  be  held  to  estop 
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Sheldon  in  an  action  on  the  new  note,  the  question  does  not  arise 
here  as  this  defense  is  in  behalf  of  his  co-sureties  only.  The  ques- 
tion to  plaintiff,  ^'' with  what  intention''  he  gaye  the  money  to  Her- 
ron,  the  attorney,  was  of  no  importance,  and  whether  it  was  admis- 
sible or  not  as  an  abstract  proposition,  its  rejection  could  not  have 
injured  the  plaintiff.  He  had  already  testified  fully  as  to  that 
intention,  namely,  that  it  was  given  to  Herron  that  he  might  hand 
it  over  to  Th'urber. 

The  charge  of  the  judge  at  the  circuit  contained  a  correct  state- 
ment of  the  legal  principles  applicable  to  the  case,  and  was  as  fav- 
orable to  the  plaintiff  as  the  law  requires.  Nor  was  there  any  error 
in  declining  to  charge  in  the  language  proposed  by  the  plaintiff's 
counsel. 

Judgment  and  order  denying  new  trial  affirmed. 


ToBET  T.  Black,  appellant. 

Watie  —  fip(m  lands  of  infant — license  and  release  by  guardian. 

The  defendant  cut  and  carried  away  timber  from  the  lands  of  plaintiff,  who 
was  then  a  minor.  In  an  action  against  him  for  waste,  defendant  set  up  a 
parol  license  from  the  gaardian  of  plaintiff  for  his  acts,  and  also  a  release 
from  all  claim  for  damages  by  such  gaardian.  The  release  was  without 
consideration.  The  defendant  offered  evidence  of  the  license,  and  also 
offered  the  release,  but  was  not  permitted  to  introduce  either. 

Held,  that  defendant  was  liable  for  the  waste ;  held,  also,  that  the  evidence  of 
license  was  properly  rejected,  the  guardian  having  no  authority  to  give  i1^ 
and  that  the  release  was  properly  rejected,  being  without  consideration. 

In  1851,  the  father  of  the  plaintiff  died  intestate,  leaving  a  large 
real  and  personal  estate.  He  left  surviving  him  a  widow  and  the 
plaintiff  who  was  his  only  heir.  The  plaintiff  came  of  age  in  April, 
1871.  The  defendant  was  the  grandfather  of  the  plaintiff,  and  he 
took  out  letters  of  administration  on  the  estate  of  plaintiff's  father. 
The  grandfather  after  taking  out  letters  of  administration  cut  and 
carried  away  a  large  quantity  of  timber  growing  on  the  land  that 
descended  to  the  plaintiff. 

The  plaintiff,  on  attaining  his  majority,  brought  this  action  to 
recover  damages  for  such  unlawful  cutting  and  carrying  away. 
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The  defenBe  set  np  in  the  anawer  is,  that  the  timber  was  cut  with 
the  consent  and  approTal  of  plaintiff's  mother,  who  was  his  guar- 
dian and  entitled  to  dower  in  said  premises,  and  that  he^  afterward 
settled  with  her  for  the  said  timber  and  was  released  by  her  from  all 
claim  therefor ;  and  that  since  the  plaintiff  came  of  age  he  ratified 
such  settlement. 

On  the  trial  the  defendant  offered  to  prove  that  the  timber  was 
cut  with  the  assent  of  the  guardian.  The  eyidence  was  objected  to 
and  the  objection  was  sustained,  and  defendant's  counsel  excepted. 

Eyidence  was  given  by  the  defendant,  that  the  plaintiff,  since  he 
came  of  age,  repeatedly  said  that  his  matters  with  his  grandfather 
were  all  settled,  except  about  a  mortgage  which  he  had  given  on  the 
plaintiff's  land  by  the  authority  of  the  county  court.  On  other 
occasions  he  said  there  had  been  a  settlement  before  the  surrogate 
and  every  thing  settled.  He  had  nothing  against  his  grandfather,  if 
that  mortgage  was  paid. 

The  defendant  offered  in  evidence  the  paper  called  the  release  by 
plaintiff's  mother  to  the  defendant,  in  which  it  is  recited  that  they 
had  settled  all  matters  pertaining  to  the  estate  of  the  plaintiff,  and 
for  all  moneys  raised  by  the  defendant  upon  mortgage,  by  authority 
of  the  Onondaga  county  court,  and  for  all  other  claims  that  plaintiff 
has,  or  may  have,  against  said  defendant,  arising  or  growing  out  of 
the  estate  of  the  father  of  the  plaintiff,  and  each  party  released  the 
other  from  all  such  claims. 

This  evidence  was  objected  to  by  plaintiff's  counsel  and  the  objec- 
tion sustained,  and  the  evidence  rejected  and  defendant's  counsel 
excepted. 

The  question  of  damages  was  submitted  to  the  jury  and  they 
found  $650,  for  which  sum,  with  costs,  judgment  was  entered  and 
defendant  appeals. 

Oeo.  N.  Kennedy,  for  appellant,  cited  IRS.  718,  §§  5-7 ;  Beecher 
V.  CV-otwtf,  19  Wend.  306-308 ;  Sylvester  v.  Ralston,  31  Barb.  286 ; 
Byrne  v.  Van  ffoesen,  5  Johns.  66 ;  Holmes  v.  Seely,  17  Wend.  75  ; 
l%e  Xenia  Branch  Bank  v.  Lee,  2  Bosw.  694;  Cramer  v.  Benton,  60 
Barb.  216. 

Hiscock,  Doheny  &  Oifford,  for  respondent,  cited  Patterson  v. 
Biehards,  22  Barb.  146 ;  Drake  v.  Cockroft,  10  How.  377 ;  Schnad- 
erheck  v.  Warth,  8  Abb.  37 ;  Bdgerton  v,  Fage,  20  N.  Y.  281 ;  Cham- 
bers V.  Lewis,  10  Abb.  206 ;  2  R  S.  153  (Edm.  ed.  159),  §  20 ;  Hussard 
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V.  Rotoe  et  aly  11  Barb.  22;  Copley  v.  O^Neil,  1  Lans.  214;  Wilcox, 
adm.y  et  al  y.  Smith,  26  Barb.  316 ;  Will,  on  Ex.,  ch.  6,  p.  449 ;  Hatch 
V.  -Br6M;«^<3r,  53  Barb.  279 ;  Clapp  v.  Meserole  et  al,  38  id.  661,  664; 
Clark,  receiver,  etc.,  v.  Brockway,  3  Keyes,  13 ;  Bishop  v.  Church  et 
oL,  3  Atk.  Ch.  691 ;  Rogers  v.  Rogers,  3  Wend.  503 ;  Dudley  v. 
Oriswold,  2  Bradfl  24;  Williams  y.  Purdy,  6  Paige,  166,  and  Clark 
V.  Clark,  8  id.  152. 

MuLLm,  P.  J.  Cutting  and  carrying  away  timber  by  a  guardian 
from  his  ward's  land  is  waste,'  unless  it  is  required  for  the  erection 
or  repair  of  fences,  or  buildings,  or  good  husbandry  requires  its 
removal,  either  because  the  land  on  which  it  stands  is  required  for 
cultivation,  or  to  prevent  loss  by  decay  or  other  cause  beyond  the 
control  of  the  guardian.    McPherson  on  Infancy,  299,  300,  303. 

The  guardian  in  this  case  did  not  remove  the  timber,  but  per- 
mitted defendant  to  do  it.  Unless  she  had  authority  to  cut  the 
timber  herself  she  could  not  authorize  another  to  do  it. 

In  Bacon's  Abridgement,  title  '^  Waste,"  442,  it  is  said  that  no 
action  of  waste  lies  against  a  guardian  in  socage,  but  an  account 
or  trespass.    Several  authorities  are  cited  to  the  contrary. 

The  Sevised  Statutes  (621,  §  1,  5th  ed.)  provides  that  if  any 
guardian,  etc.,  shall  commit  waste  during  their  several  estates  of 
the  houses,  gardens,  orchards,  lands,  or  woods,  or  other  thing  be- 
longing to  the  tenement  so  held  without  a  special  or  lawful  author- 
ity so  to  do,  he  shall  be  liable  to  an  action  of  waste. 

And  by  3  R  S.  (5th  ed.)  624,  §  1,  an  action  of  trespass  lies 
against  any  person  who,  without  leave,  cuts  and  carries  away  timber 
from  the  land  of  another  with  treble  damages. 

Besides  these  remedies  the  ward  may  call  on  the  guardian  to 
account  in  equity  for  the  timber  taken. 

When  waste  is  committed  by  a  stranger  while  the  guardian  is  in 
possession  of  the  ward's  land,  the  guardian  is  not  liable  for  such 
waste.    Bacon's  Abr.,  title  **  Waste,"  447. 

If  the  guardian  is  not  liable  for  the  waste  committed  by  the 
defendant,  she  would  not  be  liable  in  trespass,  as  mere  consent  that 
the  defendant  might  commit  the  trespass  would  not  make  her  a 
trespasser.  Had  the  timber  been  cut  by  her  order,  or  at  her  re- 
quest, so  that  the  wrong-doer  was  acting  as  her  agent,  or  in  con- 
junction with  her  in  doing  thB  unlawful  act,  the  guardian  would 
be  liable.    1  Chit  PI.  208. 
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If  the  gaardian  is  not  liable  for  the  injury  done  in  cntting  the 
timber,  the  defendant  must  be,  nnless  the  license  from  the  guardian 
protects  him,  or  her  release  discharges  him,  as  the  plaintiff  could 
not  sue  during  his  minority,  he  may  sue  on  attaining  his  majority, 
nnless  precluded  by  some  act  of  his  guardian. 

The  offer  to  prove,  by  parol,  a  license  from  the  guardian  to  cut  the' 
timber  was  properly  rejected.    She  had  no  authority  to  give  such  a 
license,  and,  being  by  parol,  it  was  roid  if  given.    McOregor  y. 
Brovmy  10  N.  Y.  114,  and  cases  cited. 

The  release  was  properly  rejected.  It  was  without  consideration, 
nothing  was  paid  by  the  defendant,  and  it  does  not  appear  that 
defendant  had  any  claims  against  the  plaintiff  at  the  time  the 
release  was  executed,  and  which  defendant  pretended  to  release  that 
oonld  furnish  a  consideration  for  the  release  of  the  defendant 

The  general  rule  is  that  a  guardian  can  do  nothing  to  prejudice 
the  rights  of  the  ward.    Jackson  y.  Sears,  10  Johns.  435,  441. 

It  was  incumbent  on  the  defendant  to  prove  the  facts  that  must 
be  established  to  make  the  release  operative  against  the  plaintiff. 

The  declarations  of  the  plaintiff  do  not  show  a  ratifi(|ation  by  him 
of  the  acts  of  his  mother,  they  are  altogether  too  loose  and  unsatis- 
&ctory  to  be  allowed  to  have  such  effect 

The  judgment  must  be  afiQrmed. 


Booth  y.  The  Fabhebs  akd  MECHAiacs'  National  Bakk  ov 

BocHESTEB,  api>ellant 

Practice — mitfoinder  of  cauaes  of  action. 

The  plaintiff  hrought  action  for  damages  arising  from  the  satisfaction  bj  de- 
fendant of  a  judgment  that  had  heen  previously  sold  and  assigned  to  plain- 
tiff. The  complaint  contained  two  counts.  The  first  set  forth  the  acts  of  the 
defendant,  and  simply  claimed  that  thereby  the  judgment  was  lost,  and  that 
the  plaintiff  had  suffered  damages  to  the  extent  of  its  face  value ;  the  second 
alleged  that  defendant  was  indebted  to  plaintiff  for  money  had  and  received 
to  the  use  of  defendant. 

EMd,  that  a  demurrer  was  proper,  on  the  gronnd  that  two  causes  of  action,  one 
arising  out  of  injury  to  property  and  the  other  out  of  contract,  were  improp- 
erly joined.  The  first  cause  of  action  was  equivalent  to  eate  under  the  old 
practice. 
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Where  case  and  assumpHt  were  at  common  law  ooncarrent  remedies,  the  form 

•   ot  the  action  that  the  pleaders  elected  was  determined  by  the  insertion  or 

omission  of  the  allegation  that  the  defendant "  undertook  and  promised/' 

The  right  of  selection  remains,  and,  whether  the  action  is  in  tart  or  assumpsit, 

must  be  determined  bj  the  same  criterion. 

Appeal  from  an  order  of  the  special  term,  overruling  the  defend- 
ant's demurrer  to  the  plaintiff's  complaint,  on  the  ground  of  mis- 
joinder of  causes  of  action. 

The  complaint,  in  substance,  sets  forth  for  the  first  cause  of 
action,  that  on  the  29th  of  December,  1860,  the  Farmers  and 
Mechanics'  Bank  of  Rochester  recovered  a  judgment  against sArchi- 
bald  H.  McLean,  Hector  McLean  and  Theodore  S.  Goddard,  im- 
pleaded with  Charles  L.  Flint,  for  t3,503.21,  which  was  docketed  in 
Monroe  county,  and  two  days  thereafter  docketed  in  Livingston 
county.  That  on  the  11th  of  December,  1861,  the  bank,  for  a 
valuable  consideration,  sold  and  assigned  the  judgment  to  the 
plaintiff.  That,  after  the  docketing  of  the  judgment,  one  or  more  of 
the  defendants  were  seized  of  real  estate  situated  in  the  counties 
of  Monroe  and  Livingston,  and  certain  parcels  said  to  belong  to  one 
of  the  defendants  in  such  judgment  were  particularly  described. 
That  on  the  11th  of  April,  1864,  the  bank  discharged  the  judgment. 
That,  by  reason  of  the  discharge  of  the  judgment,  the  defendant 
owning  the  lands  therein  was  enabled  to  and  did  convey  them  to 
bona  fide  purchasers,  and  that,  had  it  not  been  for  the  discharge,  the 
assigned  judgment  would  have  been  a  valid  lien  thereon.  .  The  com- 
plaint further  states  that  the  defendants  McLean  and  Goddard  are 
insolvent  and  the  judgment  not  collectible  from  then,  and  concludes 
the  first  cause  of  action  as  follows :  "  Wherefore  the  plaintiff  says 
that  he  has  lost  the  said  judgment,  which  otherwise  might  and 
could  have  been  collected,  and  has  sustained  damages  to  the  amount 
of  (8,503.21,  with  interest  thereon  from  the  29th  day  of  December, 
1860." 

The  succession  of  the  defendants  in  this  action,  to  the  rights  and 
liabilities  of  the  Farmers  and  Mechanics'  Bank  of  Sochester,  is 
alleged.    The  remainder  of  the  complaint  is  as  follows : 

"  Second.  And  for  a  further  and  separate  cause  of  action  against  the 
defendant  herein,  the  plaintiff  says  that  the  defendant  is  indebted  to 
him  in  the  sum  of  $3,503.21,  with  interest  thereon  from  December 
29, 1860,  for  money  had  and  received  by  the  defendant  at  or  about 
that  day  to  and  for  the  use  of  the  plaintiff;  yet,  the  said  dei^endant, 
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although  often  requested  so  to  do,  hath  hitherto  neglected  and  re- 
fused to  pay  the  said  sum  unto  the  plaintiff,  or  any  part  thereof. 

**  Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of  $3,503.21,  with  interest  thereon  from  the  29tb 
day  of  December,  1860,  in  gold,  besides  the  costs  of  this  action.*' 

The  ground  of  the  demurrer  was,  "  That  several  causes  of  action 
have  been  improperly  united,"  to  wit : 

"A  cause  of  action  arising  out  of  an  alleged  injury  to  property, 
and  a  cause  of  action  arising  out  of  contract  express  or  implied.*' 

The  defendant  appeals  from  the  order  overruling  the  demurrer. 

Theodore  Bacoii  and  Henry  R.  Selden,  for  appellant. 

The  first  cause  of  action  is  in  tort  for  "  an  injury  to  property," 
and  could  properly  be  joined  with  a  cause  of  action  for  a  conversion 
of  personal  property. 

The  case  of  Cleveland  v.  Barrows,  59  Barb.  364,  decided  in  this 
department  in  February,  3871,  seems  to  be  conclusive  on  this  sub- 
ject See  Sweet  v.  Ingerson,  12  How.  331 ;  Springsteed  v.  Lawson, 
14  Abb.  328 ;  2  Hill,  on  Torts,  ch.  17. 

The  judgment  was  personal  property  (Code,  §  463),  and  the  de- 
struction of  the  record  of  it  by  the  defendant  was  as  clearly  an 
**  injury  to  property  within  subdiv.  3  of  section  167  of  the  Code,  as 
the  destruction  of  a  promissory  note  or  bond  after  sale  of  it  would  be.' 

The  act  of  the  defendant  here  was  much  more  clearly  *'an  injury 
to  property,"  than  was  the  fraud  in  the  case  of  Cleveland  v.  Barrows. 

It  is  not  alleged  that  the  bank  was  paid  any  thing  for  discharging 
the  judgment,  but  the  character  of  this  cause  of  action  would  not  be 
changed  if  it  had  been  alleged  that  the  bank  was  paid  the  full 
amount  of  the  judgment  It  was  the  same  torong  for  the  ianh  to 
discharge  the  judgment  with  paymeyit  as  without.  It  had  no  right 
either  to  receive  payment  or  to  discharge  the  judgment. 

If  the  bank  had  received  the  money  the  plaintiff  could  doubtless 
have  waived  the  tort  and  brought  this  action  for  the  money ;  but 
this  he  has  not  done. 

On  the  contrary,  the  only  ground  of  this  cause  of  action  is  the 
wrongful  act  of  discharging  the  judgment    That  is  clearly  a  tort. 

The  ground  on  which  the  court  below  placed  its  judgment  we 
think  wholly  untenable.  That  ground  was  that  the  gist  of  the 
action  was  ^'a  breach  of  a  contract  on  the  part  of  the  bank,  implied 


ig  FOURTH  DEPARTMENT, 

Booth  ▼.  The  FarmerB  and  Mechanics'  National  Bank  of  Rochester. 

from  their  assigning  the  judgment  to  the  plaintiff  for  a  valuable  con- 
sideration, that  they  would  not  discharge  it  to  his  injury."  We 
suppose  the  seller  of  a  judgment  no  more  enters  into  a  contract  not 
to  destroy  it,  than  the  seller  of  a  horse  into  a  contract  not  to  kill  it ; 
if  the  seller  of  a  horse  should  afterward  wantonly  kill  i^  we  hardly 
think  "assumpsit "  would  lie  in  behalf  of  the  purchaser  to  recover 
its  value.  If  the  seller  of  a  note  were  afterward  to  obtain  and  bum 
it,  or  the  seller  of  a  mortgage  to  obtain  it  and  tear  off  the  seal,  we 
do  not  suppose  that  assumpsit  would  lie  on  account  of  any  supposed 
agreement  not  to  injure  the  thing  sold. 

But  if  there  be  any  such  implied  aj^ement  which  the  party 
injured,  waiving  the  tort,  may  avail  himself  of,  he  must  frame  his 
action  accordingly.  The  act  itself  is  clearly  a  tort  and  nothing  elssf 
and  it  is  only  by  a  fiction  of  law,  if  at  all,  that  it  can  be  regarded 
as  any  thing  else.  The  plaintiff  here  has  seen  fit  to  allege  the  facts 
which  constitute  the  wrong,  and  nothing  more.  He  has  not  claimed 
the  benefit  of  any  contract  if  the  law  could  imply  one. 

It  cannot  be  denied  that,  assuming  that  there  was  an  implied  con- 
tract which  might  have  been  made  the  basis  of  an  action,  there  was 
also  a  tort  which  might  have  been  made  the  ground  of  action  at  the 
plaintiffs  election.  Now  if  he  had  elected  to  proceed  for  the  tort, 
and  not  on  the  fiction  of  a  contract,  we  would  ask  how  he  would 
have  framed  his  complaint  differently  from  what  he  has  done.  If 
this  complaiiit  be  not  in  tort,  it  is  not  possible  to  frame  one  in  tort 
based  on  such  a  transaction. 

II.  The  first  cause  of  action  in  the  complaint  being  in  tort  for 
"an  injury  to  property,"  and  the  second  "on  contract"  (debt  on 
simple  contract),  the  complaint  is  defective  for  the  cause  assigned. 
Code,  §  167 ;  Dewey  v-  Ward,  12  How.  422, 423. 

W.  F,  Cogswell,  for  respondent 

The  demurrer  was  not  well  taken,  and  was  properly  overruled  by 
the  court 

The  Code  (section  167)  was  intended  to  express,  in  general  terms, 
the  common  law  as  to  joinder  of  actions,  and  to  enlarge  rather  than 
restrict  the  right  to  join  the  same. 

The  first  cause  of  action  in  the  complaint  at  common  law  was 
assumpsit,  and  founded  on  the  implied  contract  Kortright  v.  Buf- 
falo Commercial  Bank,  20  Wend.  91 ;  S.  C.  aflSrmed,  22  id.  348 ; 
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Bex  T.  Bank  of  England^  %  Doug.  624;  Gray  v.  TJie  Portland 
Baniy  3  Mass.  364;  Stephens  on  Pleading,  19. 

This  caase  of  action  certainly  does  not  fall  within  the  third  sub- 
diyision  of  the  section,  "injuries  with  or  without  force  to  person 
and  property,  or  either.**  To  sustain  this  demurrer  will  be  to  hold 
that  this  cause  of  action  might  be  united  with  trespass  to  real 
estate  or  personal  property,  or  even  assault  and  battery,  which  is 
absurd;  it  must  fall  under  one  or  the  other  of  these  definitions,  as 
there  is  none  other  in  the  section  under  which  it  can  be  pretended 
that  it  can  be  placed. 

The  case  cited  from  Massachusetts  is  a  direct  authority  for  the 
onion  of  these  two  causes  of  action. 

MirUiiK,  P.  J.  Before  the  introduction  of  the  system  of  pleading 
prescribed  by  the  Code,  the  actions  of  assumpsit  and  on  the  case  were 
ooncurrent  remedies  for  many  injuries  resulting  from  nonfeasance, 
misfeasance,  and  malfeasance  to  personal  property.  1  Ghitty's  PL 
153.  When  assumpsit  was  adopted,  the  pleader  was  bound  to  allege 
that  the  defendant  undertook  and  promised  to  do,  or  not  to  do,  the 
particular  act,  which  was  the  cause  of  the  injury  sustained  by  the 
plaintiff,  or  that  he  undertook  to  do  it  in  a  skillful  and  proper 
manner.  Neyertheless,  the  said  defendant,  not  regarding  his  said 
promise  and  undertaking,  but  contriying  and  intending  to  injure 
the  plaintiff,  did,  or  omitted  to  do  the  act,  the  doing  or  omission  to 
do  which  caused  the  injury.  1  Chitty*s  PI.  136, 136.  The  count  in 
case  is  Bubstantially  the  same  as  that  in  assumpsit,  except  the  alle- 
gations that  the  defendant  promised  and  undertook  to  do,  or  not  to 
do,  the  particular  act  complained  of  is  omitted.  See  1  Chitty's  PI 
320,  etc.  In  the  first  count  of  the  complaint  demurred  to  these 
allegations  are  omitted,  thus  leaying  it  a  count  in  case.  If  the 
pleader  is  right  in  supposing  that  the  law  implied  a  promise  by 
the  bank  not  to  satisfy  the  judgment,  after  it  was  assigned  to  the 
plaintiff,  he  was  bound  to  allege  that  the  bank  undertook,  and 
promised  not  to  satisfy,  etc.,  in  order  to  make  in  a  count  on  con- 
tract The  case  of  Kortright  y.  Buffalo  Commercial  Bank,  20 
Wend.  91,  was  in  assumpsit  to  recover  for  a  breach  of  the  promise 
the  law  implied  against  the  bank,  with  its  stockholders,  that  it 
would  permit  a  transfer  of  its  stock  on  its  books,  in  case  of  a  sale 
thereof.  This  was  a  duty  imposed  by  the  charter  of  the  bank,  and 
when  a  duty  is  imposed  by  law  on  a  corporation  a  promise  to  per- 
VoL.  I.  —7 
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form  it  is  implied.  A  promise  was,  doubtlesS;  alleged  in  the 
declaration  in  that  case,  thus  making  it  a  count  in  ossuinpsiL  The 
codifiers,  while  proposing  to  abolish  the  distinction  between  forms 
of  actions,  found  it  impossible  or  impracticable,  in  many  cases,  to 
effect  their  object,  and  this  case  illustrates  the  failure  in  at  least  one 
class  of  cases.  When  case  and  assumpsit  were,  at  common  law,  con- 
current remedies,  the  form  of  action  that  the  pleader  selected  waa 
determined,  as  I  have  shown,  by  the  insertion  or  omission  from  the 
declaration  of  the  allegation,  that  the  defendant  "  undertook  and 
promised."  This  right  of  selection  remains,  and  whether  the  action 
is  in  tort  or  assumpsit  must  be  determined  by  the  same  criterion. 
If  this  is  not  so,  then  the  right  of  election  is  taken  away.  If  taken 
away,  which  of  the  two  is  left  P  An  action  on  contract  cannot  be 
joined  with  one  in  tort  How  are  we  to  determine  whether  the 
action  is  one  on  contract  or  in  tort,  unless  the  pleader,  by  averment, 
alleges  the  making  of  the  contract,  and  demands  damages  for  a 
breach  in  the  one  case,  or  by  the  omission  of  such  an  averment 
makes  it  an  action  in  tort.  I  know  of  no  more  certain  or  conven- 
ient criterion  by  which  to  determine  the  class  to  which  a  cause  of 
action  belongs  than  the  one  suggested.  If  some  such  rule  is  not 
established  the  question  of  misjoinder  will  arise  in  every  case  in 
which,  at  common  law,  assumpsit  and  case  were  concurrent  reme- 
dies. 

The  order  of  the  special  term  is  reversed  and  an  order  granted, 
sustaining  the  demurrer,  with  leave  to  plaintiff  to  amend  in  twenty 
days  on  payment  of  the  costs  of  the  demurrer  and  of  the  appeal 
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Vendor  and  wndee  — false  representation  by  loendor  —  duty  of  vendee  to  examine 

property. 

Pl&intiff  parchased  a  farm  of  defendant.  Plaintiff  testified  that,  in  the  city  of 
Watertown,  previons  to  the  purchase,  defendant  told  him  there  were  no 
daisies  on  the  farm.  Afterward  he  visited  the  farm  when  he  asked  defend* 
ant  if  there  were  daisies  on  it,  and  was  told  there  were  none.  He  looked 
over  the  farm  but  did  not  examine  to  see  if  there  were  daisies,  but  relied  on 
defendant's  statement  in  making  the  purchase. 
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HM  (TAiiOOTT,  J.,  dissenting),  that,  while  plaintiff  might  have  relied  on  defend- 
ant's statement,  made  in  Watertown,  it  was  his  duty,  while  on  the  farm,  to 
make  a  persona]  examination  as  to  the  existence  of  daisies,  and  if  daisies 
could  have  been  seen  at  that  time,  he  could  not  claim  to  have  been  misled  by 
defendant^  statement. 

The  same  principles  apply  in  cases  of  false  representation  as  in  those  of  war- 
ranty. If  the  property  is  not  present,  the  purchaser  may  rely  on  the  repre- 
Bentation,  but  if  the  property  is  present  and  nothing  is  said  or  done  by  the 
▼endor  to  induce  the  purchaser  not  to  examine  it,  and  the  falsity  of  the  rep- 
resentation is  palpable  to  the  senses,  the  purchaser  cannot  be  permitted  to 
omit  examination  and  justify  his  omission  by 'the  representation. 

Thib  action  is  brought  to  recover  damages  of  the  defendant  for 
false  and  fraudulent  representations  made  by  him,  that  there  were 
no  daisies  or  other  foul  weeds  on  a  farm  owned  by  the  defendant, 
and  which  the  plaintiff  was  negotiating  with  defendant  to  purchase. 

The  plaintiff  was  a  witness  in  his  own  behalf,  and  testified  that  on 
the  25th  of  September,  1870,  he  met  the  defendant  in  the  city  of 
Watertown  and  asked  him  if  he  knew  of  a  farm  for  sale  in  his  neigh- 
borhood. Defendant  replied  he  had  one.  Plaintiff  asked  him  if  it  was 
free  from  foul  weeds,  such  as  daisies,  mustard,  and  all  such,  and  he 
said  it  wa&  Plaintiff  then  said  he  would  go  up  and  see  it.  Plaintiff 
told  him  if  there  were  any  daisies  on  the  farm,  he  did  not  want  it 
Defendant  said  it  was  free  from  daisies  and  all  foul  weeds. 

Plaintiff  further  testified  that  he  relied  on  this  representation. 
Plaintiff  went  to  the  farm  on  two  or  three  occasions  subsequent  to  this 
interview,  £^nd  before  completing  the  trade,  went  over  parts  of  it  where 
daisies  were  growing,  but  did  not  see  them,  nor  think  of  them.  He 
did  not  then  know  daisies  unless  they  were  in  flower,  and  although 
he  had  them  in  his  mind  while  on  the  farm,  did  not  see  them.  Evi- 
dence was  given  tending  to  prove  that  at  the  time  plaintiff  examined 
the  premises,  daisies  could  not  be  seen,  because  the  season  was  a  dry 
one,  and  cattle  in  such  seasons  eat  the  daisies. 

On  these  occasions,  when  he  visited  the  farm  for  the  purpose  of 
examining  it,  he  put  the  same  questions  to  defendant  as  to  the  weeds, 
and  especially  daisies  being  on  the  farm,  and  received  each  time 
substantially  the  same  answers. 

The  witness  was  asked  the  following  questions,  and  gave  the  fol- 
])wing  answers  thereto,  viz.: 

"Q.  When  you  was  on  the  farm  two  or  three  days  after,  you  had 
not  relied  upon  his  word  up  to  that  time  had  you  ? "  "A.  I  had 
not  really." 
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"  Q.  When  did  you  commence  to  rely  upon  his  word?  "  "A.  I  had 
not  at  all  till  after  that." 

"Q,  You  never  had  much  reliance  upon  it,  had  you?*'  "A.  No, 
I  had  not  much ;  yes,  I  had — before  that  we  had  the  talk  here  and 
up  there." 

"Q.  Tell  the  jury  why  you  deemed  it  necessary  to  have  him  mako 
the  representation  again?"  "A.  Because  I  wanted  to  make  it 
certain."  ' 

"Q.  Were  you  not  certain  already?"  "A.  I  wanted  it  strong 
enough,  so  as  to  have  it  all  right." 

Another  witness  was  called,  who  corroborated  the  evidence  of  the 
plaintiff  as  to  the  representations  made  in  the  city,  and  another 
who  corroborated  him  as  to  the  representations  made  at  the  farm. 

Evidence  was  given  tending  to  prove  that  there  were  daisies  on 
the  farm  at  the  time  of  the  trade,  and  that  th^y  diminished  the 
value  of  it. 

On  the  other  side,  the  defendant  was  examined  as  a  witness  in  his 
own  behalf,  and  denied  ever  having  made  the  representations  testi- 
fied to  by  the  plaintiff  and  his  witnesses;  that  there  were  daisies  on 
the  farm,  and  they  could  be  seen  by  any  one  passing  over  the  farm. 
Witnesses  were  called  who  testified  that  they  were  present  on  the 
occasions  when  plaintiff  was  at  the  farm,  and  when  he  stated  the 
false  representations  were  repeated,  and  they  did  not  hear  any  such 
representations  made.  Evidence  was  given  tending  to  impeach  the 
character  of  one  of  plaintiff's  witnesses,  who  testified  to  hearing 
the  representations  made  in  Watertown,  and  evidence  was  given  in 
support  of  his  reputation. 

Evidence  was  also  given  tending  to  show  that  the  daisies  on  the 
farm  were  plainly  visible  when  plaintiff  went  to  examine  it,  and 
upon  the  amount  of  damages. 

The  judge,  in  his  charge  to  the  jury,  told  them  that  the  first 
question  for  them  to  examine  was,  whether  the  representations 
charged  in  the  complaint  were  made  as  sworn  to  by  the  plaintiff 
and  his  witnesses.  If  they  found  them  to  be  made,  they  were  to 
inquire  whether  they  were  false.  If  found  to  be  false,  the  next  ques- 
tion for  them  would  be,  whether  they  were  calculated  to  impose 
upon  a  prudent  and  careful  man.  If  the  defendant  spoke  in  regard 
to  the  condition  of  the  farm,  he  was  bound  to  speak  the  truth;  and 
if  by  these  representations,  that  there  were  no  daisies  on  the  farm, 
he  misled  the  plaintiff — induced  him  to  omit  to  examine  the  fann 
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as  he  otherwise  would  have  done — he,  plaintiff,  was  not  bound  to 
exercise  that  degree  of  diligence  which  he  might  have  been  bound 
to  exercise  if  nothing  had  been  said  on  the  subject. 

The  jury  were  also  told  that  the  representations,  if  made  and 
false,  and  the  plaintiff  was  misled  by  them,  and  was  induced  bj 
tiiem  to  enter  into  the  contract  for  the  purchase  of  the  farm,  were 
materiaL 

They  were  further  instructed  to  inquire,  whether  the  plaintiff 
relied  upon  these  representations. 

The  defendant's  counsel  excepted  to  the  part  of  the  charge  in 
which  the  jury  was  told  that,  if  the  plaintiff  was  misled,  he  was  not 
bound  to  exercise  that  degree  of  diligence  that  would  otherwise  have 
been  required  of  him,  and  he  excepted  to  all  that  was  said  in  the 
charge  about  putting  plaintiff  off  his  guard,  as  having  no  predicate 
in  the  evidence. 

The  court  told  the  counsel  that,  if  he  claimed  the  representations 
were  not  material,  he  would  submit  that  question  to  the  jury. 

The  counsel  excepted  to  the  remark  of  the  judge,  that  it  would 
be  probable  that  the  plaintiff  would  rely  upon  the  representations. 

To  this  the  court  replied,  that  he  would  qualify  the  remark  by 
saying  it  was  question  for  the  jury,  whether  a  man,  under  the  cir- 
cumstances in  which  the  plaintiff  stood,  would  not  rely  upon  the 
representations  of  the  defendant. 

The  defendant's  counsel  requested  the  court  to  charge,  that  if  the 
plaintiff  had  the  means  of  ascertaining  the  true  condition  of  this 
&nn  with  respect  to  daisies  and  neglected  to  inform  himself,  this 
actioiL  could  not  be  maintained. 

The  court  said  that  he  would  charge  that,  subject  to  the  qualifica- 
tions already  made  on  that  subject — that  is,  he  must  use  such  care 
and  prudence  as  an  ordinary,  careful,  prudent  man  would  exercise, 
and  in  that  regard  the  vendor  must  say  or  do  nothing  to  mislead- 
him. 

To  this  qualification  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  for  $200,  for  which  sum,  with  costs, 
judgment  was  entered. 

Defendant's  counsel  moved  for  a  new  trial,  and  the  motion  was 
denied. 

2>.  O'Brien,  for  appellant,  cited  2  Pars,  on  Cent.  (4th  ed.)  271, 
note  y;  2  Kent's  Com.  (10th  ed.)  673 ;  Starr  v.  Bennett,  5  Hill,  303; 
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Van  Epps  v.  Harrison,  id.  63;  Tollman  v.  Green,  3  Sandf.  437; 
Smith  V.  Couniryma7i,  30  N.  Y.  655;  ScoU  v.  People,  62  Barb.  84; 
(7torA;  V.  Baird,  7  id.  64;  ]FAt^e  v.  Seaver,  25  id.  235 ;  Davis  Y.Sims, 
Hill  &  Denio,  234;  Howell  v.  Biddlecom,  62  Barb.  131;  Breese  v. 
United  States  Telegraph  Co.,  48  N.  Y.  132 ;  /Safem  /nt?wr  Rubber  Co* 
V.  Adam^,  23  Pick.  256 ;  Mooney  v.  Miller,  102  Mass.  220 ;  Brown  v. 
Ow^Z^,  11  Cush.  348;  2  Allen,  212;  8  id.  334;  2  Leigh's  JVm  Prius, 
1079;  Slaughter  v.  Grierser,  13  Wall.  383;  5  Hill,  69;  1  Stark.  76; 
30  N.  Y.  682. 

Wynn  &  Porter,  for  respondent. 

I.  The  action  being  for  fraudulent  statements  in  regard  to  the 
condition  of  the  farm  as  to  daisies  can  be  maintained,  notwith- 
standing the  agreement  first  entered  into,  and  the  deed  given  are 
both  silent  as  to  such  representations,  the  complaint  alleging  as  the 
gravamen  of  the  action,  fraud  on  the  part  of  defendant  by  which 
plaintiff  was  induced  to  enter  into  the  contract.  The  defendant  on 
the  trial  made  no  question  in  regard  to  this,  and  probably  will  not 
in  this  court.  The  case  of  Koop  and  Grcepel  v.  Handy  et  al.,  41 
Barb.  454,  is  sufficient  authority  on  this  point. 

III.  As  a  reason  why  the  defendant  should  be  permitted  to  do 
this  wrong  —  tell  the  falsehood  he  did  tell  plaintiff,  and  go  free  — 
it  is  claimed  in  his  behalf  by  his  counsel  that  plaintiff  could  have 
discovered  the  daisies  if  he  had  only  looked  for  them.  The  defend- 
ant cannot  be  relieved  from  his  fraud  by  any  such  excuse,  and  upon 
the  facts  as  well  as  the  law  applicable  to  his  case.  The  judgment 
must  be  affirmed.    Haight  v.  Hayt,  19  N.  Y.  464. 

Judge  Gbover,  at  page  468,  says :  "  A  party  making  fraudulent 
representations  upon  a  sale  of  property  by  him,  cannot  defend  him- 
self as  a  matter  of  law,  upon  the  ground  that  a  bystander  stated 
the  real  facts.  The  purchaser  may  rely  upon  the  statements  of  the 
vendor,  and  whether  he  does  so  rely,  and  is  thereby  induced  to  pur- 
chase, is  a  question  for  the  jury.*'  Clarh  &  Hoyt  v.  Rankin,  46 
Barb.  570 ;  Mmd,  adm'x,  v.  Bunn,  32  K  Y.  275,  280 ;  Smith  v. 
Countryman,  30  id.  655. 

Y.  As  a  further  reason  for  an  affirmance  of  the  judgment,  we 
give  the  opinion  of  Judge  Hardik,  given  by  him  on  his  denial  of 
the  motion  for  a  new  trial  as  follows  (in  part) :  "  The  defendant's 
counsel  puts  his  motion  upon  the  ground,  that  when  a  vendee  of 
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land  has  in  his  power  all  the  means  necessary  to  acquire  knowledge 
of  a  farm,  if  he  does  not  avail  himself  of  them,  the  vendor  is  not 
liable  for  fraudulent  misrepresentations/^ 

The  Brst  case  cited  by  him  is  found  in  Lalor's  supplement  to 
Hill  &  Denio,  page  234,  and  is  the  case  of  Davis  v.  Sims  £  Bates. 

Justice  Nelsok  delivered  the  opinion  of  that  court,  and  says : 
**The  evidence  shows  nothing  beyond  the  expression  of  an  opinion 
on  the  part  of  the  defendants  in  respect  to  the  character  and  quality 
of  the  farm  in  question,^'  and  he  then  comments  upon  the  facts 
and  adds :  **  No  man  of  ordinary  intelligence  could  or  would  regard 
this  as  the  assertion  of  a  fact  which  should  influence  him  in  the 
purchafie — it  did  not  imply  knowledge/'  He  then  proceeds  to  liken 
it  to  the  case  of  a  mere  expression  of  a  value  of  a  term^  and  reaches 
the  conclusion  that  the  fstcts  of  the  case  did  not.  establish  a  fraudu- 
lent statement  of  a  fact,  and  for  that  reason  a  cause  of  action  had 
not  been  shown.  "  To  the  extent  of  the  doctrine  there  decided, 
there  is  no  case  that  has  qualified  or  changed  the  rule  which  has 
been  claimed  to  apply  to  this  case/'  ''  The  defendant's  learned 
counsel  next  cites  Glark  v.  Baird,  7  Barb.  64,  and  claims  that  the 
doctrine  of  that  case  is  applicable  here.  That  case  was  tried  a 
second  time  and  resulted  in  a  verdict  for  the  plaintiff,  and  was  then 
considered  in  the  court  of  appeals,  and  is  found  reported  in  5 
Selden,  page  183. 

JoHi^soK,  J.,  in  his  opinion,  at  page  197,  says:  ^^The  material 
injury  is  as  to  the  fraud  and  damage,  and  not  as  to  particular 
species  of  property  as  to  which  it  has  been  perpetrated,"  and  cites 
Whitney  v.  Allaire,  1  N.  Y.  305. 

Oabbikbb,  J.,  in  the  case  of  Whitney  v.  Allaire,  says,  the  rule  in 
regard  to  real  estate  ''harmonizes  with  the  law  in  relation  to  per- 
sonal property  —  requires  fair  dealing  from  the  vendor  in  each  case, 
and  permits  the  vendee  without  a  penalty  upon  his  credulity  to 
trust  to  declarations  of  material  facts  within  the  knowledge  of  the 
other  party — in  a  word  to  treat  with  the  vendor  upon  the  pre- 
sumption that  he  is  an  honest  man/'  The  case  of  Talhnan  v. 
Greene,  3  Sandf.  437,  and  the  case  of  Leonard  v.  Pitney,  0  Wend. 
30,  are  substantially  overruled  by  the  cases  already  quoted,  and 
such  was  the  opinion  of  Allen^,  J.,  in  respect  to  them  in  35  Barb. 
241.  The  law  given  to  the  jury  in  this  case  is  substantially  as  stated 
in  tha  very  able  opinion  of  Justice  Mullin  in  Smith  v.  Country- 
man, 30  N.  Y.  655.    See  32  N.  Y.  275.    The  question,  as  to  whether 
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ihe  yendee  was  actually  deceived,  was  left  to  the  jury  by  the  terms 
of  the  charge,  and  the  qualifications  in  respect  to  caveat  emptor 
giyen  to  the  jury  in  substance  as  it  is  laid  down  in  the  opinion  of 
Mabyijb^^  J.,  in  Clark  y.  Rankin,  46  Barb.  570. 

MuLLiK,  P.  J.  There  is  no  error  in  the  charge.  The  jury  were 
properly  instructed  as  to  the  law  relating  to  fraud  in  the  sale  of 
property. 

The  request  to  charge  presents  the  question,  whether  a  represen* 
tation  made  by  a  vendor  relieves  the  vendee  from  the  exercise  of 
that  care,  and  caution  and  observation  that  he  would  be  bound  to 
exercise  if  no  representation  was  made,  and  it  seems  to  me  that  it 
may.  Reliance  is  and  must  be  placed  in  the  statements  that  men 
make  to  each  other^  and  there  are  occasions  when  they  are  required 
to  speak,  and  to  speak  truthfully,  and,  notwithstanding  the  degen- 
eracy and  depravity  of  the  race,  there  are  those  who  will  put 
reliance  on  another's  word.  And  I  trust  the  time  is  far  distant 
when  the  courts  will  be  compelled  to  assume  that  "aZ?  men  are 
Uars"  and  that  they  must  not  depend  on  any  thing  they  may  say. 

K  reliance  is  placed  on  a  representation  made  during  the  negotia« 
tion  for  the  sale  of  property,  it  necessarily  leads  the  other  party  to 
be  less  careful  than  he  would  be  if  the  representation  had  not  been 
made. 

The  object  in  asking  for  the  statement  of  the  vendor,  as  to  the 
quality  of  property,  is  to  obtain  an  assurance  that  it  is  as  the  pur- 
chaser desires  it  to  be,  and  not  unfrequently  for  the  purpose  of  being 
relieved  from  making  the  examination  which  he  would  otherwise  be 
obliged  to  make. 

And  it  is  for  this  reason  that  the  law  steps  in  and  makes  the 
vendor  liable  to  the  vendee  for  such  damages  as  he  may  sustain 
should  the  statement  turn  out  to  be  false. 

While  it  is  true  that  the  purchaser  may,  by  relying  on  the  repre- 
sentations  of  the  vendor,  be  misled,  and  omit  to  make  that  careful 
examination  of  the  property  that  a  prudent  man  would  and  should 
make,  yet  a  jury  should  require  the  clearest  proof  that  the  purchaser 
was  induced,  by  the  representation,  to  omit  to  examine  the  property. 

It  will  not  do  to  permit  a  vendee  having  the  property  before  him, 
and  defects  in  it  plainly  discernible,  to  close  his  eyes  and  ears  and 
omit  to  use  his  senses,  and  pretend  that  he  relied  on  the  representa- 
tions and  was  thereby  misled. 


JUNE  TEEM,  1873.  57 

-■■'■■■'■'--«  .       - 

Vandewalker  y,  Osmer. 

In  cases  of  warrantj,  an  obvious  defect  is  not  covered  by  the  war- 
ranty, and  it  is  becanse  the  law  requires  the  purchaser  to  examine 
the  property  with  that  degree  of  care  and  skill  that  men  generally 
are  capable  of  exercising  in  respect  to  property  they  are  proposing 
to  purchase. 

The  same  principles  should  apply  in  cases  of  false  representation- 
If  the  property  is  not  present,  the  purchaser  may  rely  on  the  repre- 
sentation ;  but  if  the  property  is  present  and  nothing  is  said  or  done 
by  the  vendor  to  induce  the  purchaser  not  to  examine  it,  and  the 
fiilsity  of  the  representation  is  palpable  to  the  senses,  the  purchaser 
cannot  be  permitted  to  omit  examination  and  justify  his  omission 
by  the  representation. 

nad  the  plaintiff  made  the  purchase  of  the  farm  on  the  represen- 
tation made  in  Watertown,  and  without  going  upon  the  farm,  he 
eould,  with  great  propriety,  say  he  relied  upon  the  representation ;  but 
when  he  went  on  to  the  f&rm  and  had  an  opportunity  to  ascertain 
whether  there  were  daisies  upon  it,  and  did  not  give  the  slightest 
attention  to  them,  he  ought  not  to  be  permitted  to  recover  unless  it 
be  true,  the  daisies  could  not  then  be  discovered  by  reason  of  the 
drouth  or  having  been  eaten  by  the  cattle. 

Had  the  representation  been  that  there  was  a  fine,  large,  brick 
house  upon  it,  but  in  fact  it  was  a  log  hut,  and  before  completing 
the  purchase  the  plaintiff  had  gone  to  the  farm  and  into  the  house, 
would  a  verdict  in  his  favor  for  damages  by  reason  of  the  falsity  of 
the  representation  be  permitted  to  stand  ?  I  do  not  think  that  the 
evidence  in  regard  to  the  difficulty  in  plaintiff's  way  of  ascertaining 
whether  there  were  daisies  on  the  farm  should  be  permitted  to 
excuse  the  plaintiff  from  the  duty  to  examine  in  order  to  discover 
whether  there  were  or  were  not  daisies  upon  it  He  says  he  did  not, 
when  on  the  farm,  attempt  to  ascertain  whether  there  were  daisies 
on  it  because  the  subject  did  not  occur  to  his  mind,  and  yet  he  says, 
that  on  two  occasions  while  at  the  farm  he  inquired  of  defendant  in 
relation  to  them  because  he  ^*  wanted  to  be  certain ;  ^'  '^  he  wanted  it 
Strang  enough  so  as  to  have  it  aU  rights 

The  plaintiff  admits  that  he  could  have  seen  the  daisies  in  the 
plowed  land,  if  he  had  thought  to  look  for  them,  and  such  is  the 
evidence  in  the  case. 

I  cannot  resist  the  conclusion  that  the  verdict  is,  on  this  branch 
of  the  case,  without  evidence  to  support  it»  and  it  should  for  that 
reason  be  set  aside. 
Vol.  I.—  8 
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I  do  not  discoTer  any  error  in  the  charge  of  the  court. 
The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 
Talgott,  J.,  dissents.  So  ordered. 


Olabk  et  a2.,  administrators  of  the  estate  of  Bobert  Olarke,  deceased, 

appellants,  y.  Battorf  et  ah 

Dotoer — rights  of  ioidaw  to  grovoing  crops. 

A  widow  had  set  off  to  her,  as  dower,  lands  on  which  there  was  a  growing^ 
crop.  The  crop  was  inventoried  hy  the  administrators  of  her  husband's 
estate,  among  the  assets  of  the  est-ate,  was  harvested  by  the  adminis- 
trators and  sold.  The  widow  knew  of  the  harvesting  and  sale  of  the  crop, 
and  that  it  was  included  in  the  assets  of  the  estate.  She  made  no  claim  to 
the  proceeds,  and  did  not  object  to  the  disposition  of  them. 

HM,  that  the  widow  was  entitled  to  the  crop  growing  at  the  time  of  her  hus- 
band's death  on  the  land  set  apart  to  her  for  dower.    The  placing  of  the 
crop  in  the  inventory,  and  the  failure  of  the  widow  to  demand  the  avails  of 
it,  did  not  impair  the  right  of  her  representatives  to  do  so,  and  the  adminis 
trators  were  not  bound  to  account  to  the  next  of  kin  for  the  crop. 

Appeal  from  the  decree  of  the  surrogate  of  Livingston  county. 

Bobert  Clark  died  in  September,  1865,  leaving  surviving  him  a 
widow,  since  deceased,  and  the  defendant  his  heir  at  law.  Before 
his  death  he  entered  into  a  contract  with  William  Clark  and  Dwight 
Owen  to  crop  certain  lands  of  which  he  was  owner  on  shares,  each 
party  to  have  half  of  the  products.  Before  the  death  of  said  Clark, 
a  portion  of  the  land  was  seeded,  and  immediately  after  his  death 
the  residue. 

By  an  arrangement  between  the  widow  and  heirs,  eighteen  acres 
of  the  land  sowed  were  conveyed  to  the  widow  for  life  as  her  dower 
in  the  lands  of  her  husband.  The  plaintiff,  with  the  widow,  were 
appointed  administrators,  etc,  of  the  goods,  etc.,  of  Bobert  Clark. 

They  caused  an  inventory  of  the  property  of  the  estate  to  be 
made,  and  included  in  it  the  estimated  value  of  the  crop  growing  on 
the  eighteen  acres,  so  as  aforesaid  set  off  to  the  widow.  The  ad- 
ministrators caused  the  crop  to  .be  harvested  and  paid  for  it  out  of 
the  assets  of  the  estate.    The  wi4ow  knew  of  the  harvesting  and 
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sale  of  the  crop  taken  from  the  eighteen  acres^  and  that  it  vifas  in- 
clnded  in  the  inventory  of  her  hnsband's  estate,  but  she  made  no 
darm  to  the  proceeds  nor  objected  eyen  to  the  disposition  of  them. 
The  plaintiffi  applied  to  the  surrogate  of  Liyingston  county  for  a 
settlement  of  their  accounts  as  administrators,  and  an  accounting 
was  had,  and  in  stating  the  account  the  administrators  were  charged 
with  the  ayails  of  the  crop  taken  from  the  eighteen  acres,  and  they 
were  allowed  their  expenses  incurred  in  harresting  and  disposing 
of  the  same.  To  this  charge  the  plaintiffs  objected,  on  the  ground 
that  the  crop  growing  on  the  eighteen  acres  assigned  to  the  widow 
for  dower  belonged  to  her,  and  not  to  the  estate  of  Bobert  Clark, 
and  they  were  liable  to  account  for  the  proceeds  of  that  part  of  the 
crop  to  her  heirs  or  next  of  kin.  The  surrogate  overruled  the 
plaintiffs'  objection,  and  charged  them  with  the  amount  received 
for  that  part  of  the  crop,  and  from  the  order  so  made  plaintiffs 
appeal 

Oeorge  F.  DanfortAy  for  appellant,  cited  2  Ooke's  Inst.  80,  81 ; 
Parker  y.  Parhery  17  Pick.  236 ;  3  G.  Greene  (Iowa),  635 ;  Kain  v. 
Fiihery  6  N.  Y.  597,  698-;  2  Scrib.  on  Dow.  727 ;  9  Cow.  39 ;  34 
N.T.  347;  42  id.  154;  2  B.  S.  2,  §  57. 

A.  J.  Aibott,  for  respondent,  cited  3  R  S.  (5th  ed.)  69,  §  6,  subd. 
6;  2  R  S.  (6th  ed.)  1 69,  §  6,  subd.  8,  9. 

Mi7LiJ2sr,  P.  J.  It  seems  to  have  been  held  from  the  earliest  timea^ 
at  the  common  law,  that  the  widow  was  entitled  to  crops  growing 
on  the  land  assigned  to  her  for  dower.  2  Coke's  Inst  80 ;  1  GreenL 
Cruise,  194,  §  29. 

In  4  Eenf  s  Com.  66,  it  is  said  as  the  title  to  dower  is  communi- 
cated by  the  husband's  death,  she  is  in  from  the  husband's  death, 
and  like  any  other  tenant  of  the  freehold,  she  takes  upon  a  recovery 
whatever  is  there  annexed  to  the  freehold,  whether  it  be  so  by  folly, 
mutake,  or  otherwise. 

The  supreme  court  of  Massachusetts,  in  Parker  v.  Parker^  17 
Kek.  236,  held  the  widow  entitled  to  improvements  made  by  the 
heir  on  the  land  assigned  to  her  for  her  dower,  after  the  death  of  her 
husband.  Kain  v.  Fishery  6  N.  T.  697 ;  1  Will,  on  Ex.  633-636. 
Including  the  growing  crop  as  part  of  the  assets  of  the  estate  of  the 
intestate  does  not  make  them  such  as  against  the  widow  who,  in 
law,  was  e&ititled  tb  them.    Growing  crops  are  declared  assets  by  the 
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Btatnte,  but  the  declaration  does  not  affect  the  right  of  persons  who 
may  be  lawfully  entitled  to  them,  as  against  ci*editors>  and  next  of  kin. 
The  growing  grain  was  in  the  inventory,  doubtless,  under  the  belief 
that  it  was  assets,  and  the  widow  probably  died  in  that  belie£  Bat 
that  does  not  impair  the  right  of  her  representatives  to  demand  the 
avails  of  it.  She  had  neither  sold  or  released  her  right  to  the  crops, 
and  unless  she  had  done  so  her  title  was  perfect,  and  her  representa- 
tives are  entitled  now  to  demand  the  avails  from  the  appellants. 
The  widow  has  neither  said  nor  done  any  thing  which  estopped  her 
in  her  life-time,  or  her  representatives  since  her  death,  from  demand- 
ing the  avails  of  the  crop.  It  would  be  grossly  unjust  to  compel  the 
appellants  to  account  to  the  next  of  kin  of  Bobert  Clark  for  the 
crop,  and  leave  them  liable  to  be  compelled  to. pay  for  it  a  second 
time  to  the  representatives  of  Mrs.  Clark.  That  part  of  the  decree 
of  the  surrogate  appealed  from  must  be  reversed  with  costs  to  the 
appellants,  to  be  paid  out  of  the  estate,  and  if  enough  is  not  left  in 
appellants'  hands  to  pay  the  same,  then  the  appellants'  costs  to  b^ 

paid  by  the  respondents  in  this  appeal. 

So  ordered. 


B0BIN8OK  v.  KiNNE,  appellant. 

Waste,  action  of —  treUe  damages  —  evidenee. 

The  Code  does  not  abrogate  the  right  to  recover  treble  damages  in  actions  of 
the  character  of  the  former  action  of  toasts.  It  is  not  necessary  for  the  com- 
plaint in  an  action  of  waste  to  contain  a  reference  to  the  statute  or  provision 
for  treble  damages,  to  entitle  the  plaintiff  to  such  damages. 

A  -mtnesB  for  plaintiff  was  asked  "  what  amount  of  permanent  injury  have 
these  premises  sustained  by  neglect t"  He  answered:  "I  should  think 
$2,000/'    ffsld  (following  Van  Duessn  ▼.  Young,  29  N.  Y.  9)  inadmissible. 

A  recovery  for  waste  is  limited  to  the  amount  of  damage  to  the  freehold. 
The  statute  in  regard  to  waste  will,  not  excuse  a  defendant  from  treble  dam- 
ages, because  he  had  good  reason  to  believe  the  land  to  be  his  own. 

Appeal  &om  a  judgment  for  plaintiff  entered  upon  the  report  of 
a  referee.    The  facts  appear  in  the  opinion. 

JS.  0.  Lapham,  for  respondent,  cited  Phill.  on  Ev.  231 ;  Cow.  & 
Hill's  Notes,  167,  585-606 ;   Martin  v.  Simpsotiy  4  McCord,  842 ; 
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Wilcox  T.  Oreen,  23  Barb.  639 ;  Decker  v.  Myers^  31  How.  372 ; 
Armstrong  y.  Srnithy  44  Barb.  120 ;  Van  Deusen  v.  Tou7ig,  29  KT.  Y. 
9,  36 ;  2  E.  S.  836,  §  18 ;  People  v.  Davidson^  4  Barb.  109 ;  2  B.  S. 
338,  §§  1,  2 ;  Storm  y.  ManUy  4  Johns.  Oh.  21 ;  Church  y.  .3rov)nm 
wn,  7  id,  227 ;  Kidd  y.  Dennison,  6  Barb.  9 ;  7  Pick.  152 ;  20  Maaa. 
303;  15.  id.  164;  26  Barb.  409;  WUl.  Eq.  Juris.  371;  McCay  v 
Waiie,  51  Barb.  225 ;  Robimon  y.  Wheels,  25  N.  Y.  262. 

&  J2.  Ten  Byck,  for  respondent. 

Taixx)TT,  J.  This  is  an  action  for  waste  brought  by  the  re- 
mainder-man against  the  grantee  of  the  tenant  in  dower.  Tho 
referee  has  found  the  defendant  guilty  of  seyeral  acts  of  waste 
particularly  specified  in  his  report,  the  damages  resulting  from  each 
being  particularly  specitied.  The  referee  has  trebled  the  amount 
of  the  damages  thus  found,  and  ordered  judgment  for  the  plaintiff 
for  such  treble  damages.  The  important  question  in  this  case  is, 
whether  the  plaintiff  is  entitled  to  recoyer  these  treble  damages. 
The  counsel  for  the  defendant  contends,  that  the  right  to  recoyer 
treble  damages  in  actions  of  this  character  was  abrogated  by  the 
Code.  The  Code,  it  is  true,  abolishes  the  action  of  waste  eo  nornine, 
but  in  the  same  section  proyides,  that  ^^  wrongs  heretofore  remediable 
by  action  of  waste  are  subjects  of  action  as  other  wrongs,  in  which 
action  there  may  be  judgment  for  damages,  forfeiture  of  the  estate 
of  the  party  offending  and  eyiction  from  the  premises.^^  Code, 
§  450.  And  the  next  section  (451)  proyides,  that  ^' the  proyisions  of 
the  Beyised  Statutes  relating  to  the  action  of  waste  shall  apply  to 
an  action  of  waste  brought  under  this  act,  without  regard  to  the 
form  of  the  action  so  far  as  the  same  can  be  so  applied.^'  The 
Revised  Statutes  provide  (2  B.  S.  335,  §  10)  in  reference  to  tho 
action  of  waste:  ''If  the  action  be  brought  by  any  other  than  a 
joint  tenant  or  tenant  in  common,  the  judgment  shall  be  that  the 
plaintiff  recover  the  place  wasted,  and  treble  the  damages  found  by 
the  jury.*'  There  seems  to  be  no  difficulty  in  applying  this  provis- 
ion as  to  damages  to  an  action  under  the  Code,  so  that  it  comes 
within  the  express  language  of  section  451,  above  referred  to.  Tho 
complaint  contains  no  reference  to  the  statute  or  the  provision  for 
treble  damages,  nor  is  this  necessary  in  an  action  of  waste.  It  is 
true  it  has  been  held  in  several  cases  that  in  an  action  for  trespass 
on  lands,  in  order  to  entitle  the  plaintiff  to  treble  damages,  the 
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action  mast  appear  to  be  founded  on  the  statute.  Newcamb  y« 
ButterfiMy  8  Johns.  342 ;  Livingston  v.  Plainer,  1  Cow.  175 ;  Brawn 
Y.  Bristol,  id.  176 ;  Benton  y.  Dale,  id.  160.  But  the  reason  for 
this  necessity  arises  out  of  the  fact,  that,  in  such  cases,  the  defend- 
ant is  excused  from  all  but  single  damages  if  the  trespass  was  casual 
or  iuYoluntary,  or  if  he  had  reason  to  believe  the  land  was  his  own^ 
or  if  the  wood^  trees  or  timber  were  taken  for  the  purpose  of 
making  or  repairing  any  public  road  or  bridge  by  authority  of  a 
commissioner  or  overseer  of  highways.  2  B.  S.  338,  §  2.  At  all 
events,  this  is  the  reason  given  for  the  adoption  of  the  rule  by  the 
cases  referred  to.  In  the  action  for  waste,  there  are  no  such  excep- 
tions to  the  right  to  recover  treble  damages.  And,  in  that  action,  it 
was  held,  that  any  reference  to  the  statute  was  unnecessary.  Carris 
Y.  Ingalls,  12  Wend.  70. 

The  defendant's  counsel  also  claim,  that  witnesses  were  allowed  to 
express  an  opinion  as  to  how  much  the  property  was  permanently 
injured  by  neglect.  This  is  clearly  so;  for  instance,  the  witness 
Dey  was  asked,  "  What  amount  of  real,  permanent  injury  have  these 
premises  sustained  by  neglect? '^  This  was  objected  to  on  the  part 
of  the  defendant  as  incompetent,  and,  also,  that  the  witness  did  not 
appear  to  be  qualified  to  give  an  opinion.  The  objection  was  over- 
ruled,  and  the  witness  answered, "  I  should  think  it  would  be  $2,000." 
That  this  was  clearly  erroneous  has  been  held  by  the  court  of  appeals 
in  a  similar  action.     Van  Deusen  v.  Young,  29  M*.  Y.  9. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  the  referee  disre- 
garded this  and  similar  statements  of  other  witnesses,  and,  therefore, 
that  the  defendant  was  not  injured  by  the  error.  But  this  is  not  at 
all  certain.  It  is  true,  that  the  referee  did  not  find  any  such  amount 
of  damages,  but  that  may  have  been  because  he  held  that,  for  cer- 
tain neglects,  as  specified  by  him,  the  defendant  was  not  liable^ 
because  they  did  not  constitute  waste.  The  referee  held  these  opin- 
ions admissible.  And,  it  is  to  be  presumed,  having  held  them  to  be 
proper  evidence,  they  were  allowed  to  influence  his  mind  to  some 
extent,  unless  the  contrary  most  clearly  appears  affirmatively.  The 
referee  finds,  in  his  report,  that  the  acts  found  by  him  permanently 
damaged  the  dower  lands  to  the  amount  of  the  respective  sums 
found  by  him. 

A  recovery  for  waste  is  limited  to  the  amount  of  damage  to  the 
freehold  or  inheritance-  McCay  v.  Waite,  61  Barb.  225 ;  Harder  v. 
Harder,  26  id.  409;   Van  Deusen  v.  Young,  supra.     The  referee 
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seems  to  haye  used  the  expression  '^ permanently  damaged''  as  the 
eqmyalent  of  damage  to  the  inheritance.  This  may  perhaps  be 
eqniyocaL  At  all  eyents,  it  would  haye  been  quite  proper  to  have 
used  more  precise  language. 

We  do  not  see  that  it  was  at  all  material  to  the  case,  that  the  de* 
fendant  claimed  to  own,  by  another  title,  that  portion  of  the  lands 
on  which  certain  walnut  trees  were  cut,  and  which  cutting  was 
found  to  be  waste.  The  statute  in  regard  to  waste,  as  we  haye  seen, 
does  not  excuse  the  defendant  from  treble  damages  because  he  has 
good  reason  to  belieye  the  land  to  be  his  own.  The  question  was, 
whether  the  locus  in  quo  was  in  point  of  fact  a  part  of  the  dower 
lands,  or  whether  the  defendant  was  estopped  from  denying  that 
they  were  such. 

Although  the  referee  has  eyidently  taken  great  pains,  in  the  final 
disposition  of  this  case,  to  dispose  of  it  correctly,  and  might  possi- 
bly haye  arriyed  at  the  same  conclusion  without  the  objectionable 
eyidence,  we  are,  neyertheless,  constrained  to  order  a  new  trial  on 
account  of  its  erroneous  reception. 

New  trial  ordered,  costs  to  abide  the  eyent.  New  referee  to  be 
tubfititnted. 


SiciTH  y.  Smith,  appellant 

JudgmerUB  paydtie  <n  eoir^ — mdenee — erUriei — admiMon  of  improper 

tetHmany. 

hk  an  action  npon  a  bond  made  in  1859,  the  referee,  bj  his  report  dated  Noyem« 
ber  19,  1870,  ordered  judgment  for  the  amount  fonnd  due  on  the  bond, 
pajrable  in  gold  and  silyer  coin.  Held,  that  although  the  report  was  correct 
at  the  time  of  its  date,  it  is  erroneous  now  under  the  dedaion  of  the  United 
States  supreme  court  (12  Wall.  457),  holding  the  legal  tender  act  as  applied 
to  contracts  made  before  its  passage  constitutional. 

The  dedazations  of  a  party  to  his  attome/  while  in  consultation,  AM  inad, 
mlssible  agidnst  the  partj. 

A  witness  testified  that  he  was  not  connected  with  a  bank  at  the  time  certain 
entries  were  made  in  the  books  of  such  bank.  ffM,  that  his  testimony  to 
pioye  the  entries  was  inadmissible. 

A.  witness  gaye  his  opinion  as  to  the  character  of  an  entry  in  an  exhibit.  It  did 
not  appear  that  he  made  the  exhibit,  or  that  there  was  any  reason  why  his 
opinion  was  admissible.    RM,  that  his  testimony  was  inadmissible. 
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W^here  testimony  is  offered  which  is  objected  to,  bat  admitted  bj  a  referee 
notwithstanding  objection,  the  presumption  is  that  the  referee  has  held  the 
evidence,  not  only  to  be  competent,  but  material,  and  that  it  may  have  had 
an  influence  in  his  finding.  And  it  must  very  clearly  appear  that  it  could 
have  had  no  such  influence,  before  the  court,  in  an  action  at  law,  can  disre- 
gard the  objection  to  it. 

Appeal  from  a  jadgment  for  the  plaintiff  on  the  report  of  a 
referee.    The  facts  appear  in  the  opinion. 

JV.  Vickery  and  Levi  H.  Browfiy  for  appellant,  cited  1  PhilL  Ev. 
359,  ch.  4,  §  1 ;  2  Oow.  &  HilFs  Notes,  926,  et  seq.,  642-644;  Sup. 
Ot  Rule  41;  Cornell  t.  Toddy  2  Denio,  130,  133;  Hathaway  t. 
Payne,  34  N.  Y.  92, 100;  French  t.  Carhart,  1  id.  96, 100 ;  Codding- 
ton  T.  Davis,  1  id.  186;  Aberdean  y.  Blackener,  6  Hill,  324;  Matter 
of  Isaac  Negus,  7  Wend.  499,  504 ;  Chase  v.  Hinman,  4  id.  452, 456 ; 
Trinity  Church  v.  Higgins,  48  N".  Y.  632 ;  Oilbert  v.  Wiman,  1 
Conn.  650 ;  Crippen  v.  Thompson,  6  Barb.  632 ;  Scott  t.  Tyler^  14 
id.  202 ;  Lake  t.  Tyson,  2  Seld.  461 ;  Keteltas  v.  Myers,  19  N.  Y. 
231,  232 ;  Sweet  v.  Barney,  24  Barb.  633,  638 ;  Bogart  v.  Morse,  1 
Comst.  377. 

James  F,  Starhuch,  for  respondent,  cited  Craig  y.  Wells,  1  Kern. 
315;  Cornell  v.  Todd,  2  Denio,  130;  Van  Home  v.  drain,  1 
Paige,  455 ;  Hills  y.  Miller,  3  id.  254;  Rogers  y.  Kneeland,  10  Wend. 
218;  Coddifigton  y.  Davis,  1  Comst.  186;  Man^i  y.  Witbeck,  17  Barb. 
388;  2  Abb.  Dig.  38;  Bruen  y.  Hone,  2  Barb.  586;  Lake  y- 
Tyson,  6  N.  Y.  461 ;  2  E.  D.  Smith,  193 ;  Clark  y.  Davenport,  1  Bosw. 
95;  Wyman  y.  Farnsworth,  3  Barb.  369;  3  Barb.  Ch.  196;  4 
Edm.  Ch.  294. 

Talcott,  J.  This  action  is  brought  upon  a  bond  made  in  July, 
1859.  The  referee,  haying  reported  in  fayor  of  the  plaintiff,  has 
ordered  a  judgment  in  his  fayor  for  the  amount  payable  in  the  gold 
and  silyer  coin  of  the  United  States.  The  report  was  made  in  1870, 
and  according  to  the  then  unreyersed  decision  of  the  supreme  court 
of  the  United  States,  the  proyision  as  to  the  amount  being  payable 
in  coin  was  correct.  Since  that  time,  howeyer,  the  supreme  court 
of  the  United  States  has  oyerruled  its  former  decision,  and  now 
holds  the  act  of  congress  known  as  the  legal  tender  act  to  be  consti- 
tutional as  applicable  to  contracts  made  before,  as  well  as  after  the 
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passage  of  the  act  See  Legal  Tender  Cases^  12  Wall.  457.  And  that 
court  now  reyerses  the  judgments  which,  like  the  one  before  us,  were 
entered  while  the  former  decision  was  in  force  and  made  payable  in 
coin.  Bigbee  v.  Wdllacey  14  Wall.  297.  The  judgment,  therefore,  in 
this  case,  is  clearly  erroneous  in  this  particular.  Were  this  the  only 
error,  it  would  admit  of  a  remedy  by  the  modification  of  the  judg- 
ment in  this  particular,  but  there  seem  to  have  been  errors  commit- 
ted on  the  trial  by  reason  of  which  we  are  compelled  to  order  a  new 
trial.  The  referee,  against  the  objection  of  the  defendant,  allowed  to 
be  giyen  in  evidence  against  him  his  statements  and  declarations  to 
Mr.  Gilbert,  on  an  occasion  when  the  latter  was  consulted  by  the 
defendant  as  his  attorney  and  counsel.  This  testimony  was  inad- 
missible. 

Entries  in  the  books  of  the  Jefferson  county  bank  were  permitted 
to  be  read  in  eridence  gainst  the  defendant's  objection.  Myers 
Thompson,  the  witness  for  the  plaintiff  by  whom  these  entries  were 
produced,  being  asked  to  look  upon  the  books  "  and  say  if  the  bank, 
as  appears  therefrom,  has  held  any  and  what  paper  made  by  David 
Smith  and  indorsed  by  Philander  Smith."  He  stated  that  he  was 
not  then  in  the  bank,  but  could  state  what  the  book  showed,  and  he 
fhen  was  permitted  to  proceed  against  the  objection  and  state  the 
contents  of  the  books.  S.  D.  Hungerford,  a  witness  for  the  plaintiff, 
was  asked,  "  On  exhibit  *  No.  22 '  does  the  entry  D.  Smith,  note,  S. 
D.  H.,  1469.58,  December  11, 1859,  refer  to  the  same  claim  entered 
as  t491.78  before  mentioned  ?"  This  the  defendant  objected  to  as 
incompetent  and  as  calling  for  an  opinion ;  the  objection  was  over- 
mled,  the  defendant  excepted,  and  the  witness  expressed  the  opinion 
''I  should  think  it  did ;  I  have  no  doubt  about  it."  It  does  not,  so 
far  as  we  discover,  appear  that  the  witness  made  the  exhibit  referred 
to,  nor  does  any  reason  appear  to  show  why  his  opinion  on  the  sub- 
ject was  admissible. 

The  case  contains  a  great  amount  of  testimony  concerning  a  great 
variety  of  transactions,  the  bearing  and  effect  of  all  of  which,  while 
doubtless  quite  well  understood  and  appreciated  by  the  referee  and 
counsel  who  heard  the  testimony,  it  is  not  easy  fully  to  comprehend 
from  the  paper  report  of  the  evidence  reported  verbatim  in  the  order 
in  which  it  was  given.  The  transactions  which  were  the  subject  of 
the  evidence  are  so  numerous  and  obscure,  that  it  is  impossible  for 
US  to  see  with  certainty  that  the  evidence  admitted  by  the  referee,  as 
it  appears  to  us  erroneously,  did  not  and  could  not  injuriously  affect 
VoL.L  — 9 
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the  defendant  in  any  particular.  Where  testimony  is  offered  which 
is  objected  to,  bat  admitted  by  the  referee  notwithstanding  the 
objection,  the  presumption  is  that  as  the  referee  has  held  the  evidence 
not  only  to  be  competent,  but  material,  that  it  may  have  had  an 
influence  upon  his  findings.  And  it  must  very  clearly  appear  that 
it  could  have  had  no  such  influence,  before  the  court,  in  an  action  at 
law,  can  disregard  the  objection  to  it.  The  case  has  been  submitted 
without  oral  argument.  The  points  of  the  plaintiff,  counsel  do  not 
undertake  to  justify  the  overruling  of  the  objections  referred  to,  or  to 
explain  how  the  evidence  was  admissible.  This  may  result  from  a 
conviction  in  his  own  mind  that  the  objectionable  evidence  could 
not  have  affected  the  result  We  are  not  able  to  see  that  such  was 
the  case.  It  being  necessary  to  reverse  the  judgment  for  the  errors 
referred  to,  it  is  not  important  that  the  numerous  objections  to  the 
findings  of  the  referee  should  be  examined.  Neither  is  it  necessary 
to  discuss  the  propriety  of  the  order  for  an  extra  allowance  appealed 
from,  as  that  falls  with  the  judgment 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 
New  referee  to  be  appointed. 


Duel  et    aL,  overseers  of   the  poor  of   the  town  of    Sterling, 

appellants,  v.  Lamb. 

Pa/uper — liabilUy  of  relatwe  for  mpport  of 

The  court  of  Bessions  of  Cayuga  oountj,  isaaed  an  order  (under  1  B.  S.  614^ 
§  1,  etc.)  requiring  a  son  to  pay  for  the  support  of  his  father,  a  poor  person. 
The  father  remained  at  the  county  poor-house,  a  time,  for  which  the  son 
paid.  The  son  then,  with  the  consent  of  the  superintendent  of  the  poor, 
took  his  father  to  his  own  house.  The  father  remained  with  the  son  upward 
of  a  year,  and  then,  without  the  son's  knowledge  or  consent,  left  and  went 
to  the  town  of  S.  The  son  was  ready  at  all  times  to  receive  his  father  and 
support  him  at  home.  The  father  did  not  return,  but  was  supported  by  the 
town  of  S.  until  his  death. 

Hddt  that  the  son  was  not  liable  to  the  overseers  'of  the  poor  of  S.  for  the 
support  of  his  father. 

Where  an  order  is  made  requiring  a  relative  of  a  pauper  to  support  him, 
and  fixing  a  sum  to  be  paid  weekly,  the  relative  may  provide  for  the  sup- 
port of  the  pauper  at  such  place,  and  in  such  manner,  as  he  ahaU  deem 
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proper,  provided  the  place  and  manner  are  approved  by  the  overseer,  and  it 
is  not  nniilbe  has  neglected  or  refused  to  do  this,  that  he  is  liable  for  the 
sum  directed  to  be  paid.    CanverM  v.  McArthur,  17  Barb.  410,  followed. 

Appeal  from  a  judgment  m  fayor  of  defendant,  at  the  Cayuga 
circuit,  in  a  case  tried  before  Mr.  Justice  Dwiqht,  without  a  jury. 

The  facts  appear  in  the  opinion. 

• 

RoUin  Tracy,  for  appellants,  cited  1  E.  S.  (Edm.  ed.)  556,  §§  2, 3, 4, 
5,  7 ;  3  id.  333,  subd.  10 ;  3  id.  334,  §  7 ;  1  id.  672,  §  26 ;  id.  667,  § 
6;  Stone  v.  Burgess,  2  Lans.  439  ;  S.  0.,  47  N.  Y.  521;  1  R  S. 
(Edm.  ed.)  566,  §  2,  and  568,  §  13 ;  1  id.  673,  §  29 ;  Walrod  v.  Ben- 
ndty  6  Barb.  146 ;  Oroshie  v.  Leary,  6  Bosw.  313  ;  Bridge  v.  Payson, 
5  Sandf.  210 ;  Paige  v.  Willeft,  38  N.  Y.  28 ;  McDonald  y.  Christie, 
42  Barb.  39 ;  Paige  y.  Fazackerly,  36  id.  392 ;  Embury  y.  Connor,  3 
N.  Y.  511,  522,  523. 

Wood  £  Rathbun,  for  respondents. 

MuLLiN,  P.  J.  This  action  was  brought  to  recover  of  the  defend- 
ant for  the  support  of  Amasa  Lamb,  the  father  of  the  defendant, 
who  was  unable  to  support  himself,  at  the  rate  of  $5  per  week,  that 
the  court  of  sessions  of  Cayuga  county  had  ordered  defendant  to 
pay.  The  defense  is,  that,  after  the  making  of  the  order,  the  super- 
intendent of  the  poor  of  said  county  had  recovered  judgment  against 
said  defendant  for  the  support  of  said  Amasa,  and  that  such  judg- 
ment was  paid  by  defendant ;  that  he  then,  with  the  consent  of  the 
superintendent,  took  said  Amasa  to  his  house,  and  supported  him 
there  for  some  two  years ;  that  Amasa  then  left  and  went  into  the 
town  of  Sterling,  without  defendant's  knowledge  or  consent;  that 
he  (defendant)  gave  the  overseers  of  the  poor,  of  said  town,  $20  to 
return  said  Amasa  to  defendant's  house ;  they  did  not  return  him, 
and  defendant  had  been^iat  all  times,  ready  and  willing  to  receive 
and  support  said  Amasa. 

The  order  requiring  defendant  to  support  his  father  was  made  in 
November,  1866.  At  that  time,  the  expense  of  supporting  the  poor 
in  Cayuga  county  was  a  county  charge.  In  November,  1868,  the 
board  of  supervisors  of  said  county  revived  the  distinction  between 
town  and  county  poor,  and  it  thereafter  devolved  on  the  town  of 
Sterling  to  support  its  own  poor.  In  June,  1871,  the  overseers  of 
the  poor  of  Sterling  and  the  superintendents  of  the  poor  of  said 
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county  united  in  an  application  to  the  court  of  Bessions  of  said 
county,  for  an  order  substituting  said  overseers  in  the  place  and 
stead  of  the  superintendents,  in  the  order  requiring  defendant  to 
support  his  father,  and  an  order  making  the  substitution  was 
granted. 

The  cause  was  tried  at  Cayuga  circuit  before  the  court,  without  a 
jury,  and  the  court  found  the  fagts  above  mentioned,  and  that  the 
town  supported  said  Amasa  from  the  time  he  left  defendant's  until 
his  death ;  that  pay  therefor  was  demanded  of  defendant,  and  he 
refused  to  pay  therefor,  together  with  other  facts  not  material  to  the 
questions  arising  on  this  appeal. 

The  court  decided,  as  matter  of  law,  that  the  defendant  having 
taken  his  father  to  his  own  house  after  the  distinction  between  town 
and  county  poor  was  revived  in  said  county,  and  being  willing  and 
ready,  at  all  times  thereafter,  to  receive  and  support  him,  of  which 
the  overseer  had  notice,  and,  as  the  father  left  defendant's  house 
without  his  fault  or  neglect,  the  defendant  was  not  liable,  and  a 
judgment  of  nonsuit  was  ordered  and  entered,  and  from  it  the 
plaintiff  appeals. 

The  appellant  insists  that  the  judge  should  have  found  cer- 
tain facts,  which  were  alleged  in  the  complaint,  material  to  the 
issue  and  not  denied  by  the  answer,  and,  because  of  such  refusal, 
the  judgment  should  be  reversed.  It  is  true,  the  facts  to  which 
the  counsel  refers  are  alleged  in  the  complaint  and  are  not 
directly  denied  in  the  answer ;  but  the  defendant  sets  up,  as  an 
affirmative  defense,  a  state  of  facts  antagonistic  to  those  alleged  in 
the  complaint  On  the  trial,  the  witness  proved  the  matters  thus 
alleged  without  objection  that  an  opposite  state  of  facts  was  ad- 
mitted because  not  denied  by  the  answer. 

It  is  1.00  late  now  to  insist  that  the  allegations  of  the  complaint 
thus  controverted  by  the  defendant  were  admitted.  We  must  treat 
these  allegations  of  the  complaint  as  denied  by  the  answer. 

The  appellants'  counsel  seems  to  consider  the  order  of  the  sessions 
requiring  defendant  to  support  his  father  as  entitling  the  superin- 
tendents or  overseers  of  the  poor  to  demand  the  allowance  in  money 
during  all  the  time  the  order  remained  in  force.  Such  is  not  the 
effect  of  the  order. 

And  so  long  as  he  is  ready  and  willing  to  support  the  pauper,  in 
a  manner  satisfactory  to  the  overseers,  he  is  not  liable  for  the  money. 
This  precise  point  was  decided  in  Converse  v.  McArihur,  17  Barb, 
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410^  413.  In  the  case  cited  the  order  of  the  sessions  was,  that  the 
defendant  take  his  mother  to  his  own  house  and  there  provide  for, 
maintain  and  support  her,  and  in  default  to  pay  a  weekly  allowance. 
The  appellants'  counsel  relies  upon  this  provision  of  the  order  as 
distinguishing  the  case  from  the  one  before  us,  and  seems  to  be  of 
the  opinion  that  the  case  cited  was  disposed  of  upon  this  provision 
of  the  order  alone.  In  this  he  is  mistaken.  The  court  of  sessions 
has  no  authority  to  prescribe  the  place  or  manner  of  support  What- 
ever power  there  is  over  that  support  is  vested  in  the  overseers  or 
superintendents  of  the  poor ;  the  sessions  can  only  declare  the  duty 
to  support,  and  in  default  to  fix  the  sum  to  be  paid.  So  that  the  • 
provision  of  the  order  does  not  distinguish  the  cases. 

It  is  provided  by  section  7  of  the  act  relating  to  the  support 
of  the  poor,  that,  "  if  any  relative  who  shall  have  been  required  by 
such  order  to  relieve  or  maintain  any  poor  person,  shall  neglect  to 
do  so  in  such  manner  as  shall  be  approved  by  the  overseers  of  the 
poor  of  the  town  where  such  poor  person  may  be,  and  shall  neglect 
to  pay  to  such  overseers,  weekly,  the  sum  prescribed  by  the  court, 
they  may  maintain  an  action,''  etc.,  ^'  and  shall  recover  therein  the 
sum  so  prescribed  by  the  said  court  for  every  week  said  order  shall 
have  been  disobeyed," 

When  an  order  is  made  requiring  9  relative  of  a  person  to  support 
him,  and  fixing  a  sum  to  be  paid  weekly,  the  relative  may  provide 
for  the  support  of  the  pauper,  at  such  place  and  in  such  manner  as 
he  shall  deem  proper,  provided  the  place  and  manner  are  approved 
by  the  overseer,  and  it  is  not  until  he  has  neglected  or  refused  to  do 
this  that  he  is  liable  for  the  sum  directed  to  be  paid. 

The  right  of  the  relative  to  determine  the  place  and  manner  of 
support  is  unrestricted,  except  they  must  be  such  as  the  overseers 
or  the  superintendent  approve. 

The  learned  judge  was  right  in  Holding  that  the  defendant  was 
not  liable  for  the  weekly  allowanoe  while  he  was  ready  and  willing 
to  support  his  father  in  bis  own  house,  and  that  if  the  father  left 
without  any  fault  on  the  part  of  the  defendant,  and  the  defendant 
was  ready  and  willing  to  receive  him  back  and  support  him,  his 
duty,  under  the  order,  was  fully  discharged.  This  point  was  also 
decided  in  Converse  v.  Mc Arthur,  supra.  If  notice  to  the  overseer 
that  defendant's  father  had  left  his  house  without  his  fault,  and  of 
his  (defendant's)  willingness  to  receive  him  back  and  support  him, 
was  necessary  in  order  to  relieve  defendant  from  liability  thereafter 
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for  the  father's  support,  it  is  not  proved.  Notice  to  one  of  the 
superintendents,  after  the  distinction  between  town  and  county  poor 
was  revived,  was  not  notice  to  the  overseer  of  Sterling. 

But  notice  was  not  necessary  after  defendant  had  received  his 
father  into  his  house  in  obedience  to  the  order.  If  the  father  left 
without  his  (defendant's)  default  or  misconduct,  and  he  was  ready 
and  willing  to  receive  and  support  him,  the  overseers  were  obliged 
to  return  him  or  assume  the  burden  of  this  support  Converse  v. 
McArthuTy  supra. 

The  judgment  must  be  affirmed.    So  ordered. 


Campbell  v.  Cothran. 

Sheriff — poundage  on  levy  and  sale. 

Defendant,  an  attorney  at  law,  issued  ezecation  for  $4328.48,  and  costs,  upon 
a  judgment  for  that  amount.  Plaintiff,  the  sheriff  to  whom  the  execution 
was  directed,  levied  upon  property  sufficient  to  satisfy  the  execution  and 
advertised  it  for  sale.  Before  sale  the  judgment  was  reduced  by  the  court 
of  appeals  to  $50  and  costs,  of  which  defendant  notified  plaintiff  and  directed 
him  to  collect  only  the  last  named  amount,  which  was  done. 

Held,  that  defendant,  as  attorney,  was  liable  to  plaintiff  for  poundage. 

Held,  also,  that  plaintiff  was  entitled  to  poundage  only  upon  the  amount  col- 
lected, and  not  upon  the  whole  amount  named  on  the  execution. 

MoTiOK  for  a  new  trial  on  exceptions  ordered  to  be  heard  at  gen- 
eral term  in  the  first  instance.  The  action  was  brought  by  the  plain- 
tiff, as  sheriff  of  Monroe  county,  against  the  defendant,  an  attorney, 
to  recover  poundage  upon  execution  issued  for  $4,328.48,  and  costs, 
upon  a  judgment  for  that  amount  rendered  by  the  superior  court  of 
Buffalo.  The  court  of  appeals  modified  the  judgment  by  reducing 
the  same  to  $50  and  costs,  in  pursuance  of  which  the  defendant 
directed  plaintiff  to  collect  only  the  reduced  amount  and  costs. 
Property  was  levied  upon  and  advertised  for  sale  under  the  original 
execution,  but  was  not  sold,  and  only  the  reduced  amount  was  col- 
lected. The  sheriff  claimed  poundage  on  the  difference  between  the 
original  and  the  modified  execution.  The  judge  at  the  circuit  ruled 
in  favor  of  the  plaintiff's  claim. 
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W.  F.  Cogswell^  for  plaintiff. 

I.  The  sheriff,  haying  leyied  on  property  8a£Scient  to  satisfy  the 
execntions,  is  entitled  to  his  poundage  upon  the  amoont  of  the  ezecu- 
tions  so  issued  to  him,  and  is  not  affected  by  any  arrangement 
between  the  parties,  or  any  action  of  the  court  affecting  the  amount 
to  be  finally  collected  on  executions. 

The  provisions  of  the  Beyised  Statutes  (vol.  2,  645,  marg.  §  38), 
of  the  Beyised  Laws  (yoL  2,  77),  fieyised  Laws  of  1813  (yol.  2,  19), 
and  the  29th  Elizabeth  (ch.  4),  upon  the  subject  of  sheriff  ^s  poundage, 
are  substantially  alike,  and  under  all  four  it  has  been  held,  both  in 
England  and  in  this  State,  that  tlie  sheriff  is  entitled  to  his  pound- 
age immediately  upon  a  leyy  on  property  sufficient  to  satisfy  the 
execution. 

The  language  of  the  Beyised  Statutes  is :  *'  for  serying  an  attach- 
ment for  the  payment  of  money,  or  an  execution  for  the  collection  of 
money   *   *   *   for  collecting  the  sum  of  two  hundred  and  fifty 
dollars  or  less,  two  cents  and  fiye  mills  per  dollar,"  etc.      The 
language  of  the  Bevised  Laws  was :   "  for  serving  an  execution  for 
or  under  two  hundred  and  fifty  dollars,  two  cents  and  four  mills 
per  dollar    ♦    ♦    t   to  be  taken  only  for  the  sum  leyied."    The 
language  of  the  statute  of  Elizabeth  is :   ''  It  shall  not  be  lawful 
for  any  sheriff,  by  reason  of  his  office,  to  take  of  any  person  for 
serying  an  execution  upon  the  body  or  property,  more  or  other  con- 
sideration than  is  allowed  by  the  statute,  that  is  to  say,  twelye  pence 
for  eyery  twenty  shillings  where  the  sum  exceedeth  not  one  hundred 
pounds ;  six  pence  for  eyery  twenty  shillings  oyer  that  he  should  so 
levy,  and  extend  and  deliyer  in  execution,  or  take  the  body  in  execu- 
tion therefor." 

The  statute  of  1871,  Laws  of  1871,  p.  821,  is  precisely  like  the 
Berised  Statutes,  except  as  to  the  amount  it  giyes  the  sheriff  for 
his  fees. 

It  was  held  in  Alchin  y.  Wells,  5  Term  B.  470,  where  Aji,fa.  was 
deHvered  to  a  sheriff,  who  leyied  upon  property  sufficient  to  satisfy 
ihe  same,  and  afterward,  and  before  the  same  was  deliyered  or  sold^ 
the  parties  compromised  the  judgment,  and  he  was  entitled  to  his 
poundage  upon  the  full  amount  of  the  execution. 

It  was  held  in  Hildreth  y.  Ellice,  1  Cai.  192,  where  a  fi.  fa.  was 
deliyered  to  the  sheriff  who  levied  the  same  upon  land,  after  which 
the  parties  settled  the  execution  by  a  compromise,  that  the  sheriff 
was  entitled  to  poundage  on  the  full  amount  of  the  execution. 
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In  this  case  Alchin  v.  WeUs  was  cited  as  authority  upon  the 
construction  of  our  statutes. 

In  Adams  y.  Hopkins,  5  Johns.  252,  where  a  ca.  so.  was  delivered 
to  a  sheriff,  who  arrested  the  defendant  therein,  who  was  afterward 
discharged  under  the  act  for  the  relief  of  imprisoned  debtors,  it  was 
held,  that  the  sheriff  was  entitled  to  recover  of  the  jplaintiff 's  attor- 
ney the  whole  amount  of  the  writ.  The  opinion  of  Chief  Justice 
Thompson  in  this  case  is  instrucfcive  upon  several  points,  and  will 
be  referred  to  again. 

In  the  case  of  8coU  v.  Shaw,  13  Johns.  378,  decided  in  1816, 
under  the  Revised  Laws  of  181^,  the  plaintiff's  attorney  inadvert- 
ently issued  a  ca.  sa.  when  no  fi.fa,  had  been  previously  issued  and 
returned  pursuant  to  the  requirements  of  the  statute.  The  defend- 
ant in  the  ca.  sa.  was  discharged  from  arrest  on  account  of  this 
irregularity.  He  subsequently  confessed  a  new  judgment  for  the 
same  amount  as  the  former  one.  Upon  this  new  judgment  the^. 
fa.  and  ca.  sa.  were  regularly  issued  and  defendant  arrested.  The 
sheriff  claimed  full  poundage  upon  both  writs.  His  claim  to 
caption  and  jail  fees  on  the  first  was  admitted,  but  the  demand  of 
poundage  resisted.  Held  by  the  court,  that  ^e  was  enti^^led  to 
poundage  upon  both  writs. 

In  delivering  the  opinion  Spencer,  J.,  says:  "The  allow- 
ance of  poundage  is  for  the  risk  incurred,  and  that  hsk  is  in 
proportion  to  the  amount  of  the  sum  to  be  levied." 

In  Bolton  v.  Latorence,  9  Wend.  435,  two  executions  on  the  same 
judgment  were  issued,  one  to  the  sheriff  of  New  York,  the  other  to 
the  sheriff  of  Chenango.  The  sheriff  of  the  latter  county  adver- 
tised several  tracts  of  land. 

Before  the  day  of  sale  the  execution  issued  to  the  sheriff  of  N"ew 
York  was  collected.  It  was  held  that  the  sheriff  of  Chenango  was 
entitled  to  his  poundage.  This  case  originated  under  the  Revised 
Statutes,  and  it  was  argued  that  the  change  in  the  verbiage  of  the 
statutes  had  changed  the  law  upon  this  subject.  Mr.  Reynolds, 
arguendo,  says :  "  The  sheriff  of  Chenango,  not  having  collected  any 
part  of  the  judgment,  was  not  entitled  to  poundage,  the  language  of 
the  Revised  Statutes  being,  "  that  for  collecting,  etc.,  he  shall  receive, 
etc.,  referring  to  the  statute,  which  is  different  from  the  former  statute 
which  gave  poundage  for  serving  an  execution,  referring  to  the 
Revised  Laws."    This  position  was  overruled  by  the  court.    Suthbe- 
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jJLSDy  J.,  said :  ^'  The  Sevised  Statutes  have  not  altered  the  law  as  to 
the  right  of  sheriffs  to  poundage,  in  a  case  like  the  present." 

The  provision  on  this  subject  is  substantially  the  same  as  it  was 
in  former  statutes,  and  under  them  it  has  uniformly  been  held  since, 
Hildreth  y.  Bllicey  1  Cai.  192,  that  after  levy  of  an  execution  the 
sheriff  is  entitled  to  poundage,  although  he  do  not  sell  the  property 
leried  upon. 

In  Parsons  v.  Bowdoin,  17  Wend.  14,  an  execution  was  issued  to 
the  sheriff  of  Monroe,  who  was  specially  directed  as  to  what  prop- 
erty to  levy  upon,  which  levy  was  made.  The  debt  was  subse- 
quently settled  by  the  parties,  and  the  levy  released.  The  sheriff 
hroaght  his  action  for  poundage.  The  defendant  proved  that  the 
property  levied  upon  was  incumbered  beyond  its  value,  and  the 
judge  at  the  circuit  charged  that  the  sheriff  was  not  entitled  to 
recover  poundage. 

A  new  trial  was  granted,  the  court  holding  that  the  sheriff  having 
been  specifically  instructed  as  to  what  property  to  levy  upon,  and 
having  levied  accordingly,  he»  was  entitled  to  poundage  upon  the 
full  amount  directed  to  be  levied,  citing  Hildreth  v.  JEllice,B,Jid 
Bolton  V.  Lawrence, 

But  perhaps  the  case  of  Bullin  v.  Anslye  dH  Smith,  6  Esp.  Ill, 
is  more  critical  in  point  than  any  of  the  foregoing  cases.  That 
was  an  action  against  the  defendants  as  sheriffs  of  London,  for 
money  paid  out  and  expended,  brought  to  recover  the  sum  of  £78 
under  these  circumstances :  The  plaintiffs  had  recovered  judgment 
against  one  Emmett,  and  issued  execution,  which  was  levied  by  the 
defendants.  The  execution  was  in  fact  irregular,  and  was  set 
aside  and  the  money  levied  ordered  to  be  restored  to  Emmett.  The 
sheriffs  paid  over  the  money  levied  less  £78,  their  poundage.  The 
plaintiff  paid  the  £78  and  brought  his  action  against  the  sheriffs. 
Upon  opening  the  case.  Lord  Ellen^borough  declared  his  opinion 
that  the  plaintiff  had  no  title  to  recover.  They  having  regularly 
levied  under  the  authority  of  the  writ  of  execution,  had  nothing 
to  do  with  the  regularity  or  irregularity  of  the  proceeding,  under 
which  the  writ  had  issued  *  *  ♦  The  authority  of  the  writ 
the  sheriff  could  not  question,  but  was  bound  to  obey.  He  had 
therefore  paid  proper  obedience  to  the  writ,  and  the  statute  had 
given  him  certain  fees  for  his  trouble,  as  poundage ;  he  was  legally 
entitled  to  those  fees  on  account  of  hia  levy.  The  plaintiff  was 
accordingly  nonsuited. 
Vol.  L  — 10 
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It  MfBB  held  in  the  case  of  JSarle  y.  Flummery  1  Salk.  332^  that  if 
an  erroneous  writ  be  deliyered  to  the  sheriff  and  he  execute  it,  he 
shall  have  his  fees  though  the  writ  be  erroneous.  This  case  seems 
to  be  precisely  in  point 

I  respectfully  submit  that  I  haye  shown  by  these  citations,  that 
the  twenty-ninth  Elizabeth,  the  Beyised  Laws,  the  Seyised  Laws  of 
1813,  the  Beyised  Statutes  and  the  Statutes  of  1871,  although  differ- 
ing slightly  in  their  verbiage,  are  identical  in  meaning,  and  that 
under  each  of  them  the  sheriff  is  entitled  to  his  poundage  upon  the 
amount  of  the  execution,  and  the  moment  that  he  has  levied  the 
same. 

It  wiU  be  observed  that  the  fees  are  given  by  the  Revised  Statutes 
for  ^'serving  the  execution.''  If  it  is  claimed  that  the  words  in  the 
subsequent  part  of  the  section  "for  collecting,"  etc.,  limits  the 
amount,  I  answer  by  reference  to  the  case  of  Adams  v.  Ropkins,  5 
Johns.  252,  where  it  was  held  under  a  statute  in  the  following 
language  (2  B.  L.  77):  **For  serving  an  execution  for  or  under 
two  hundred  and  fifty  dollars,  two  cents  and  four'  mills  per  dollar 
*  *  *  to  be  taken  only  for  the  sum  levied"  that  the  latter 
words  do  not  weaken  the  construction  which  had  theretofore  been 
given  to  similar  acts  for  serving^  i.  «.,  levying  the  execution,  and  also 
in  Bolton  v.  Lawrence,  9  Wend.  435,  where  the  construction  con- 
tended for  was  expressly  overruled. 

The  service  of  an  execution  which  is  the  thing  for  which  pound- 
age is  given,  is  the  levy  thereof.  There  is  nothing  done  by  the 
sheriff  after  this  levy,  that  can  be  aptly  described  by  the  term 
service. 

When  the  sheriff  has  made  this  levy  he  has  done  nearly  all  the 
work,  and  incurred  all  the  responsibility  that  has  to  be  done  or 
incurred  in  collecting  the  debt. 

The  inile  for  which  I  have  contended  is  laid  down  in  all  the  ele- 
mentary books  on  this  subject.  Grab.  Pr.  362  ;  Crocker  on  Sheriffs, 
§  1110. 

Oeorge  W,  Coihran,  defendant  in  person. 

The  court  erred  in  declining  to  direct  a  verdict  for  defendant,  and 
also  in  directing  a  verdict  for  the  plaintiff. 

On  all  moneys  collected  on  the  judgment,  the  sheriff  has  received 
his  full  compensation. 

The  only  question  in  the  case  is,  whether  he  is  entitled  to  fees  on 
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any  thing  more  than  on  the  sum  collected.  The  statute  under  which 
the  plaintiff  claims  to  recover,  provides  that  ^^for  the  following  ser- 
vices hereafter  done  and  performed  by  sheriffs,  ♦  *  *  the 
following  feM  shall  be  allowed : 

For  serving  an  attachment  for  the  payment  of  money,  or  an  ezecu^ 
turn  for  the  collection  of  money,  *  *  *  for  collecting  the'  sum 
of  $250  or  less,  three  cents  per  dollar,  and  for  every  dollar  collected 
more  than  $250,  the  sum  of  two  cents.'^    Laws  1871,  ch.  415. 

What  is  meant  by  "  serving  an  execution "  for  the  collection  of 
money  ?  The  mandate  of  the  execution  is :  '^  We  command  you 
that  you  satisfy  said  judgment  out  of  the  personal  property  of  the 
said  judgment  debtor,  etc.,  and  return  this  execution  within  sixty 
days  after  its  receipt  by  you,  to  the  clerk  of  the  superior  court  of 
BufMo.'' 

The  indorsement  on  the  execution  is:  ^'  The  sheriff  will  levy  and 
collect  the  sum  of  $4,328.58,  and  his  fees."  When  the  sheriff  shall 
have  performed  the  services  required  of  him  by  the  mandate  of  the 
execution,  he  will  have  served  the  execution.  The  service  of  an  exe- 
cution means  the  collection  and  payment  of  the  nioney,  and  the 
return  of  the  writ  according  to  its  directions.  Beceiving  the  execu- 
tion and  entering  it  in  his  books  .by  the  sheriff  and  searching  for 
property,  is  not  the  service  of  the  execution  contemplated,  because 
for  those  services  a  distinct  fee  is  provided  by  the  statute.  Laws 
1871,  ch.  415,  subd.  4. 

What  other  duties  are  devolved  upon  the  sheriff  after  receiving  the 
execution,  entering  it  on  his  books,  and  making  search  for  the  prop- 
erty? Simply  to  levy  and  collect,  and  pay  over  the  money  and 
return  the  writ. 

Nothing  less  than  this  wiU  be  a  compliance  with  the  execution, 
and  will  any  less  than  a  full  compliance  with  the  mandate  of  the 
execution  entitle  the  sheriff  to  fees  ?    If  so,  where  is  the  line  drawn  ? 

The  astounding  proposition  laid  down  at  the  trial  was  simply  that, 
when  a  sheriff  makes  a  levy  on  property,  he  is  entitled  to  full  fees  and 
may  maintain  an  action  against  the  attorney  issuing  the  execution 
to  recover  them.  If  this  proposition  is  true,  very  few  sheriffs  will 
ever  assume  the  risk  of  selling  property  if  he  can  demand  bis  fees  as 
soon  as  he  levies.  There  is  absolutely  no  authority  to  sustain  the 
ruling  at  the  circuit.  On  the  contrary,  as  far  as  the  authorities  go, 
they  establish  a  very  different  rule. 

They  seem  to  establish  the  following  rules : 
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1.  Poundage  (sheriffs'  fees  are  so  called  in  some  of  the  books)  is 
an  incident  to  the  judgment,  and  can  be  collected  by  the  sheriff  by 
yirtne  of  his  execution  only. 

2.  That  no  person  other  than  the  debtor  is  liable  to  the  sheriff  for 
his  fees  by  reason  of  any  thing  contained  in  the  writ,  and  if  any 
other  party  is  made  liable  for  his  fees,  it  is  by  virtue  of  some  act 
outside  and  independent  of  the  execution. 

3.  If  after  the  sheriff  has  made  a  levy  on  sufficient  property  to 
make  the  amount  of  the  judgment,  the  parties  compromise  the  judg- 
ment, he  may  recoyer  from  the  execution  creditor  the  amount  of  his 
fees. 

4.  The  last  proposition  proceeds  on  the  principle  that,  the  party 
haying  prevented  the  sheriff  from  complying  with,  the  terms  of  the 
execution,  as  a  sheriff  cannot  collect  his  fees  from  the  debtor  after 
the  judgment  has  been  compromised  {Grafts,  MerriUy  14  N.  Y« 
456),  he  thereby  renders  himself  liable  to  pay  the  sheriff. 

Some  of  the  cases  place  the  attorney's  liability  on  the  same  foot- 
ing as  that  of  the  execution  creditor.  Without  exception,  all  the 
cases  where  the  sheriff  has  been  allowed  to  recover  were  either  com- 
promised after  levy  was  made,  or  when  the  sheriff  had  actually  per- 
formed all  the  services  required  of  him  by  law. 

There  is  no  case  in  any  of  the  books  which  give  the  least  counte- 
nance to  the  proposition  laid  down  at  the  circuit.  The  adjudicated 
cases  are  not  numerous,  and  throw  little  light  on  the  subject.  In 
Akhin  v.  Wells,  6  Term  (Durnf.  and  East),  470,  after  the  levy  of  a_/J. 
fa.  the  parties  compromised  before  the  sheriff  sold  any  of  the  defend- 
ant's goods,  the  sheriff  before  surrendering  possession  satisfied  him- 
self for  his  poundage.  The  plaintiff  procured  a  rule  that  the  sheriff 
return  his  writ^  and  the  court  held  that  the  sheriff  having  made  his 
levy  was  entitled  to  his  fees,  and  the  rule  was  discharged. 

From  this  case  it  seems  the  sheriff  was  entitled  to  his  fees  from  the 
debtor,  not  from  the  plaintiff  or  his  attorney.  In  Hildreth  v.  Ellice^ 
1  Oai.  192,  it  was  held  by  a  divided  court,  where  a  judgment  was 
compromised  by  the  parties  after  levy  by  the  sheriff,  that  the  sheriff 
was  entitled  to  recover  the  amount  of  his  poundage  of  the  execution 
creditor. 

"  Where  the  plaintiff  interposes,''  says  Thompsok,  J., "  and  a  com- 
promise takes  place,  he  is  entitled  to  poundage  on  the  sum  realized 
by  the  plaintiff  or  that  might  have  been  collected  from  the  property 
levied  on."    The  force  of  this  case  is  very  much  shaken  by  the  able 
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dissenting  opinion  of  Liyikgstoh,  J.>  who  also  dissents  from  the 
case  in  5  Term,  supra. 

Adams  y.  HopkinSy  5  Johns.  252,  was  an  action  against  the  attor- 
ney to  recoyer  ponndage,  the  facts  were  that  the  sheriff  caused  the 
arrest  of  the  defendant  on  a  ca.  so.  and  detained  hinf  in  custody 
until  he  was  discharged  under  the  act  for  the  relief  of  imprisoned 
debtors.  The  court  held  that  the  action  would  lie  against  the 
attorney,  and  that  the  sheriff  was  entitled  to  his  poundage.  The 
grounds  on  which  he  was  entitled  to  his  poundage  is  yery  clearly 
Btated^by  the  court 

The  sheriff,  by  the  statute  of  Elizabeth  and  by  our  act,  is  to 
haye  his  fees  for  serving  an  execution.  This  seryice  when  applied  to  a 
ea.  sa.y  according  to  the  proyisions  of  the  statute  of  Elizabeth,  eyi- 
dently  means  the  taking  of  the  body  in  execution,  and  this  must 
necessarily  be  the  import  of  the  terms  in  our  act.  The  sheriff  has 
then  performed  the  service  of  arresting  and  imprisoning  the  debtor 
pursuant  to  the  command  of  the  writ,  and  has  subjected  himself  to 
the  peril  of  his  escape,  and  of  being  answerable  for  the  whole  debt. 
The  sheriff  having  performed  his  duty,  haying  rendered  all  the  - 
service  required  of  him  by  the  command  of  the  writ,  was  entitled  to 
his  fees. 

In  Scott  v.  ShaWy  13  Johns.  378,  the  sheriff  was  held  entitled  to 
his  poundage  for  executing  a  ca.  sa.,  notwithstanding  the  defendant 
was  discharged  on  the  ground  of  irregularity,  no  Ji.fa.  having  been 
previously  issued.  No  action  was  brought  but  the  question  was 
submitted  to  the  court  for  decision.  The  sheriff  was  unable  to 
make  his  poundage  because  of  the  irregular  manner  in  which  the 
CO.  so.  was  issued. 

BoUon  v.  LatorencBy  9  Wend.  435,  simply  decides  that  where  exe- 
cutions are  issued  on  the  same  judgment  to  sheriffs  of  different 
counties,  and  the  money  is  made  by  one  of  them,  each  sheriff  who 
has  made  a  levy  is  entitled  to  his  poundage.  This  case  proceeds 
upon  the  principle  that  all  the  sheriffs,  except  the  one  who  collected, 
have  been  deprived  of  the  poT^er  to  collect  by  the  act  of  the  plain- 
tiff.   It  has  no  bearing  on  this  case. 

In  Parsons  v.  Bowdoin,  17  Wend.  14,  by  direction  of  the  attorney 
in  the  fi.  fa.,  the  sheriff  levied  on  specific  property  which  was 
incumbered  to  its  value,  and  the  attorney  having  compromised  the 
judgment,  it  was  held  that  the  sheriff  could  recover  his  poundage 
from  the  attorney. 
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Here  again  the  judgment  was  settled.  The  nisi  prius  case  of 
Bullen  y.  Ansley,  6  Esp.  Ill,  simply  holds  that  where  the  sheriff  had 
made  the  amount  of  &  JL  fa.,  which  was  afterward  set  aside  for 
irregularity,  and  the  sheriff  restored  all  the  money  collected  but 
his  poundage,  the  plaintiff  haying  paid  the  debtor  the  amount  of 
the  poundage  retained  by  the  sheriff,  brought  action  to  recover  it  of 
the  sheriff,  ffeld,  that  the  sheriff  haying  made  the  amount  of  the 
fi.  fa.,  was  not  responsible  for  the  irregularity  of  the  writ,  and  a 
nonsuit  was  ordered.    The  sheriff  had  served  his  execution. 

It  will  be  seen  that  none  of  these  cases  aid  the  plaintiff. 

Within  the  rules  established  by  these  cases,  what  is  there  to  base 
an  action  on  against  the  defendant  ?  What  act  has  he  done  to  inter- 
fere with  the  sheriff's  right  to  collect  ?  Let  us  see.  He  issued  an 
execution  on  a  judgment  after  it  had  been  af&rmed  at  the  general 
term.  He  furnished  the  sheriff  with  a  copy  of  the  decision  of  the 
court  of  appeals  modifying  the  judgment,  with  a  notice  to  &cilitate 
the  sheriff  in  ascertaining  the  amount  remaining  to  be  collected, 
and  he  did  nothing  else. 

There  was  no  settlement,  no  compromise,  no  satisfaction  in  this 
case ;  what  else  was  done  was  the  act  of  the  defendant  in  the  execu* 
tion,  or  the  act  of  the  court  of  appeala  The  only  error  committed 
was  in  the  court  of  the  last  resort  in  pronouncing  its  yery  peculiar 
decision,  which  no  man,  aside  from  its  majority  of  its  judges,  ever 
regarded  as  good  law.  To  hold  this  defendant  liable  is  to  hold  him 
responsible  for  the  errors  of  that  tribunal,  a  responsibility  which  he 
does  not  desire  to  be  compelled  to  bear.  The  case  comes  back  to  the 
original  proposition  —  when  is  the  execution  served? 

II.  Upon  what  principle  is  the  plaintiff  entitled  to  interest  He 
brings  an  action  to  recover  for  services  which  he  never  rendered, 
and  seeks  to  recover  from  the  defendant  that  which  he  never  had. 
The  rule  of  law  that  wiU  award  interest  under  such  circumstances, 
is  the  other  "  twin  relic  of  barbarism." 

III.  The  plaintiff  and  defendant  are  officers  of  this  court,  and 
there  is  no  reason  why  the  court  should  invent  a  rule  to  punish  the 
one  for  the  benefit  of  the  other,  in  a  case  where  neither  has  erred  nor 
been  derelict  in  the  performance  of  his  duty. 

IV.  The  defendant  having  acted  merely  as  an  attorney,  and  the 
capacity  in  which  he  acted  being  clearly  understood  by  the  plaintiff, 
he  is  not  liable. 
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It  is  well  settled  that  the  attorney  is  Dot  liable  for  referee^s  fees. 
Judsxm  y.  Qray,  11  N.  Y.  408. 

The  attention  of  the  court  is  respectfully  called  to  the  argument 
of  Mr.  Hill,  and  the  opinion  of  Judge  Selden  in  that  case.  They 
will  satisfy  anybody  that  the  erroneous  and  anomalous  rule  laid 
down  in  Adams  y.  Hopkins,  6  Johns.  252,  should  be  oyerruled.  The 
statute  fixing  the  sheriff's  compensation,  already  cited,  furnishes 
strong  eyidence  that  the  legislature  did  not  intend  that  the  attor- 
ney should  be  liable  for  poundage,  as  it,  by  express  proyision,  makes 
the  attorney  liable  for  the  fee  for  receiving  and  entering  an  execu- 
tion.   Expressio  unius  est  eooclusio  cUterius. 

The  statute  also  distinctly  provides  that  the  sheriff's  poundage 
shall  be  collected  by  virtue  of  such  execution  in  the  same  manner 
as  the  sum  therein  directed  to  be  levied.  Laws  1871,  821,  §  1, 
subd.  4. 

MuLLiK,  P.  J.  The  plaintiff  iai  sheriff  of  the  county  of  Monroe, 
and  the  defendant  an  attorney  at  law. 

As  attorney  for  one  Walter  Tryon,  he  brought  an  action  in  the 
superior  court  of  Buffalo,  against  the  New  York  Central  BaUroad 
Company,  to  recover  divers  penalties  alleged  to  have  been  incurred 
by  said  company,  by  reason  of  demanding  and  receiving  from  said 
Tryon  a  greater  amount  of  fieu'e  for  traveling  on  its  road  than  by 
law  it  was  entitled  to  demand  and  receive.  Tryon  recovered  judg- 
ment in  that  action  for  penalties,  illegal  fare  and  costs,  94,328.48. 
This  judgment  was  duly  docketed,  and  transcript  filed  in  the  clerk's 
office  of  Monroe  county,  April  12,  1871.  This  judgment  was 
affirmed  by  the  general  term  of  the  superior  court,  with  costs, 
which  were  adjusted  at  $74.41.  On*  appeal  to  the  court  of  .appeals, 
the  judgment  of  the  superior  court  was  reversed  as  to  all  the  penal- 
ties included  in  the  judgment  but  one,  which  plaintiff  recovered, 
together  with  the  costs  of  the  action  in  the  superior  court  The 
defendant  issued  execution  to  the  sheriff  upon  said  judgment  in 
the  superior  court,  and  directed  him  to  collect  thereon  the  sum  of 
14,328.58,  and  the  sum  of  173.09,  being  costs  in  the  general  term, 
besides  interest  and  his  fees.  The  sheriff  received  the  execution, 
and,  by  virtue  of  it,  seized  and  advertised  for  sale  property  of  the 
railroad  company  sufficient  in  amount  to  satisfy  the  execution  and 
his  fees. 

Before  a  sale  of  the  property  so  levied  on,  and  after  a  reversal  in 
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part  of  the  judgment  by  the  court  of  appeals^  the  defendant  noti- 
fied the  sheriff  of  the  reversal,  and  directed  him  to  collect  on  the  exe- 
cution the  amount  to  which  the  judgment  was  reduced  by  the 
court  of  appeals,  together  with  interest  and  his  fees.  The  defend- 
ant made  a  motion  in  the  superior  court  that  the  sheriff  be  required 
to  return  the  execution  satisfied,  on  being  paid  the  amount  to  which 
the  judgment  was  reduced  by  the  court  of  appeals,  with  interest 
and  poundage  on  said  sum.  The  court  so  ordered;  the  sheriff 
haying  received  the  amount  specified  in  the  order,  returned  the  excu- 
tion  satisfied. 

The  plaintiff,  as  sheriff,  brought  this  action  to  recover  of  the 
defendant  as  attorney,  in  the  suit  of  Tryon  v.  TJie  N,^  Y.  C.  R.  R, 
Co.y  poundage  on  the  whole  amount  directed  to  be  collected  on 
the  execution  issued  by  defendant  to  him,  less  the  amount  actually 
received  from  the  defendant  in  the  execution.  The  foregoing  facts 
were  either  admitted  or  proved  on  the  trial.  The  court  was  asked 
to  order  a  verdict  for  the  defendant,  which  request  was  refused,  and 
defendant's  counsel  excepted.  The  court  then  dii'ected  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant,  for  the  sum  of 
(1,030.99,  to  which  direction  defendant's  counsel  excepted. 

The  exceptions  were  directed  to  be  heard  in  the  first  instance 
at  the  general  term,  and  judgment  in  the  mean  time  was  suspended. 

It  was  decided  in  Adams  v.  Hopkins,  5  Johns.  252,  that  an  attor- 
ney is  liable  to  a  sheriff  for  his  poundage  on  an  execution.  The 
same  thing  was  again  held  in  Ousterhout  v.  Day,  9  Johns.  114 ;  Trus- 
tees of  Watertown  v.  Goioen,  4  Paige,  510 ;  Jtidson  v.  Oray,  1  Kern. 
408.  As  no  case  holding  a  different  rule  is  referred  to,  we  must 
follow  these  cases  and  hold  the  defendant  liable  to  the  sheriff  for 
his  poundage. 

By  2  R  L.  19,  compensation  was  allowed  a  sheriff  for  serving 
an  execution,  and  it  was  provided  that  poundage  on  writs  oi  fi.fa. 
and  all  other  writs  for  levying  money,  should  be  taken  only  "for 

the  sum  levied,^' 

2  R  S.  (2d  ed.)  536,  authorized  the  sheriff  to  receive  for  serving 
an  execution  for  the  collection  of  money,  as  follows:  For  collecting 
$250  or  less,  2^  cents  per  dollar,  and  for  every  dollar  collected  more 
than  $250,  li  cents  per  dollar.  The  amount  of  poundage  to  which 
a  sheriff  is  entitled  is  the  same  under  both  statutes,  and  is  measured 
by  the  amount  collected  on  the  execution. 

If  an  execution  is  delivered  to  a  sheriff,  requiring  him  to  collect 
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110,000^  and  he  actually  collects  only  11,000^  is  he  to  receiye  pound-* 
age  on  the  whole  sum  named  in  the  process  ? 

He  may  have  levied  on  property  sufficient  to  satisfy  the  whole 
sam,  yet,  for  want  of  bidders  or  other  cause^  no  more  than  11,000 
could  be  realized  from  the  sale,  yet  his  poundage  must  be  limited  to 
the  amount  collected. 

In  the  case  supposed,  the  sheriflF,  by  his  levy,  becomes  liable  for  the 
whole  amount  of  property  levied  on,  and,  if  that  is  the  controlling 
consideration,  he  would  be  as  much  entitled  to  poundage  on  the 
$10,000  as  would  the  plaintiff  in  this  suit.  The  property  levied  on 
may  be  destroyed  by  fire  or  flood  without  the  fault  of  any  person, 
and,  if  it  should  be,  woi^ld  the  sheriff  be  entitled  to  poundage  on 
the  whole  amount  of  the  execution  by  virtue  of  which  the  levy  was 
made? 

Section  243  of  the  Code  gives,  I  apprehend,  the  correct  construc- 
tion of  the  provision  of  the  Eevised  Statutes  in  relation  to  the 
poundage  to  which  sheriffs  are  entitled.  It  declares  that  ^'  the  sheriff 
shall  be  entitled  to  the  same  fees  and  compensation  and  disburse- 
ments under  this  title ''  (the  title  relating  to  attachments)  as  are 
allowed  by  law  for  like  services  by  the  Eevised  Statutes;  "pro- 
vided, however,  that  no  poundage  or  other  compensation  shall  be 
allowed  to  the  sheriff  (except,"  etc.),  "  unless  a  settlement  shall  be 
had,  or  a  judgment  shall  be  recovered  or  collected  in  whole  or  in  part,'' 
in  the  action  in  which  the  attachment  issues.  "  And  when  a  judg- 
ment shall  have  been  recovered  and  collected  in  part  only,  the  amount 
of  his  poundage  shall  not  be  estimated  on  uiy  sum  greater  than  the 
sum  collected  on  such  judgment ;  and  wh^  a  settlement  shall  be 
had,  the  amount  of  his  poundage  shall  not  be  estimated  on  any  sum 
greater  than  the  amount  at  which  said  settlement  is  made."  It  is 
not  to  be  supposed  that  the  legislature  intended  to  lay  down  one 
measure  of  compensation  for  executions  on  judgments  in  attach- 
ment cases,  and  another  for  executions  in  other  cases.  The  provis- 
ions of  section  243  are  so  just,  and  are  so  fully  in  accordance  with 
the  language  of  the  provisions  of  the  Bevised  Statutes  and  the 
decisions  under  them,  that  they  should  be  received  as  a  legislative 
interpretation  of  the  statutes  relating  to  the  fees  and  poundage  of 
sheriffs. 

The  courts  had  held  that  the  sheriff  was  entitled  to  his  poundage  on 
the  amount  of  an  execution  after  levy,  although  it  might  be  compro- 
mised, or  released,  or  set  aside  for  irregularity.    Such  a  construction 
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was  a  liberal  one,  and  was  necessary  to  enable  the  officer  to  get  com- 
pensatian  for  his  services,  and  as  there  was  no  other  standard  by 
which  to  regulate  his  compensation,  the  amount  of  the  execution 
was  necessarily  adopted.  These  cases  do  not  affect  the  construction 
to  be  given  to  the  provisions  of  the  Eevised  Statutes,  as  to  the  meas- 
ure of  compensation,  where  the  sheriff  has  actually  collected  money 
on  an  execution. 

For  these  reasons,  I  am  of  the  opinion  the  judgment  is  wrong,  and 
should  be  set  aside  and  a  new  trial  ordered,  costs  to  abide  the  event 


Bbundage  et  al,  Executors,  etc.,  v.  Bbukdaqb  et  al 
V^m  —  eonstructian  of —  dmdends  upon  corporate  ttoek  —  title  to. 

A  testator,  by  bis  will,  gave  to  his  wife  during  her  life,  twenty  shares  of  New 
York  Central  Railroad  stock  of  $100  each.  To  his  daughter  M.  £.  C,  at  the 
decease  of  his  wife,  ten  shares  of  the  same  stock,  of  $100  each.  To  his  daugh- 
ter S.  S.  B.,  at  his  decease,  sixteen  shares  of  the  same  stock,  of  $100  each, 
and  $1,000  in  New  York  Central  Railroad  bonds.  He  gave  specific  legacies 
to  bis  son  C.  C.  B.,  and  also  the  surplus  after  paying  legacies,  etc.  By  a 
codicil  he  gave  S.  S.  B.  ten  shares  instead  of  sixteen.  The  will  was  made 
in  1858.  The  last  codicil  in  1860.  The  testator  died  June  22,  1869.  He 
owned  stock  in  the  New  York  Central  Railroad  Company.  He  received 
from  that  company,  March  24,  1869,  scrip  certificates  to  the  amount  of 
eighty  per  cent  of  his  stock.  These  were  payable  out  of  the  future 
earnings  of  the  company,  and  convertible  into  stock  at  its  election.  The 
testator  received  dividends  on  this  scrip.  After  his  death  the  New 
York  Central  and  Hudson  River  Railroad  Companies  were  consolidated  and 
a  new  company  formed,  which  company  issued  to  the  stockholders  of  the 
New  York  Central  Railroad,  certificates  whereby  it  agreed  to  pay  twenty- 
seven  per  cent  on  the  amount  of  their  stock,  either  in  cash  out  of  the  future 
earnings  of  the  company  or  stock  at  its  option,  and  until  paid,  to  pay  divi 
dends  thereon  at  the  same  rate  as  on  the  stock.  At  the  time  of  testator's 
death  he  owned  no  New  York  Central  Railroad  bonds. 

ffeld,  that  the  widow  was  not  entitled  to  any  share  or  interest  in  the  eighty 
per  cent  scrip  issued  before  testator's  death,  but  the  same  passed  to  C.  C.  B., 
residuary  legatee.  She  was  entitled  to  the  dividends  upon  the  twenty-seven 
per  cent  scrip,  and  to  income  from  stock  in  the  consolidated  company.  On 
her  death  ten  shares  of  the  stock  passed  to  the  daughter  M.  K.  C.  It  was 
the  duty  of  the  executors  to  purchase,  out  of  the  funds  of  the  estate,  New 
York  Central  Railroad  bonds,  and  deliver  them  to  S.  S.  B.,  or  if  not  able  to 
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paithase,  to  pay  her  the  market  value  thereof,  thirty  days  after  the  testa- 
tor's decease. 
A  dividend  earned,  but  not  declared,  belongs  to  the  person  owning  the  stock 
when  the  dividend  is  declared,  and  not  to  the  owner  of  the  stock  before  such 
declaration. 

Appeal  from  judgment  of  the  special  term  in  Ontario  county, 
giving  a  construction  to  the  will  of  Nathan  Brundage. 

Nathan  Brundage  died  on  the  22d  day  of  June,  1869,  leaving  a 
last  will  and  testament  bearing  date  the  22d  May,  1858,  together 
with  two  codicils,  one  of  which  was  dated  August  2, 1858,  the  other, 
May  23, 1860.  The  will  and  codicils  were  duly  proved  before  the 
surrogate  of  Ontario  county,  and  letters  testamentary  were  issued  to 
the  plaintiffs,  who  were  designated  in  the  will  as  executors  thereof 

The  testator  left  surviving  him  his  widow  Eliza  and  the  defend- 
ants, and  Charles  C.  Brundage,  one  of  the  plaintiffs,  his  only  heirs 
at  law. 

He  died  seized  of  several  pieces  of  land  in  said  town  of  Hopewell, 
all  of  which,  except  a  house  and  lot,  he  owned  at  the  date  of  his 
will.  The  house  and  lot  he  purchased  after  the  date  of  the  will,  for 
the  reason  that'  his  son-in-law,  Chester  A.  Collar,  to  whom  he  had 
devised  his  farm,  charged  with  the  support  of  the  testator  and  his 
wife  during  their  lives,  had  refused  to  support  them,  and  he,  the 
testator,  was  obliged  to  purchase  the  house  and  lot  for  a  home  for 
himself  and  wife. 

At  the  time  of  his  death,  and  for  several  years  prior  thereto,  the 
testator  owned  shares  of  the  capital  stock  of  the  company  originally 
known  as  the  New  York  Central  Railroad  Company,  afterward 
merged  by  consolidation  with  the  Hudson  Eiver  Railroad  Company. 

After  the  will  was  made,  and  on  or  about  the  24th  of  March,  1869, 
the  testator  received  from  Said  company  certificates  of  scrip  for  the 
amount  of  eighty  per  cent  on  the  capital  stock  of  said  company 
then  owned  by  him.  This  scrip  he  owned  at  his  death,  and  he  had 
received  dividends  thereon  before  his  death.  He  did  not  own  any 
railroad  bonds  at  the  time  of  his  death. 

The  scrip  certificates  were  payable  out  of  the  future  earnings  of 
the  company,  or  convertible  into  stock  of  the  company  at  its  election. 

After  the  death  of  the  testator,  the  two  companies  above  named 
were  consolidated,  and  the  new  company,  in  order  to  equalize  the 
interest  of  the  stockholders  of  the  two  companies  in  the  new  com- 
pany, issued  to  those  holding  stock  in  the  New  York  Central  Com- 
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pany  certificates,  whereby  the  consolidated  company  agreed  to  pay  to 
the  former  stockholders  in  the  Central  twenty-seven  per  cent  of  the 
amount  of  stock  held  by  such  stockholders  respectively,  out  of  the 
future  earnings  of  the  company,  or  in  stock  at  the  election  of  the 
company,  and  until  paid,  it  agreed  to  pay  dividends  thereon  at  the 
same  rates  and  terms  as  upon  the  stock. 

By  the  will,  the  testator  gave  to  his  wife  twenty  shares  of  the 
New  York  Central  fiailroad  stock  of  $100  each,  $2,000  in  cash  and 
other  personal  property  during  her  life,  and  after  her  decease,  $1,000 
of  the  railroad  stock,  and  the  $1,000  in  cash  given  to  the  widow,  was 
to  go  and  belong  to  his  heirs. 

By  the  third  clause  of  the  will  he  gave  to  his  daughter  Mrs.  Collar, 
ten  shares  of  stock  in  the  New  York  Central  Company,  of  $100»per 
share,  after  the  decease  of  his  wife. 

By  the  fourth  clause  he  gave  to  his  daughter  Sarah  sixteen  shares 
of  the  New  York  Central  stock  of  $100  each,  and  $1,000  in  the 
bonds  of  the  same  company>  at  his  decease,  and  $1,000  in  cash  at 
the  decease  of  his  wife. 

And  by  the  last  clause  he  gave  to  his  son  Charles  C.  the  surplus, 
if  any,  after  paying  all  his  debts,  legacies,  bequests  atid  devises,  and 
his  funeral  expenses. 

By  the  first  codicil  he  gave  to  his  daughter  Sarah,  at  his  decease, 
ten  shares  of  New  York  Central  stock  of  $100  each,  and  at  his 
decease  to  his  son  Charles  $1,600  of  New  York  Central  stock,  and 
the  funeral  expenses  of  his  wife  to  be  paid  out  of  the  surplus  before 
division.  < 

By  the  second  codiqil  he  revoked  the  bequest  of  $1,600  of  stock 
to  his  son  Charles,  and  gave  him  in  lieu  thereof  a  bond  and  mort- 
gage for  $1,250  that  the  testator  held  against  him. 

By  the  second  clause  of  the  will  the  testator  gave  to  his  son-in- 
law.  Collar,  a  farm  in  said  town  of  Hopewell,  of  ninety-five  acres,  in 
consideration  of  his.  Collar,  taking  care  of  him  [and  by  the  first 
codicilj  of  his  wife. 

The  executors  commenced  this  action  to  obtain  a  construction  of 
the  will,  in  the  following  particulars: 

1.  Whether  or  not  the  scrip  or  new  stock  issued  by  the  directors 
of  the  New  York  Central  Eailroad  Company  to  the  testator  during 
his  life,  is  not  surplus  within  the  true  intent  and  meaning  of  said 
will,  and  as  such  belongs  to  Charles  0. 
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2.  Whether  or  not  the  plaintiifs  are  bound  to  give  to  Sarah  S.  a 
New  York  Central  Railroad  bond  of  $1,000. 

3.  Whether  or  not  the  codicils  shall  be  considered  a  part  of  said 
wiD. 

4.  Whether  or  not  the  plaintiffs  are  bound  to  pay  to  the  legatees 
any  more  than  the  number  of  shares  of  stock  named  in  the  will  at 
tlOO  per  share. 

5.  What  part  of  ijie  estate  shall  be  considered  surplus. 

6.  Whether  at  the  decease  of  the  widow,  and  the  payment  to 
Charles  C.  of  $2,000,  the  residue  of  the  property  bequeathed  to  the 
widow  shall  be  divided  between  the  children  Charles  C.  and  Sarah  S. 

7.  Whether  Chester  A.  Collar  is  entitled  to  the  farm,  having 
fuled  to  provide  for  the  support  of  the  testator  and  his  wife. 

The  special  term  gave  the  following  construction  to  the  will* 
Opinion  by  Mr.  Justice  Jambs  0.  Smith. 

Smith,  J.  This  action  is  brought  by  the  executors  of  the  last  will 
and  testament  of  Nathan  Brundage,  deceased,  to  obtain  a  judicial 
construction  of  the  will. 

An  executor  cannot  maintain  an  action  for  the  construction  of  a 
will  in  respect  to  questions  with  which  he  has  nothing  to  do.  In 
the  present  case  the  execufors  have  no  interest  in  or  power  over  the 
real  estate,  nor  any  duty  connected  therewith,  and  for  that  reason 
the  questions  raised  in  the  complaint  as  to  the  devolution  of  the' 
title  to  the  real  estate  owned  by  the  testator  at  the  time  of  his 
death,  cannot  be  disposed  of  in  this  action. 

The  only  questions  to  be  considered  are  those  relating  to  the  per- 
sonal property.    My  conclusions  respecting  them  are  the  follbwing : 

L  By  the  first  clause  of  the  will,  the  defendant  Eliza  Brundage, 
the  widow  of  the  testator,  is  entitled,  duriug  her  life,  to  twenty 
shares  of  the  capital  stock  of  the  New  York  Central  Kailroad  Com- 
pany, of  the  nominal  or  par  value  $100  each.  She  is  not  entitled, 
however,  to  the  eighty  per  cent  scrip  certificates  issued  to  the 
testator  in  his  life-time,  as  the  holder  of  those  shares. 

The  certificates  being  the  property  of  the  testator  at  the  time  of 
his  death,  the  widow  has  no  claim  to  them  unless  they  are  given  to 
her  by  the  will. 

They  are  not  given  by  the  will  unless  they  pass,  as  mere  incidents, 
by  a  bequest  of  the  stock  eo  nomine.  That  they  thus  pass,  I  think 
cannot  be  maintained.     Whatever  force  there  may  be  in  the  views 
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advanced  by  the  counsel  for  the  defendants,  as  to  the  legal  charac- 
ter and  effect  of  the  certificates,  and  the  power  of  the  company  to 
apply  future  earnings  to  their  payment,  at  the  expense  of  the 
holders  of  the  original  stock,  those  views  do  not  justify  the  conclu- 
sion that  the  certificates  pass  by  a  bequest  of  the  stock.  It  is  true 
the  character  of  the  certificates  is  somewhat  anomalous.  They  are 
not  capital  stock,  nor  are  they  dividends,  strictly  speaking,  either  of 
cash  or  stock.  They  purport  to  represent  past  earnings  of  the  com- 
pany, which  were  expended  in  the  construction  and  equipment  of 
the  road,  and  in  the  purchase  of  real  estate  and  other  property  with 
a  view  to  the  increase  of  the  traffic  of  the  company,  and  they  are 
issued  to  the  stockholders  as  evidence  of  such  expenditure  and  of 
their  right  to  re-imbursement  of  the  same,  at  some  convenient 
future  period.  Yet  they  create  no  obligation  on  the  part  of  the 
company  to  pay,  even  if  the  future  earnings  should  be  sufficient. 
They  are  payable,  with  dividends,  at  the  pleasure  of  the  company,  and 
they  are  also  convertible  into  capital  stock  at  the  option  of  the  com- 
pany, the  legislature  having  authorized  such  conversion  since  the  cer- 
tificates were  issued.  Although  they  are  the  increase  of  the  original 
stock,  they  are  not  inseparably  connected  with  it ;  they  may  be  sold 
and  transferred  separately,  without  affecting  their  validity.  It  was 
competent  for  the  testator  to  give  the  stock  to  one  legatee,  and  the 
scrip  certificates  to  another,  and,  in  my  opinion,  he  has  done  so  by 
•  the  provisions  of  his  will,  the  certificates  being  disposed  of  by  the 
residuary  clauses. 

The  consolidation  certificates  are  on  a  different  footing.  By  the 
terms  of  the  will,  the  widow  was  entitled  to  a  delivery  of  the  stock 
certificates  at  the  expiration  of  thirty  days  after  the  death  of  the 
testator.  The  consolidation  certificates  were  not  issued,  nor  was 
the  consolidation  affected  till  after  that  time.  She  is,  therefore,  to 
be  regarded  as  the  holder  and  owner  of  the  stock  bequeathed  to  her, 
at  the  time  of  the  consolidation  and  of  the  issuing  of  the  consolida- 
tion certificates,  and  is  entitled  to  receive  her  proportionate  share 
of  said  certificates,  as  such  shareholder. 

The  same  observations  apply  to  the  sum  of  $518,310,  retained 
out  of  the  assets  of  the  New  York  Central  Bailroad  Company,  for 
the  purpose  of  equalization,  on  the  consolidation  of  the  two  com- 
panies. If  that  sum,  or  any  part  of  it,  shall  be  paid  over  by  the 
railroad  corporation  to  the  stockholders  during  the  life-time  of  Mrs. 
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Bnindage,  she  will  be  eutitled  to  receive  her  proportionate  share 
thereof  as  such  stockholder. 

So  long  as  the  consolidation  certificates  and  the  reserved  fund 
remain  in  their  present  condition,  Mrs.  Brundage  is  not  entitled  to 
her  share  of  the  same  absolutely,  but  only  to  the  use  and  income 
thereof  during  her  life.  If  the  terms  of  consolidation  between  the 
companies  are  correctly  understood,  the  corporation  formed  by  the 
consolidation  has  the  option  .to  pay  over  the  amount  of  such  certifi- 
cates from  its  future  earnings,  as  earnings,  or  to  convert  the  amount 
of  such  certificates  into  capital  stock,  and  to  pay  dividends  thereon. 
Earnings  paid  over  as  such  to  Mi's.  Brundage  will  belong  to  her 
absolutely.  But  as  increased  capital,  will  be  hers  for  life  only,  and 
she  will  be  required  to  preserve  it  for  those  entitled  in  remainder, 
using  only  the  income  thereof  for  herself.  She  is  not  entitled, 
absolutely,  to  her  proportionate  share  of  the  consolidation  certificates 
and  the  reserved  fund  of  $518,310,  so  long  as  the  corporation  has  the 
option  of  converting  them  into  capitaL 

IL  The  defendant,  Eliza  Brundage,  is  also  entitled  for  life,  to 
$2,000  in  cash ;  to  the  household  furniture  left  by  the  testator ;  and 
to  a  horse  and  other  chattels  mentioned  in  the  first  clause,  which 
latter  articles,  if  not  belonging  to  the  estate,  arc  to  be  purchased  by 
the  executors  to  meet  the  bequest. 

ILL  The  first  clause  also  makes  a  final  disposition,  after  the  death 
of  Eliza  Brundage,  of  all  the  property  bequeathed  to  her  during 
her  life,  namely,  $1,000  of  the  railroad  stock,  and  $1,000  in  cash,  of 
the  amount  bequeathed  to  her,  to  the  testator^s  son  Charles  G. 
Brundage,  and  the  remainder  of  such  property  to  the  testator's 
heirs  equally,  of  whom  there  are  three,  viz. :  Charles,  Mrs.  Collar, 
and  Sarah  Sophia  Brundage.  The  bequests  in  the  fifth  clause,  to 
Charles,  after  the  death  of  testator's  wife,  of  $1,000  in  Central  Rail- 
road stock  and  $1,000  in  cash,  are  but  repetitions  of  the  like  pro- 
visions in  the  first  clause,  and  are  not  cumulative.  By  virtue  of 
this  bequest  of  $1,000  in  stock  of  the  Central  Bailroad  Company, 
Charles  will  be  entitled,  on  thedeatl^  of  Mrs.  Brundage,  to  ten  shares 
of  such  stock,  or  shares  of  the  nominal  or  par  value  of  $1,000  of 
the  stock  of  the  corporation  formed  by  the  consolidation,  or  in 
whatever  form  said  stock  shall  then  exist 

IV.  The  bequest  in  the  fourth  clause,  to  Sarah  S.  Brundage,  of 
$1,000  in  Kew  York  Central  Bailroad  bonds,  is  not  a  specific  but  a 
general  or  demonstrative  legacy,  and  does  not  fail,  though  the  testa- 
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tor  had  no  such  bonds  at  the  time  of  his  death.    It  is  equivalent  to 
a  bequest  of  $1,000  in  money. 

By  the  same  clause,  she  has  also  a  vested  legacy  of  $1,000  in  cash, 
payable  at  the  death  of  Eliza  Brundage,  out  of  the  general  assets 
of  the  testator, 

V.  The  bequest  to  Mrs.  Collar,  of  "  ten  shares  of  stock  in  the  New 
York  (Jentral  Railroad,  of  $100  a  share,'^  after  the  death  of  Eliza 
Brundage,  is  general  and  not  specific.  It  is  the  duty  of  the  execu- 
tors to  provide  for  its  payment  at  the  death  of  Mrs.  Brundage  out 
of  the  general  assets.  The  fact  that  the  New  York  Central  is  con- 
solidated with  the  Hudson  River  Railroad  Company,  does  not  work 
an  ademption  of  the  legacy,  but  the  legatee  will  be  entitled  to  the  same 
number  of  shares  in  the  New  York  Central  and  Hudson  River  Rail- 
road Company,  or  to  shares  in  that  company  of  the  same  nominal 
or  par  value,  in  the  aggregate,  as  in  the  case  of  the  bequest  to 
Charles. 

VI.  "  The  surplus  *'  or  remainder  of  the  personal  property  of  the 
testator,  after  paying  and  providing  for  all  the  legacies  and  bequests 
contained  in  the  will,  together- with  debts  and  expenses  of  execut- 
ing the  will  and  administering  on  the  estate,  is  given  to  Charles 
C.  Brundage. 

The  costs  of  this  action,  including  the  taxable  costs  and  disburse- 
ments of  the  defendants,  being  in  the  nature  of  expenses  of  execut- 
ing the  will,  are  to  be  paid  by  the  executors  out  of  the  residuary 
property. 

Judgment  to  be  entered  accordingly. 

By  a  stipulation  between  the  parties  Charles  C.  Brundage  was 
made  a  party  plaintiff  in  his  individual  rights  and  it  is  in  that  right 
his  counsel  insists  he  is  entitled  to  a  construction  of  the  will,  as  to 
the  validity  of  the  bequest  to  Collar. 

Judgment  was  entered  in  conformity  to  the  conclusions  of  the 
court  above  stated. 

E.  0.  LaphafUj  for  plaintiffs.  , 

H.  L.  Chmstockf  for  defendants. 

MuLLiir,  P.  J.  The  special  term  was  right  in  holding  that  the 
executors  were  not  entitled  to  call  for  a  construction  of  the  will  aa 
to  the  validity  of  the  devise  of  the  farm  to  Collar.    They  have 
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nothing  to  do  with  the  land.  They  have  no  estate  in  nor  control 
OTer  it. 

Nor  conld  the  conrt  giye  a  construction  to  that  clause  on  the 
application  of  Charles  0.  Brundage.  It  is  charged  in  the  complaint 
that  Collar  did  not  support  the  testator,  but  the  allegation  is  denied 
in  the  answer,  and  there  is  no  proof  on  the  subject. 

If  Brandage  desired  to  have  the  court  pass  upon  that  clause,  it 
was  his  duty  to  make  proof  of  the  facts  alleged  in  the  complaint; 
fiuling  to  do  that,  the  court  could  not  make  any  other  disposition 
of  the  question  than  it  has  done.  The  case  states  that  the 
plaintifiP  offered  to  proye  that  Collar  abandoned  the  premises, 
and  failed  to  provide  for  testator,  etc.,  and  that  defendants  objected 
to  this  eyidence  and  it  was  rejected.  If,  by  the  plaintiff  was  meant 
Charles  C,  I  am  not  satisfied  the  learned  judge  was  right  in  reject- 
ing it  He  obviously  understood  the  offer  to  be  made  by  the  exec- 
utors, and  the  mistake  was  not  corrected,  and  it  is  too  late  to  correct 
it  now. 

It  was  correctly  held  that  the  widow  was  not  entitled  to  any  share 
of  or  interest  in  eighty  per  cent  scrip  issued  by  the  New  York 
Central  Bailroad  Company  to  the  testator. 

The  certificate  for  the  eighty  per  cent  is  dated  the  24rth  March, 
1869,  and  was  issued  in  pursuance  of  a  resolution  of  the  directors 
of  said  company,  passed  18th  December,  1868.  The  testator  died 
2M  June,  1869.  At  the  time  of  his  death,  therefore,  the  scrip  was 
a  part  of  his  personal  estate,  and  no  connection  between  the  original 
stock  and  the  scrip  is  shown  to  exist  thereafter,  or  that  any  connec- 
tion between  them  was  intended  by  the  testator. 

They  were  separate  and  distinct  obligations  against  the  company, 
assuming  that  the  scrip  was  valid,  and  its  validity  is  not  called  in 
question  in  this  action.     Currte  v.  White,  37  How.  330. 

Whatever  dividends  were  made  to  the  stockholders  after  the  death 
of  the  testator,  the  widow  was  entitled  to  the  extent  of  the  shares 
of  stock  held  by  her,  but  not  to  any  earned  before  and  not  paid  until 
after  his  death.  Bedf.  on  Wills,  2d  part,  469,  470,  and  notes ;  Spear 
T.  Harty  3  Rob.  420.  This  scrip  passed  to  the  son  Charles  as  part 
of  the  surplus  referred  to  in  the  last  clause  of  the  will.  Although 
not  entitled  to  share  in  the  eighty  per  cent  scrip,  she  was  entitled  to 
the  dividends  or  income  derived  from  the  twenty-seven  per  cent 
scrip  which  was  issued  after  the  testator's  death,  and  also  to  the 
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income  from  the  consolidation  scrip  issued  by  the  consolidated 
company. 

A  dividend  earned,  but  not  declared,  belongs  to  the  person  owning 
the  stock  when  the  dividend  is  actually  declared,  and  not  to  the 
owner  of  the  stock  before  such  declaration. 

On  the  death  of  the  widow  $1,000  of  the  railroad  stock  bequeathed 
to  her^  passed  to  Charles  G.  Brundage,  together  with  $1,000  of  the 
cash  given  her  by  the  will,  and  the  residue  of  the  property  given  to 
the  widow  was  to  descend  to  his  heirs.  Ten  shares  of  the  same 
stock  is  given  by  the  third  clause  of  the  will  to  Mrs.  Collar  after  the 
death  of  the  widow. 

$1,000  of  the  cash  given  to  the  widow  is,  by  the  fourth  clause  of 
the  will,  given  to  Sarah  S.  Brundage. 

By  the  fifth  clause  of  the  will  the  residue  of  the  property,  the  use 
of  which  was  given  to  the  widow  for  life,  after  paying  the  foregoing 
legacies,  is  given  to  Charles,  and  his  daughters,  Maria  and  Sophie,  to 
be  equally  divided  between  them. 

By  the  fourth  clause,  as  modified  by  the  first  codicil,  ten  shares  of 
New  York  Central  stock,  and  $1,000  in  bonds  of  the  same  company 
are  given  at  the  decease  of  the  testator  to  his  daughter  Sarah  S.  If 
the  testator  was  the  owner  of  ten  shares  of  this  stock  not  bequeathed 
to  some  other  of  the  objects  of  the  testator's  bounty,  these  ten  shares 
are  payable  from  such  stock ;  but  if  not,  it  is  the  duty  of  the  exec- 
utors to  purchase  ten  shares  of  $100  each  and  transfer  them  to  her. 
If  such  stock  cannot  be  procured,  then  Sarah  is  entitled  to  the 
market  value  in  money  of  said  stock,  thirty  days  after  the  testator's 
death. 

As  the  testator  owned  no  bonds  of  the  New  York  Central  Sail- 
road,  the  executors  must  either  procure  such  bonds  and  deliver  the 
same  to  Sarah,  or  pay  her  the  market  value  thereof  in  money, 
thirty  days  after  the  death  of  the  testator. 

By  the  fifth  clause  Charles  C.  is  entitled,  at  the  death  of  the  tes- 
tator, to  $1,000  in  cash. 

Charles  is  entitled,  under  the  will,  to  but  one  sum  of  $1,000  in 
cash,  and  $1,000  in  stock  from  the  cash  and  stock  bequeathed  to  the 
widow.  The  whole  of  that  fund  is  disposed  of  by  the  clauses  of  the 
will  preceding  the  fifth  clause,  and  there  is  nothing  in  the  will  or  in 
the  proof  to  show  that  the  testator  intended  to  revoke  or  modify 
such  clauses. 

When  the  will  was  made  the  testator  had  not  purchased  the  house 
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and  lot,  and  he  conld  not  then  haye  intended  it  should  pass  to 
Charles  as  part  of  the  surplus  referred  to  in  the  will.  There  is 
nothing  in  either  of  the  codicils  if  they  were  made  after  the  pur- 
chase of  the  house  and  lot  indicating  any  change  of  purpose  as  to 
what  was  intended  to  pass  as  surplus. 

The  surplus  contemplated  was,  it  seems  to  me,  that  which  should 
remain  of  the  personal  after  paying  the  dehts  and  the  legacies 
specified  in  the  will. 

As  the  judgment  in  this  case  will  not  interfere  with  the  right  of 
Charles  to  insist  hereafter  that  he  is  entitled  to  the  house  and  lot 
by  the  will,  it  is  better  for  all  concerned  that  the  question  should 
be  reseryed  for  decision  to  another  litigation. 

Judgment  affirmed,  the  costs  of  the  executors  to  be  paid  out  of 
the  estate. 


Seatok,  by  her  guardian  ad  litem,  v.  Dayis,  appellant. 

^eetfMiU — infant  cannot  maintain  action — tenant  for  life  TuHding  ovor» 

An  infant,  by  her  guardian  ad  litem,  brought  action  to  recoyer  possession  of 
premises  from  a  tenant  for  the  life  of  another  holding  oyer  his  term,  and 
damages  for  unlawfully  withholding  possession.  Held,  that  such  action  could 
onl  J  be  brought  by  the  guardian  in  socage  or  the  general  guardian  and  not 
by  the  infant. 

The  objection  in  such  case,  as  to  the  party  plaintiff,  must  be  taken  by  de- 
murrer. 

In  order  to  recoyer  for  mesne  profits  in  an  action  of  ejectment,  a  separata 
count  is  necessary. 

The  tenant  for  another  life  holding  oyer,  is  not  entitled  to  notice  to  quit.  (14 
N.  T.  64 ;  id.  480.) 

Appeal  from  judgment  in  an  action  of  ejectment,  entered  on  the 
report  of  a  referee.  The  premises,  to  recover  the  possession  of  which 
this  action  was  brought,  were  owned  in  fee  by  Joel  Seaton.  In 
November,  1860,  Seaton  and  wife  conveyed  them  to  his  son  Charles 
B.  Seaton,  reserving  to  himself  the  use  of  the  same  for  his  life  and 
the  life  of  his  wife.  In  June,  1866,  the  said  Joel  and  the  defendant 
entered  into  an  agreement  in  writing,  whereby  the  defendant  agreed, 
in  consideration  of  the  use  of  said  premises,  to  support  Joel  and 
wife  during  their  lives,  and  Joel,  on  his  part,  in  consideration  there- 
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of>  agreed  that  defendant  might  use  the  same  during  the  liyes  of 
him,  Joel  and  his  wife.  The  defendant  went  into  possession  and 
supported  the  said  Joel  and  wife  during  their  lives. 

The  wife  died  in  June,  1866,  and  he  died  in  July,  1870.  Charles  B. 
Seaton,  the  father  of  the  plaintiff,  died  in  March,  1862,  leaving  him 
surviving  his  widow  and  the  plaintiff,  his  only  heir  at  law.  This 
action  was  commenced  in  August,  1870,  without  any  demand  of 
the  possession,  or  notice  to  quit.  The  defendant  gathered  and 
carried  away  the  apples  that  grew  on  the  premises  in  the  summer 
of  1870.  The  plaintiff  demanded  judgment,  that  she  have  the 
possession  of  the  premises,  and  the  value  of  their  use.  The  defense 
was  a  general  denial.  On  the  trial  plaintiff  was  permitted,  against 
the  objection  of  defendant's  counsel,  to  give  evidence  of  the  quan- 
tity and  value  of  the  apples  raised  on  the  premises  in  the  summer 
of  1870.  The  plaintiff  was  eleven  years  of  age  when  the  cause  was 
tried.  She  has  not  had  a  general  guardian  appointed.  The 
defendant's  counsel  moved  for  a  nonsuit,  on  the  ground  that  plain- 
tiff, as  an  infant,  cannot  maintain  ejectment  by  a  guardian  ad  lit&iny 
it  should  be  in  the  name  of  the  guardian  in  socage  or  person 
having  the  right  and  power  of  such  guardian  under  the  statute. 
The  referee  denied  the  motion,  and  defendant's  counsel  excepted. 
The  use  of  the  house  was  admitted  to  be  worth  $49  per  year.  The 
referee  ordered  judgment  in  favor  of  the  plaintiff,  that  she  recover 
possession,  and  for  $50  damages  by  reason  of  the  detention  thereof, 
with  costs  of  the  action.  From  that  judgment  the  defendant 
appeals. 

E.  E.  Harding,  for  appellant,  cites  IRS.  718,  §§  6,  6 ;  id.  163, 
§  20 ;  Holmes  v.  Seely,  17  Wend.  76,  and  cases  cited ;  2  Kent's  Com. 
228 ;  Beecher  et  at  v.  Crouse  et  ahy  19  Wend.  306 ;  Moore  v.  Spellman, 
6  Denio,  226 ;  4  Kent's  Com.  109. 

Samuel  0.  Wilson,  for  respondent,  cites  2  Edm.  Stat.  446,  §  1, 
etc.;  Code,  §  116 ;  Parks  v.  Parks,  19  Abb.  Pr.  161;  Code,  §  lU, 
subd.  2,  §  148 ;  Huttert  v.  Young,  13  How.  Pr.  413 ;  Bank  of  Low- 
ville  V.  Edwards,  11  id.  216  ;  Holmes  v.  Davis,  19  K  Y.  488;  2  R. 
S.  307;  Jackson  v.  Harder,  4  Johns.  211. 

MuLLiN,  P.  J.  By  section  6,  of  title  1,  of  chapter  1,  of  part  2 
of  the  Bevised  Statutes,  it  is  enacted  that  whenever  ''an  estate 
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in  lands  shall  become  vested  in  an  infant,  the  gaardiauship  of 
SQch  infant,  with  the  Tights,  powers  and  duties  of  a  guardian  in 
socage,  shall  belong  to  the  father  of  the  infant.  If  there  be  no 
father,  to  the  mother.''  £7  section  6,  of  the  same  article,  all 
statutory  provisions  that  are  or  shall  be  in  force  shall  be  deemed  to 
apply  to  such  guardian.  It  is  said  in  McPherson  on  Infancy,  28, 
that  '^It  is  the  duty  of  a  guardian  in  socage  to  take  possession  of 
the  heir's  person  and  of  the  lands  and  tenements  which  he  has  by 
descent,  and  to  receive  the  rents  and  profits  for  the  heir.  He  has 
au  actual  estate  and  interest  in  the  land,  though  not  to  his  own 
use.  Such  a  guardian,  after  entry,  has  the  legal  possession  of 
the  land  to  the  use  of  the  infant.  *  *  *  He  may  in  his  own 
name  bring  trespass  or  ejectment,  distrain  for  damage  feasant,  or 
make  a  lease  for  years,  and  he  may  avow  in  his  own  name  and  right 
for  rent  upon  a  lease."  McPherson,  35 ;  Holmes  v.  Seely,  17  Wend. 
75,  78 ;  Beecher  v.  Crouse,  19  id.  306. 

In  Holmes  v.  Sedy^  the  action  was  ejectment  in  the  name  of  the 
guardian  in  socage,  and  he  was  held  entitled  to  recover.  In  Beecher 
V.  Crouse,  the  plaintiffs  were  minors,  and  brought  the  action  by 
prochein  ami  for  conversion,  among  other  things,  of  a  portion  of  the 
crops  growing  on  the  farm  which  had  descended  to  them  from  their 
father,  and  which  had  been  raised  subsequent  to  his  decease.  It  was 
held  they  could  not  recover,  the  guardian  in  socage,  as  the  general 
guardian,  must  sue  for  such  property.  The  minor  who  has  a  guar- 
dian in  socage  has  no  right  of  action  to  recover  the  possession  of  his 
lands,  or  the  rents  or  profits  thereof.  The  guardian  alone  can  sue. 
The  provision  of  section  115  of  the  Code  has  no  application  to  the 
case.  That  section  applies  to  actions  in  which  minors  may  main- 
tain an  action  in  their  own  names.  Plaintiff's  counsel  insists  that 
if  plaintiff  was  not  the  proper  party  to  bring  the  action,  the  objec- 
tion should  have  been  taken  by  demurrer  or  answer,  and  not  being 
taken  by  either  it  is  waived.  By  section  144  of  the  Code,  a  defend- 
ant may  demur  to  the  complaint,  when  it  appears  on  the  face  of  it 
that  plaintiff  has  not  legal  capacity  to  sue.  It  does  appear  on  the 
face  of  this  complaint  that  the  plaintiff,  a  minor,  brings  an  action 
of  ejectment  to  recover  the  possession  of  land,  and  the  rents  and 
profits  thereof.  It  is  manifest  that  the  plaintiff  could  not  maintain 
such  an  action.  The  mother  being  guardian  in  socage  should  have 
sued.  If  she  refused,  then  a  general  guardian  should  have  been 
appointed,  and  the  suit  brought  by  such  guardian;  as  the  B.  S.  (3 
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R  S.  243,  §§  3,  10),  authorizes  the  general  guardian  to  bring  all 
8uch  actions  as  guardian  in  socage  might  bring.  The  case  was  one 
iU  which  it  was  necessary  for  defendant  to  demur,  and  not  having 
done  BO,  the  objection  is  waived. 

The  plaintiff  was  permitted  to  prove  the  value  of  the  apples 
raised  on  the  farm  in  1870.  The  use  of  the  house  was  conceded  to 
be  worth  >49  per  year.  The  referee  gave  judgment  for  $50  damages. 
The  action  was  brought  in  a  month  after  plaintiff  ^s  right  accrued. 
The  witnesses  testify  that  there  are  some  sixty  or  seventy  trees  in  the 
orchard,  and  they  jrielded,  in  that  season,  three  bushels  per  tree ; 
they  were  worth  two  shillings  per  bushel.  The  use  of  the  premises 
would  be  $40  per  month;  and  if  there  were  sixty  trees  in  the 
orchard  the  apples  would  come  to  $46.  The  two  amounts  are 
within  a  fraction  of  the  amount  of  the  damages  for  which  judg- 
ment was  given.  To  recover  mesne  profits  under  the  Code  in  an 
action  of  ejectment,  there  must  be  a  separate  count  therefor  in 
the  complaint.  There  is  no  such  count  in  this  complaint,  and  the 
plaintiff  was  not  entitled  to  recover.  But  no  objection  was  taken 
on  that  ground,  and  it  must  be  held  to  be  waived.  We  must  hold 
the  plaintiff  entitled  to  recover  for  mesne  profits,  to  the  same  extent 
that  her  guardian  would  be  entitled  to  recover,  were  she  the  party 
plaintiff.  The  plaintiff  in  such  case  may  recover  mesne  profits  on 
the  value  of  the  use  of  the  laud,  and  to  this  where  the  evidence 
authorizes  it,  may  be  added  such  damages  for  the  unlawful  entry 
and  holding,  as  the  jury  may  see  fit  to  give.  Sedg.  on  Dam.  133 ; 
Dewey  v.  Osborn^  4  Cow.  329 ;  Adams  on  Eject.  391. 

The  measure  of  damages  in  an  action  for  mesne  profits,  the  court 
of  appeals  holds,  is  the  same  that  it  is  in  an  action  of  assumpsit  for 
use  and  occupation.  Holmes  v.  Davis j  19  N.  Y.  488.  The  referee 
was  wrong  in  allowing  plaintiff  any  thing  for  the  apples.  That  he 
did  make  such  allowance  is  demonstrated  by  the  reception  of  the 
evidence,  of  their  value,  against  the  defendant's  objection,  and  by 
the  data  above  given  as  to  the  quantity  and  value. 

The  defendant  as  tenant  for  life  was  not  entitled  to  the  apples  — 
they  belonged  to  the  heir,  and  the  guardian  alone  could  recover  for 
them.  The  defendant  was  not  entitled  to  notice  to  quit.  The  pre- 
cise point  was  decided  in  Livingston  v.  Tanner,  14  N.  Y.  64 ;  Torrey 
V.  Tbrrey,  id.  430. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered  before 
another  referee,  with  costs  to  abide  the  event. 
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Pendletok  V.  Pendleton,  appellant. 

Promiswry  note — ecnrideraHon, 

Defendant  bionght  action  against  plaint  ff  to  set*  aside  a  lease  alleged  to  have 
been  obtained  by  fraud.  Tbe  action  was  settled  bj  plaintiff  executing  a 
zeleaae  npon  tbe  sole  consideration  that  tbe  action  should  be  no  farther  pros- 
ecuted, and  the  plaintiff  herein  should  not  be  liable  for  costs.  Afterward 
defendant  gave  her  promissory  note  to  plaintiff,  the  consideration  being, 
ss  he  claimed,  the  previous  release.  Hdd,  that  the  release  was  not  a  valid 
consideration  for  such  note. 

AffeaIi  from  a  judgment  for  the  plaintiff,  entered  at  the  Allegany 
circnit,  with  a  stipulation  that  the  bill  of  exceptions  be  argued  as  a 
case.    The  facts  appear  in  the  opinion. 

Rufus  Scotty  for  appellant. 

Anffel  A  Jones^  for  respondent. 

Talgoit,  J.  This  is  an  action  upon  a  promissory  note  for  $200, 
dated  January  17, 1870.  The  plaintiff,  in  August,  1869,  procured 
the  defendant  to  execute  to  him  a  life  lease  of  certain  real  estate 
belonging  to  her.  This  lease,  she  alleged,  was  procured  from  her  by 
the  fraudulent  practices  of  the  plaintiff,  and  it  purported  to  be  upon 
the  consideration  of  $1  in  hand,  and  the  agreement  on  the  plaintiff 
to  pay  the  future  taxes  which  should  be  imposed  upon  the  property. 
Soon  after  the  date  of  the  lease  the  defendant  commenced  an  action 
in  this  court,  in  equity,  to  haye  the  same  declared  void  and  set  aside, 
and  canceled  upon  the  ground  that  the  same  had  been  obtained  by 
fraud  and  imposition.  Mr.  Ward  was  the  attorney  in  that  action 
for  Sarah  Pendleton,  and,  at  the  December  recess  of  congress  in  1869, 
when  Ward  was  temporarily  at  home  from  Washington,  he  settled 
the  controyersy,  the  now  plaintiff  releasing  the  life  lease  on  the  sole 
consideration  that  the  suit  should  be  no  further  prosecuted,  and  the 
now  plaintiff  should  not  be  required  to  pay  the  costs  thereof.  This 
the  plaintiff  does  not  appear  to  controyert.  After  the  suit  had  been 
settled,  and  the  release  duly  executed  and  deliyered,  and,  on  the 
17th  of  January,  1870,  the  plaintiff  obtained  this  note  from  the  de- 
fendant, and  he  testifies  that  the  consideration  of  it  was  the  release 
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of  the  life  lease  in  question.  The  defendant  testifies  that  he 
obtained  the  note  from  her  by  the  false  representation  that  Mr. 
Ward,  her  counsel,  had  sent  the  note  to  her  to  be  signed,  and  had 
directed  that  she  should  sign  it,  and  that  she  signed  it  solely  on 
the  faith  of  such  representation.  The  case  states  that  the  plain- 
tiff gave  evidence  '^tending  to  controvert  the  allegations  and 
proof  of  the  defendant  as  to  fraud  in  obtaining  the  note." 
And,  it  must  be  assumed,  that  the  jury  found  that  the  plain- 
tiff did  not  make  the  r^resentations  in  question  when  he  pro- 
cured the  note.  The  statement  of  Mr.  Ward  as  to  the  time  and 
terms  of  the  settlement  and  delivery  of  the  release  are  not  contro- 
verted, and  it  appears  from -the  statement  of  the  plaintiff's  own 
testimony,  that  the  release  of  the  life  lease  was  executed  long  before 
the  note  was  made.  If  the  statement  of  the  plaintiff,  therefore,  is 
true,  there  was  no  valid  consideration  for  the  note.  After  the  re- 
lease had  been  executed,  and,  that  controversy  settled  upon  the  terms 
stated,  there  wajs  no  legal  or  moral  obligation  on  the  part  of  the  de- 
fendant to  give  any  other  or  further  consideration  for  the  release. 
The  previously  executed  release  furnishes  no  such  consideration,  and 
the  promissory  note  of  the  defendant  was  a  mere  nudum  pacluniy  and 
cannot  be  enforced  against  her  if  she  sees  fit  to  repudiate  it. 

The  practice  adopted  by  the  counsel  in  this  case,  of  stipulating 
that  the  bill  of  exceptions  may,  on  an  appeal  from  the  judgment,  be 
heard  at  the  general  term,  without,  as  we  assume,  going  to  the 
special  term,  in  the  first  instance,  must  not  be  considered  as  a  pre- 
cedent, and  is  discountenanced.  The  counsel,  however,  having 
proceeded  on  the  idea  that  this  can  be  done,  we  overlook,  in  this 
instance,  the  irregularity,  upon  the  ground  that  it  seems  to  us  that 
the  plaintiff  has  had  a  verdict  when  in  law  he  was  not  entitled  to 
recover.  It  is  possible  that,  npon  a  new  trial,  facts  may  be  devel- 
oped, which  will  show  the  note  to  have  been  executed  upon  some 
valid  consideration.  On  the  facts  which  appear  to  be  undisputed  in 
the  case  before  us,  the  plaintiff  was  not  entitled  to  recover. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


r 
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FiSHSB,  adminifitratrix,  eta,  et  al^  y.  Hubbsll,  executor,  etc., 

et  oLy  appellants. 

Parties — action  by  legatee  againet  debtor  of  estate. 

The  plaintiib  were  legatees  under  the  will  of  C.  E.  B.,  a  son  of  A.  B.  A.  B.  died 
prior  to  G.  E.  B.  leaving  a  will.  One  of  the  defendants  was  sole  executor 
under  the  will  of  C.  E.  B.,  and  also  administrator  de  bonis  non  of  the  estate 
of  A.  B.  Plaintifb  brought  action  as  creditors  of  G.  E.  B.,  for  a  construction 
of  the  two  wills  of  A.  B.  and  G.  E.  B.,  alleging  that  the  estate  of  G.  E.  B. 
was  entitled  to  a  portion  of  the  estate  of  A.  B.  under  his  will.  The  action 
WIS  brought  against  the  defendant  as  executor,  etc.,  of  G.  E.  B.,  and  not  as 
administrator  of  A.  B.'s  estate. 

Edd,  that  the  plaintiffs  could  maintain  an  action  for  the  construction  of  the 
will  of  A.  B.,  and  that  they  could  sue  jointly  as  creditors  having  claims  of 
equal  degree.  That  the  defendant  being  the  representative  of  both  estates 
could  not  bring  action  In  behalf  of  the  estate  of  G.  E.  B.  against  that  of  A. 
B.,  and  therefore  stood  in  a  position  equivalent  in  its  effect  to  a  fraudulent  col- 
lusion or  refusal  to  sue,  and  a  creditor  or  legatee  of  G.  E.  B.  was  entitled  to 
an  action  against  the  other  estate. 

It  was  necessary  to  join  the  defendant  as  administrator,  etc,  of  A.  B.  Suing 
him  as  executor  of  G.  E.  B.  was  not  sufficient. 

It  is  not  sufficient  that  the  party  who  is  the  representative  be  a  party  to  the 
suit,  but  he  must  be  made  a  party  distinctly  in  his  representative  character. 

Appeal  from  an  interlocutory  order  made  at  the  Erie  county 
special  term,  determining  the  rights  of  the  partiesin  an  equity  case. 
The  tacts  appear  in  the  opinion. 

ff.  R,  Seldetiy  for  appellant. 

W.  TT.  Rowley  and  De  L,  Crittenden,  for  respondents. 

Talcott,  J.  Albert  Banta,  a  resident  of  the  county  of  Ontario, 
died  there  prior  to  February  10, 1864,  leaving  him  surviving  Sarah 
Banta,  his  widow,  and  his  two  sons  and  heirs  at  law,  Charles  Edward 
Banta,  and  Stanley  A.  Banta.  He  also  left  a  last  will  whereby  ho 
appointed  the  said  Sarah  Banta,  his  widow,  sole  executrix.  Charles 
Edward  Banta,  one  of  the  sons  of  said  Albert,  died  in  September, 
1864,  leaving  a  last  will  whereby  the  defendant  George  Hubbell  was 
appointed  his  sole  executor.  Mrs.  Sarah  Banta  proceeded  with  the 
execution  of  the  will  of  Albert  Banta  until  October,  1870,  when  she 
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died.  And  thereupon  the  defendant  George  Hubbell  was  duly 
appointed  administrator  de  bonis  non  of  Albert  Banta.,  with  the  will 
annexed.  The  plaintiffs  are  legatees  of  Charles  Edward  Banta,  the 
son  of  Albert  Banta,  and  they  have  commenced  this  suit  upon  .he 
ground  that  as  such  legatees  they  are  creditors  of  the  estate  of 
Charles  Edward  Banta,  and  they  claim :  First.  That  the  estate  of 
Albert  Banta  is  indebted  to  the  estate  of  Charles  Edward  Banta^ 
inasmuch  as  they  say  that  by  the  true  construction  of  the  will  of 
Albert  Banta^  his  real  estate  was  in  equity  converted  into  personalty 
as  of  the  time  of  the  testator's  death,  and  therefore  that  the  share 
or  proportion  of  that  estate  to  which,  under  the  will  of  Albert  Banta^ 
his  deceased  son  Charles  Edward  was  entitled,  was  personal  property 
due,  and  which  ought  to  be  paid  over  to  the  said  Hubbell  as  the 
executor  of  said  Charles  Edward,  to  an  extent  sufficient  to  satisfy 
the  balance  due  to  said  legatees.  Second.  !^he  plaintiffs  claim  that 
if,  by  the  true  construction  of  the  will  of  Albert  Banta,  the  real 
estate  was  not  converted  into  personalty,  but  that  Charles  Edward 
took  his  proportion  of  the  same  as  realty  under  the  provision  of  the 
will,  then  that  the  legacies  to  which  the  plaintiffs  are  entitled  under 
the  will  of  Charles  Edward  were,  by  the  true  construction  of  the 
latter  will,  charged  upon  the  real  estate  of  the  said  Charles  Edward, 
and  to  be  paid  out  of  the  same  as  against  Stanley  A.  Banta,  the  liv- 
ing son  of  Albert  Banta  and  the  residuary  devisee  and  legatee  under 
the  will  of  Charles  Edward  Banta.  The  case  it  will  be  seen  thus 
involved  the  construction  of  the  two  wills  in  question.  The  justice 
who  tried  the  cause  has  determined  both  the  propositions  above 
stated  in  favor  of  the  plaintiff. 

We  think  the  plaintiffs  have  a  right,  under  the  circumstances  of 
this  case,  to  maintain  an  action  for  the  general  purposes  and  objects 
which  the  plaintiffs  seek  in  this  suit.  Under  particular^circum- 
stances,  a  creditor  of  an  estate  of  a  deceased  person  may  maintain 
an  action  to  collect  his  debt  from  a  debtor  to  the  estate. 

'^  A  person  is  not  properly  a  party  to  a  suit  between  whom  and 
the  plaintiff  there  is  no  proper  privity  or  common  interest,  but  his 
liability,  if  any,  is  to  another  person.  This  may  be  illustrated  by 
the  common  case  of  a  bill  brought  by  a  creditor  against  an  exec- 
utor or  administrator  for  payment  of  his  debt  out  of  the  assets.  To 
such  a  bill,  a  debtor  to  the  estate  is  not  ordinarily  a  proper  party, 
because  his  liability  is  solely  to  the  executor  of  administrator.  But 
if  a  special  case  is  made  out,  such  as  collusion  between  him  and  the 
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ezecntor  or  administrator  or  insolvency  of  snch  personal  represen- 
tatiTe,  then,  and  in  that  case,  the  debtor  may  be  made  a  party  as  a 
means  of  uprooting  the  fraud  or  of  securing  the  property/'  Story's 
Eq.  PL,  §  227;  Newland  v.  Champiofiy  1  Ves.  105;  Dor  and  v. 
Simpsofi,  4  id.  651 ;  Akayer  v.  Bowley,  6  id.  748.  Where  the  exec- 
utor is  a  partner  in  a  firm  which  is  indebted  to  the  estate,  in  such 
a  case  the  debtor  may  be  made  a  party  to  the  suit  of  the  creditor 
for  an  account  of  the  assets  and  for  payment  of  his  debt.  Oedge  t. 
TraiU,  1  Buss.  &  M.  281.  So  where  the  personal  representative  of 
the  testator  refuses  to  sue,  any  person  beneficially  interested  in  the 
estate  as  legatee  has  a  right  to  institute  a  suit  respecting  such  assets. 
WiUon  V.  Moore,  1  Mylne  &  Keene,  127,  442.  Here  the  executor  of 
Charles  Edward  Banta,  whose  duty  it  is  to  see  to  the  collection  of 
the  assets  of  the  estate  of  which  he  is  executor,  and  to  pay  over 
the  legacies,  is  also  the  administrator  de  bonis  non  of  the  estate 
which  is  claimed  to  be  the  debtor  of  Charles  Edward  Banta's  estate. 
He  cannot,  as  executor  of  Charles  Edward,  sue  himself  as  adminis- 
trator of  Albert  TrusteeSy  etc,  v.  Stewart,  27  Barb.  553.  So  that 
without  the  necessity  of  imputing  any  fraudulent  collusion  or  neg- 
lect, he  stands  in  a  position  which  is  equivalent  in  its  effect  to  a 
fraudulent  collusion  or  a  refusal  to  sue,  and  we  think  it  is  a  case 
which  falls  within  the  reason  of  the  exceptions  recognized  in  the 
cases  cited.  If  the  plaintiffs  can  maintain  the  action  at  all,  it  seems 
to  be  clear  that  they  may  call  for  the  construction  of  the  will  of 
Albert  Banta,  since  such  a  construction  is  necessary  to  the  deter- 
mination of  the  question  whether  the  estate  of  Albert  Banta  is  in- 
debted to  the  estate  of  Charles  Edward.  It  seems,  also,  to  be  clear 
that  if  the  plaintiffs  may  maintain  the  action  at  all,  they  may  join 
in  the  same  as  creditors  having  claims  of  equal  degree  and  under 
like  circumstances.  Barb,  on  Parties,  385;  Story's  Eq.  Juris., 
5§  532-538;  Lmtilhon  v.  Moffat,  1  Edw.  Ch.  451.  But  that  the  per- 
BonsJ  representative  of  the  estate  of  Albert  Banta  is  a  necessary 
party  to  the  suit,  there  can  be  no  doubt  If  the  estate  of  Albert 
Banta  was  by  his  will  converted  out  and  out  into  personalty,  the 
personal  representative  is  the  party  to  account,  and  an  account  must 
be  had  between  the  two  estates,  consequently  the  decretal  order, 
which  the  justice  at  special  term  has  made,  requires  the  defendant 
Hubbell  to  render  an  account  as  administrator  of  the  estate  of 
Albert  Banta.  Story's  Eq.  Ph,  §  ]  02.  Without,  therefore,  the  pres- 
ence of  the  personal  representative  of  Albert  Banta  as  a  party,  the 
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suit  is  wholly  fruitless  and  nugatory.  Though  George  Hubbell  is 
made  a  party  defendant  to  the  suit,  it  is  solely  and  distinctly  as  the 
executor  of  Charles  Edward  Banta^  and  as  such  only  has  he  appeared 
and  answered. 

To  bind  the  estate  of  a  deceased  party,  or  to  uuthorize  any  de- 
cree for  an  account  against  the  same,  it  is  not  sufficient  that  the 
party  who  is  the  representative  be  a  party  to  the  suit,  but  he  must 
be  made  a  party  distinctly  in  his  representative  character.  This 
suit,  therefore,  is  wholly  defective,  and  for  want  of  the  presence  of 
the  personal  representative  of  Albert  Banta  cannot  proceed  to  a  de- 
cree against  his  estate,  nor  is  any  part  of  the  order  appealed  from 
or  any  determination  therein  contained  binding  upon  such  estate. 
The  order  appealed  from  must,  therefore,  be  reversed  and  the  case 
remanded  to  the  special  term,  with  leave  to  the  plaintiffs  to  apply 
there  for  permission  to  amend  their  complaint  by  bringing  in  George 
Hubbell  as  administrator  de  bonis  non,  with  the  will  annexed,  of 
Albert  Banta,  and  also  for  permission  to  amend  the  complaint  as  to 
such  other  defects  of  form  as  they  may  be  advised.  All  upon  such 
terms  as  in  the  discretion  of  the  special  term  may  be  deemed  just. 

As  this  defect  of  parties  was  apparent  on  the  face  of  the  com* 
plaint,  and  as  no  demurrer  was  interposed  and  apparently  no  sug- 
gestion of  the  defect  was  made  until  the  argument  of  the  appeal, 
neither  party  is  to  have  costs  of  the  appeal.    The  order  will  be : 

Order  appealed  from  reversed,  action  remanded  to  the  special  term, 
with  leave  to  the  plaintiffs  to  apply  there  for  permission  to  amend 
their  complaint  by  bringing  in  as  a  party  defendant  George  Hubbell 
as  administrator  of  the  estate  of  Albert  Banta,  and  to  amend  the 
oomplaint  in  regard  to  such  other  defects  of  form  as  they  shall  be 
advised,  upon  such  terms  as  may  be  deemed  just. 
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The  People  ez  rel  Akik  y.  Mobgak  et  al,  assessors  of  the  town 
of  Scipio,  and  Teaoy  et  al.,  railroad  commissioners  of  the  same 
town. 

BaHraad  aid  bonds — certiorari  to  reti&w  proeeedinga  of  town  auesiora  —  t<w 
payer  proper  party — proceedings  reviewable  —  conetUutionaHty  of  acts  — 
eMenee.  ' 

Under  several  acts  of  tlie  legislature,  passed  in  1866  (ch.  898),  1867  (ch.  917), 
1868  (ch.  61),  1869  (ch.  84)  and  1871  (ch.  298),  the  raising  of  money  npon  the 
credit  of  certain  towns  in  aid  of  the  N.  Y.  &  O.  M.  B.  R.  was  authorized.  By 
Boch  acts  it  was  provided,  that  in  each  town  the  consent  of  a  majoritj  of 
tax  pajers,  representing  more  than  one-half  of  the  taxable  property  of  the 
town,  should  be  necessary  to  the  bonding.  The  consent  was  required  to 
be  in  writing  and  duly  acknowledged.  The  fact  that  a  majority  of  tax 
payers,  etc.,  had  assented,  was  to  be  proved  by  the  affidavit  of  a  town 
assessor,  or  clerk,  or  county  clerk  indorsed  on  the  consent  which  was  to  be 
filed. 

Upon  a  writ  of  certiorari  issued  on  the  application  of  a  tax  payer  of  the  town 
of  Sdpio,  to  the  assessors  and  railroad  commissioners  appointed  in  pur- 
suance of  the  acts  named  to  bond  said  town : 

Held^  that  a  tax  payer  of  the  town,  and  not  the  town,  was  a  proper  party  to 
apply  for  a  certiorari  to  review  the  proceedings  of  the  assessors  in  relation 
to  the  matter  of  bonding. 

That  the  dedsion  of  the  assessors,  that  the  required  number,  etc.,  of  taxable 
inhabitants  had  given  consent,  was  a  judicial  decision,  and  as  such  liable  to 
review  by  certiorari. 

That  the  pendency  of  a  suit  in  equity,  concerning  the  same  tfubject-matter,  did 
not  bar  the  proceedings. 

That  the  statute  prescribing  upon  what  evidence  the  railroad  commissioners 
should  act,  no  other  evidence  could  be  required,  and  that,  where  it  waa 
proved  by  the  proper  affidavit,  that  the  necessary  consents  had  been  ob- 
tained, they  were  authorized  and  required  to  borrow  the  money. 

The  acts  authorizing  the  bonding  Of  towns  are  not  unconstitutional,  on  the 
ground,  that  the  legislature  has  no  power  to  pass  them.  And  the  acts  of 
1866  (ch.  S98)  and  1871  (ch.  298)  are  not  so  on  the  ground  that  they  each 
embrace  more  than  one  subject,  and  that  not  expressed  in  its  title. 

It  seems  to  be  decided,  that  when  a  local  or  private  bill  contains  provisions 
which  apply  to  the  whole  State,  the  act  is  valid,  although  the  title  does  not 
refer  to  such  a  provision.  But  where  a  statute,  which  applies  to  the  State  at 
large,  contains  provisions  of  a  local  or  private  nature,  not  disclosed  in  the 
title,  the  latter  provisions  are  void  as  being  in  violation  of  the  constitution. 

In  the  two  acts,  the  provisions  of  the  statute  give  effect  to  the  objects  and 
purposes  disclosed  in  the  titles,  and  such  an  act  is  not  a  violation  of  the 
otnuititatioDal  provision,  however  numerous  or  various  Its  proviaions  may  be. 
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The  assessors  being  required,  by  the  statute,  to  act  upon  their  own  personal 
knowledge  in  determining  the  question  of  consent,  their  action  in  doing  so 
was  valid,  and  their  decision  upon  the  subject  oonclusire  in  proceedings  to 
review  their  action  hy  eertwrari. 

Oebtiorabi  to  the  assessors  of  the  town  of  Scipio,  in.  the  coontj 
of  Cayuga^  to  review  the  proceedings  of  those  officers  in  bonding 
said  town  in  aid  of  the  New  York  &  Oswego  Midland  Bailroad 
Company. 

Chapter  398  of  the  Laws  of  1866,  section  1,  provides,  that  on  the 
application,  in  writing,  of  twelve  or  more  freeholders,  residents  of 
any  town  in  certain  counties  named  in  it,  of  which  Caynga  was  not 
one,  it  should  be  the  duty  of  the  county  judge  wherein  such  town 
is  situated,  or  the  supreme  court  at  any  special  term  thereof,  to 
appoint  not  more  than  three  freeholders,  residents  of  said  town, 
commissioners  to  carry  into  effect  the  purposes  of  said  act 

By  the  next  section  the  commissioners  are  authorized  to  borrow, 
on  tiie  credit  of  the  town,  such  sum  of  money  as  the  tax-paying 
inhabitants  shall  fix  upon  by  their  consent,  in  writing,  not  exceed- 
ing thirty  per  cent  of  the  assessed  valuation  of  the  real  and 
personal  estate  of  said  town  as  shown  by  the  assessment  roll  of  said 
town  for  1865.  The  power  thus  conferred  could  be  exercised  only 
on  the  condition  that  the  consent,  in  writing,  of  a  majority  of  the 
tax  payers  of  the  town  owning  or  representing  more  than  one-half 
of  the  taxable  property  appearing  on  the  said  assessment  roll, 
should  be  first  obtained.  The  consent  is  required  to  be  proved  or 
acknowledged  in  the  same  manner  as  conveyances  of  real  estate. 

The  consent  was  also  required  to  state  the  amount  of  money 
authorized  to  be  raised.  The  fact  that  the  consent  of  a  majority  of 
the  tax  payers,  representing  a  majority  of  the  taxable  property,  has 
been  obtained  and  acknowledged,  or  proved,  should  be  proved  by 
the  affidavit,  in  writing,  of  one  of  the  assessors,  or  by  the  affidavit 
of  the  town  or  county  clerk,  indorsed  on  such  consent,  which  is 
then  required  to  be  filed. 

These  things  being  done,  the  commissioners  may  borrow  the 
money,  issue  bonds,  subscribe  and  pay  for  stock  in  the  company 
designated  in  the  consent. 

By  section  3  of  chapter  917  of  the  Laws  of  1867,  the  directors 
of  the  New  York  &  Oswego  Midland  Railroad  Company  are 
authorized  to  construct  a  branch  road  from  any  part  of  its  line  in 
the  county  of  Chenango  or  Madison,  through  those  counties  and 
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Cortland  and  Cayuga  to  the  city  of  Auburn,  whenever,  in  their 
judgment,  it  should  be  for  the  interest  of  the  company  so  to  do,  and 
the  towns  along  the  line  of  said  branch  or  interested  in  the  con- 
struction thereof,  in  any  county  through  which  said  road  should 
run,  should  have  the  same  right  and  authority  to  subscribe  for 
stock  and  issue  bonds  to  aid  in  the  construction  thereof,  as  is  given 
by  the  act  above  referred  to. 

By  section  1  of  chapter  61  of  the  Laws  of  1868,  it  is  provided 
that  in  every  case  where  consents,  in  writing,  shall  have  been 
obtained  as  required  in  the  statutes  above  referred  to,  they  shall  be 
valid  and  effectual  for  all  purposes  for  which  they  are  authorized  to 
be  given,  and  shall  not  be  invalidated,  avoided,  or  in  any  manner 
affected  by  reason  of  the  fact  that  the  consents  so  obtained  are  based 
partly  on  the  assessment  roll  of  1865,  and  partly  on  that  of  1866 
or  for  any  other  error,  irregularity,  omission  or  defect,  provided  the 
consent  of  the  requisite  number  owning  or  representing  the  requisite 
amount  of  property  have  been  obtained,  as  appears  by  the  assess- 
luent  roll  for  either  of  those  years. 

By  section  2,  it  is  declared  that  no  consent  of  tax  payers  of  any 
town,  in  writing,  nor  the  bonds  issued  upon  the  faith  of  such  con- 
sent should  be  invalidated  or  held  void,  or,  in  any  manner,  affected 
by  reason  of  any  formal,  clerical  or  other  defect,  irregularity  or 
omission  in  the  proofs  or  acknowledgments  of  such  consents,  or  in 
the  making  or  entry,  or  in  the  minutes  of  any  determination,  or 
in  the  affidavits  required  to  be  made  by  any  assessors,  town  or 
county  clerk,  or  other  person  or  body,  or  in  any  filing  or  recording 
in  any  town  or  county  clerk's  office,  provided  the  requisite  consents 
have  been  obtained. 

Section  6  of  chapter  84  of  the  Laws  of  1869  makes  the  provis- 
ions of  the  last  two  sections  above  mentioned  applicable  to  all 
consents  obtained  since  the  passage  of  said  act,  and  to  all  such  as 
might  be  afterward  obtained.  All  consents  are  required  to  be  based 
on  the  assessment  roll  of  1868. 

By  section  1  of  chapter  298  of  the  Laws  of  1871,  the  directors  of 
the  said  conofpany  are  authorized  to  extend  their  road  from  the  city 
of  Auburn,  or  from  any  point  on  said  road  easterly  or  southerly 
from  said  city,  upon  such  route  and  through  such  counties  as  the 
directors  shaU  deem  most  feasible,  to  any  point  on  Lake  Erie  or  the 
Niagara  river.  Any  town  in  any  county  through  or  near  which  said 
road,  or  its  branches,  may- be  located,  except  such  as  are  excepted 
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from  the  provisions  of  the  general  bonding  act^  may  aid  the  con- 
struction of  such  road  and  its  branches  and  extensions,  by  the  issae 
of  bonds  in  the  manner  provided  for  in  the  act  of  1866 »  and  the  acts 
amendatory  of  and  supplementary  thereto. 

By  the  second  section  of  the  same  act,  the  last  assessment  roll 
preceding  the  time  of  obtaining  the  consents  shall  be  adopted  as  the 
basis  of  such  bonding. 

Upon  the  application  of  the  required  number  of  the  tax  payers 
of  the  town  of  Scipio,  commissioners  were  appointed  to  borrow 
money  and  subscribe  for  the  stock  of  said  railroad  company.  A 
paper  was  filed,  purporting  to  be,  and  which  the  assessor  of  said 
town  by  affidavit  indorsed  thereon  swore,  contained  the  consent  of 
a  majority  of  the  tax  payers  of  said  town,  representing  a  majority 
in  amount  of  the  taxable  property  of  said  town,  and,  thereupon,  the 
commissioners  proceeded  to  borrow  money  to  the  amount  specified 
in  the  consent,  and  to  issue  bonds  therefor. 

The  assessors  make  return  to  the  certiorari,  that  on  the  26th  of 
August,  1871,  they  met  at  the  town  of  Scipio,  and  had  present  the 
last  preceding  assessment  rolls  of  Scipio,  together  with  the  consents 
and  the  assessors'  affidavit,  and,  after  due  computation,  examination 
and  deliberation,  and  from  their  own  knowledge  of  the  persons 
whose  names  were  signed  to  said  consents,  did  adjudge  it  was  signed 
by  the  requisite  number  representing  the  requisite  amount  of  prop- 
erty, and  that  the  signatures  had  been  duly  proved. 

D.  Wright,  for  relator,  cited  People  v.  Supervisors  of  Chautauqua 
Co.,  43  N.  Y.  10 ;  People  v.  HiUs,  35  id.  449  (validity  Westchester 
Act) ;  Smith  v.  The  Mayor  of  New  York,  34  How.  608  (the-  tax- 
levy  case) ;  The  People  v.  (ySrien,  38  N".  Y.  193 ;  Bank  of  Borne  v. 
Village  of  Rome,  18  id.  38 ;  Starin  v.  Genoa,  23  id.  439 ;  People  v. 
Mitchell,  35  id.  551 ;  Sweet  v.  ffulbert,  51  Barb.  312 ;  The  People  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419 ;  Morewood  v.  Hollister,  6  id. 
327 ;  Oiiuit  v.  Fairchild,  4  Denio,  83 ;  Beach  v.  King,  17  Wend.  197 ; 
Gruger  v.  Halliday,  11  Paige,  314 ;  Tlie  People  ex  ret  Haines  v.  Smith, 
3  Lans.  291 ;  S.  C,  45  N.  Y.  772 ;  The  People  v.  Goodwin,  6  id.  568 ; 
The  People  v.  Hamilton,  39  id.  107;  T%e  People  v.  Board  of  Police, 
id.  506 ;  People  v.  Supervisors  of  Westchester  Co.,  57  Barb.  378 ;  People 
ex  rel.  v.  Hulbert,  46  N.  Y.  110 ;  People  ex  rel  v.  Flagg,  id.  401 ;  Bex 
Beed,  Doug.  490 ;  Bex  v.  Lovett,  7  Term  E.  122 ;  Hopkins  v.  Cabrey, 
24  Wend.  264 ;  Baldwin  v.  City  of  Buffalo,  35  N.  Y.  380 ;  Le  Boy  v. 
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The  MayoTy  etc,  20  Johns.  430;  Coles  v.  Coles,  15  id.  159 ;  3  Kent's 
Com.  37;  The  People  v.  Franklin,  5  Lans.  129. 

Charles  Mason,  for  defendant^  cited  DooliUle  y.  The  Supervisors  of 
Broome  Oo^  18  N.  Y.  155;  Roosevelt  y.  Draper  et  al,  23  id.  318;  32 
Barb.  105;  16  How.  Pr.  137;  7  Abb.  Pr.  108;  11  How.  Pr.  180  f 
The  People  ex  reL  Lawrence  y.  Schell,  6  Lans.  353 ;  Golden  y.  Boits, 
12  Wend.  234;  People  y.  Overseers  of  the  Poor,  44  Barb.  467 ;  Stark- 
weather y.  Seeley,  45  id.  164 ;  The  Town  of  Dicanesburg  y.  Jenkins, 
46  id.  294;  S.  0.,  40  id.  574;  1  R  S.  (5th  ed.)  813,  §  9;  Matter 
of  Mt.  Morris  Square,  2  .Hill,  15 ;  The  People  ex  rel  Church  y. 
Supervisors  of  Allegany  Co.,  15  Wend.  198 ;  24  Barb.  140 ;  Matter 
of  Conover  y.  Devlin,  id.  641 ;  Susquehanna  Bank  y.  Supervisors  of 
Broome  Co.,  25  N.  Y.  314,  315 ;  Stuart  y.  Hall,  2  Oyerton  (Tenn.), 
179;  Oroshon  y.  Lyon,  16  Barb.  461;  Ogden  y.  Bodle  d  Taggard, 
2  Duer,  611 ;  Draper  y.  Stouvenill,  38  N.  Y.  219 ;  The  People  y. 
Supervisors  of  Livingston  Co.,  43  Barb.  232. 

liuLLiK,  P.  J.  The  objections  relied  on  by  the  relator's  counsel 
to  set  aside  the  proceedings,  will  be  considered  when  we  come  to  the 
examination  of  the  points  presented  by  him. 

The  relator  is  met  at  the  threshold  of  the  inyestigation  with  three 
objections,  either  of  which,  being  well  taken,  renders  it  unnecessary 
to  consider  any  of  the  points  presented  by  the  relator's  counseL 

The  first  is  that  there  is  no  proper  relator.  A  tax  payer  and 
resident  of  the  town  haying  no  such  status  as  entitles  him  to  a 
certiorari  to  reyiew  the  proceedings  to  bond  said  town,  the  town  of 
Scipio  being  the  only  proper  party  as  relator. 

Second.  A  suit  in  equity  is  pending  to  cancel  the  bonds  for  the 
same  errors  and  defects  on  which  the  proceedings  are  sought  to  be 
set  aside  in  this  proceeding,  and  a  certiorari  will  not  lie  if  the  party 
has  another  remedy. 

Third.  A  certiorari  will  not  issue  in  this  case,  to  bring  up  the 
proceedings,  as  there  is  no  final  determination  to  be  reyiewed. 

L  Is  the  relator,  as  a  tax  payer  of  the  town  of  Scipio,  entitled  to 
a  writ  of  certiorari  to  reyiew  the  proceedings  of  the  assessors  ? 

It  has  been  held  in  seyeral  cases  that  a  tax  payer  cannot  maintain 
an  action  in  his  own  name  to  restrain  the  collection  of  a  tax 
upon  the  inhabitants  of  a  town,  yillage  or  city,  of  which 
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a  stockholder  in  a  railroad  company  against  his  will,  and  his  property 
taken  to  pay  for  the  stock,  he  is  without  remedy.  This  cannot  be 
60  in  a  land  in  which  the  commandment  ^'  thou  shall  not  steal " 
is  not  deemed  to  be  abrogated. 

n.  Is  the  suit  in  equity  a  bar  to  the  remedy  by  certiorari. 

I  have  referred  to  cases  holding  that  a  tax  payer  cannot  maintain 
an  action  in  equity  to  restrain  the  collection  of  a  tax  that  is  imposed 
upon  all  the  inhabitants  of  a  municipality  in  common  with  himself, 
nor  to  set  aside  a  corporate  act  affecting  the  same  class  of  persons. 
If  this  is  the  law,  the  suit  relied  upon  by  the  respondents'  counsel 
cannot  bar  the  remedy  by  certiorari  as  the  plaintiffs  in  it  can  never 
obtain  by  it  a  particle  of  relief. 

III.  Is  the  determination  of  the  assessors  final,  so  that  a  certiorari 
may  issue  to  bring  them  up  for  review  ? 

If  th'fey  were  not  final  when  the  certiorari  ^2A  brought,  they  never 
will  be. 

The  question  whether  the  required  number  of  tax  payers  had 
signed  the  consent  was  finally  disposed  of,  and  all  that  was  there- 
after done  was  done  by  the  commissioners  in  preparing  the  bonds 
and  subscribing  for  stock,  acts  purely  ministerial. 

For  myself,  I  entertain  no  doubt  the  relator  was  entitled  to 
the  writ,  and  this  court  has  the  power  under  it  to  review  the  pro- 
ceedings of  the  assessors,  and,  if  found  to  be  illegal,  to  set  them 
aside. 

I  have  examined  the  book  handed  up  that  contains  the  writ  and 
return  thereto,  and  I  find  in  it  no  return  other  than  that,  an  abstract 
of  which  is  given  above,  and  that  sets  forth  the  meeting  of  the  as- 
sessors, the  inspection  of  the  tax  rolls  and  consents,  and  their  adju- 
dication upon  them,  and  their  own  knowledge  of  the  identity  of  the 
persons  signing  the  consents  with  those  whose  names  are  on  the 
assessment  roll. 

The  respondents'  counsel  evidently  intends  to  use  this  adjudica- 
tion as  a  bar  to  the  right  to  go  behind  it,  and  review  the  action  of 
the  assessors. 

The  court,  in  reviewing  the  proceedings,  are  governed  by  the  re- 
turn of  the  officers  or  body  to  which  the  writ  is  directed.  Matter 
of  Eightieth  Street,  16  Abb.  169;  The  People  v.  The  Mayor,  etc.,  2 
Hill,  9 ;  People  v.  Wheeler,  21  N.  Y.  82.  It  will  not  take  into  con- 
sideration papers  annexed  to  the  return.  Case  last  cited  and  AUyn 
V.  ComWs  of  Schodack,  19  Wend.  342. 
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The  relator's  first  point  is,  that  the  assessors  had  no  jorisdiction 
to  make  the  affidavit  indorsed  on  the  consents,  as  it  does  not  appear 
by  the  retnm  that  the  road  of  the  New  York  &  Oswego  Midland 
Railroad  Company  was  located  in  the  town  of  Scipio,  or  any  other 
town,  of  the  connty  of  Cayuga. 

When  a  statute  prescribes  the  evidence  that  shall  be  furnished  to 
an  officer  or  tribunal  in  order  to  authorize  the  issue  of  process,  or  the 
performance  of  any  other  duty,  jurisdiction  is  acquired  when  such 
evidence  is  furnished,  and  no  further  or  other  evidence  can  be 
required. 

The  railroad  commissioners  of  Scipio  were  authorized  and  required 
to  borrow  money  and  issue  bonds  when  it  was  proved  to  them,  by 
the  affidavit  of  the  assessor  or  town  clerk,  or  by  that  of  the  county 
clerk,  that  the  consents  required  by  the  statute  had  been  obtained. 
No  proof  is  required  that  the  Midland  Company  had  been  incorpo- 
lated,  or  its  line  located  in  Scipio,  or  elsewhere,  in  the  county  of 
Cayuga. 

If  these  facts  must  have  been  proved,  how  was  the  proof  to  be 
made,  orally  or  by  affidavit?  Who  should  administer  the  oaths,  and 
how  and  by  whom  was  the  evidence  to  be  perpetuated,  so  it  could 
be  returned  when  called  for  by  the  courts  or  parties  interested? 

Neither  the  assessors  nor  commissioners  have  the  power  to  admin* 
ister  oaths,  nor  does  the  statute  seem  to  contemplate  that  evidence 
on  any  subject  should  be  given,  except  such  as  is  derived  from 
the  assessment  rolls,  consents  and  the  personal  knowledge  of  the 
assessors. 

There  may  be  cases  in  which  proof,  in  addition  to  that  in  terms 
required  by  the  statute,  should  be  made  in  order  to  confer  jurisdiction. 
Should  a  statute  authorize  an  order  of  arrest  on  proof  that  the  de- 
fendant was  a  non-resident,  it  would  probably  be  implied  that  proof 
of  indebtedness,  or  other  cause  of  action,  should  be  made  in  order  to 
confer  jurisdiction.  But,  in  such  cases,  the  officer  or  court  would 
have  power  to  administer  oaths,  and  could  perpetuate  the  evidence 
taken  before  him.  But,  when  the  officer  or«  tribunal  has  no  such 
power,  the  proofs  specified  in  the  statute  need  only  be  furnished. 
The  legislature  alone  is  responsible  for  the  injustice,  if  any,  resulting 
from  such  unguarded  and  unwise  legislation. 

It  is  not  necessary,  under  the  act  of  1866,  which  is  the  first  act 
authorizing  bonding  in  aid  of  the  Midland  Company,  that  any  rail- 
road should  be  built  or  located  before  the  bonds  may  be  issued  by 
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the  towns  in  the  counties  named  in  the  first  section  of  that  act 
The  only  security  the  people  of  the  towns  in  those  counties  had, 
that  the  moneys  raised  would  be  used  for  the  construction  of  a  rail- 
road, was  the  integrity  of  the  directors. 

The  acts  of  1867  and  1869,  authorizing  the  directors  of  said  rail- 
road company  to  construct  a  branch  road  from  the  main  line  through 
the  counties  named  in  it — and  of  these  Cayuga  is  one  —  whenever  it 
should,  in  their  judgment,  be  for  the  interest  of  said  corporation, 
the  towns  and  cities  along  the  line  of  said  branch  road,  or  interested 
in  the  construction  thereof,  in  any  county  through  which  said  road 
should  run,  were  authorized  to  bond  themselves  to  aid  in  the  con- 
struction thereo£ 

The  company  to  be  aided  is  the  New  York  &  Oswego  Midland^ 
and  the  road  for  which  the  money  raised  is  to  be  applied  is  the  road 
of  such  company,  which  embraces  the  main  line  and  its  branches. 

The  section  seems  to  have  been  carefully  prepared,  and  the  dis- 
tinction between  the  branches  and  the  road  of  the  company  observed. 
The  towns  and  cities  along  the  line  of  the  branches,  through  which 
said  road  shall  run,  were  authorized  to  bond  in  aid  of  the  construc- 
tion thereof — that  is,  in  aid  of  the  road,  not  of  the  branches  only. 

By  the  act  of  1871,  the  Midland  Company  is  authorized  to  extend 
and  construct  its  road  from  Auburn  or  any  point  on  the  line  of  its 
road,  easterly  or  southerly  from  said  city,  through  such  counties  as 
it  should  deem  most  feasible,  to  any  point  on  Lake  Erie  or  Niagara 
river,  and  any  town,  in  any  county,  through  or  near  which  said  road 
or  its  branches  may  be  located,  with  certain  exceptions  not  material 
to  be  referred  to,  may  aid  the  constiniction  of  said  railroad  and  its 
branches,  by  the  issue  and  sale  of  bonds. 

This  section  makes  it  quite  certain  that  the  money  raised  is  to  be 
applied  to  the  construction  of  the  road,  including,  in  that  term,  all 
its  branches,  and  is  not  to  be  raised  to  aid  in  the  construction  of  the 
branches  only,  but  may  be  applied  wherever  the  company  deems 
proper,  subject  to  the  general  restriction  that  it  is  not  to  be  applied 
to  the  construction  of  the  road  or  its  branches  beyond  the  county, 
except  upon  a  condition  not  important  to  be  stated. 

The  counsel  for  the  relator  insists,  in  his  second  and  third  points, 
that  the  acts  which  authorize  the  bonding  of  towns  in  aid  of  rail- 
roads is  unconstitutional  and  void,  because  the  legislature  has  no 
power  to  pass  such  acts,  and  that  the  acts  under  which  it  is  sought 
to  bond  the  town  of  Scipio  is  unconstitutional,  for  the  reason  that 
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ihe  acts  of  1866  and  1871  embrace  more  than  one  Babject,  and  that 
ia  not  expressed  in  the  title,  and  there  are  proyisions  in  it  affecting 
the  pnblic  as  well  as  priyate  rights  and  interests. 

The  constitutional  power  of  the  legislature  has  been  aflBirmed  by 
the  court  of  appeals,  and  it  is  not  for  this  court  to  consider  that 
question. 

The  objections  to  the  title  of  the  acts  of  1866  and  1871  is  not  well 
taken. 

It  is  difSculty  if  not  impossible,  to  deduce  from  the  case  any 
role  by  which  to  determine  what  proyisions  in  a  local  or  priyate 
bill,  not  expressed  in  the  title,  renders  it  yoid,  as  being  in  yiolation 
of  that  proyision  of  the  constitution,  section  16  of  article  3,  which 
proyides  that  such  bills  shall  not  embrace  more  than  one  subject 
and  that  shall  be  embraced  in  the  title. 

Bat  it  seems  to  be  decided  that,  when  a  local  or  priyate  bill  con- 
tains proyisions  which  apply  to  the  whole  State,  the  act  is  yalid, 
although  the  title  does  not  refer  to  such  a  proyision.  77ie  People 
y.  McCann,  16  N.  Y.  68 ;  WiUiams  y.  The  People,  24  id.  405 ;  2 
Dwarris  on  Stat  472. 

But  when  a  statute  which  applies  to  the  State  at  large  contains 
proyisions  of  a  local  or  priyate  nature,  not  disclosed  in  the  title,  the 
latter  proyisions  are  yoid  as  being  in  yiolation  of  the  constitution. 
The  People  y.  The  Supervisors  of  Chautatcqua,  43  N.  Y.  10. 

The  title  of  the  act  of  1866  is  an  act  to  facilitate  the  construction 
of  the  New  York  &  Oswego  Midland  Bailroad,  and  to  authorize 
towns  to  subscribe  to  the  capital  stock  thereof. 

The  proyisions  of  the  statute  giye  effect  to  the  objects  and  pur- 
poses disclosed  in  the  title,  and  such  an  act  is  not  a  yiolation  of  the 
constitutional  prohibition,  howeyer  numerous  or  yarious  they  may 
be.  The  Sun  Mutual  Insurance  Go.  y.  The  Mayor,  8  N.  Y.  241 ; 
De  Camp  y.  Eveland^  19  Barb.  81 ;  Brewster  y.  City  of  Syracuse,  19 
N.  Y.  116;  Conner,y.  The  Mayor ,  5  id.  285. 

These  remarks  apply  to,  and  dispose  of,  the  objection  to  the  act  of 

1871. 

The  relator's  fourth  point  is,  that  the  afSdayit  of  the  assessors 
should  be  yacated,  because  the  return  is  wholly  defectiye. 

K  the  return  is  not  sufficiently  full  in  relation  to  the  matters 
which  the  counsel  desires  to  have  reyiewed,  he  should  haye  applied 
for  a  further  and  more  specific  return.    Not  doing  so,  the  return 
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must  be  held  sufficient  if  it  sets  forth  the  determination  made  and 
the  facts  upon  which  it  was  founded. 

This  the  return  states  as  fully  as  the  writ  requires.  It  was  not 
necessary  for  the  assessors  to  state  the  number  of  tax  payers  whose 
consents  were  adjudged  to  be  valid  and  how  many  were  rejected  as 
invalid.  This  detail,  if  admissible,  could  only  be  obtained  by  a 
further  return.  The  return  shows  affirmatively  that,  upon  the  facts 
found  by  the  assessors,  the  determination  is  correct. 

The  counsel's  fifth  point  is,  that  the  assessors  could  not  adjudge 
and  determine,  froqi  their  own  knowledge,  of  the  identity  of  the 
persons  whose  names  were  signed  to  the  consents  with  those  whose 
names  appeared  on  the  assessment 

Without  the  identity  of  these  persons  being  established,  the  fact 
that  a  majority  on  the  roll  had  signed  the  consents  could  not  be 
established. 

The  statute  furnished  no  mode  of  proving  those  facts  except  by 
the  personal  knowledge  of  the  assessors,  and  it  was  therefore  incum- 
bent on  them  to  bring  their  personal  knowledge  to  their  aid  in  de- 
termining the  question  of  identity.  It  is  obvious,  moreover,  that 
the  duty  of  determining  this  question  was  conferred  on  the  assessors, 
because  of  their  acquaintance  with  the  tax  payers  of  the  town. 

Assessors,  like  other  officers,  must  act  upon  legal  proof  when  the 
statute  under  which  they  act  gives  them  the  means  of  obtaining  it 
But  when  they  are  required  to  act  upon  evidence  that  is  not  what  is 
known  as  legal  evidence,  their  action  is  valid,  however  the  evidence 
may  be  obtained. 

The  sixth  point  is,  that  it  is  a  mistake  to  suppose  the  legislature 
has  made  the  affidavits  any  proof  whatever  of  the  conclusions  stated 
therein  in  a  direct  proceeding  to  vacate  and  set  them  aside. 

The  court,  upon  a  return  to  a  certiorari,  determines  whether  the 
officer  or  body  making  the  return  acquired  jurisdiction  to  do  the 
act  or  make  the  determination  which  is  complained  of,  and  whether 
it  has  conformed  to  the  statute  by  which  he  or  it  was  authorized 
to  act 

When  the  assessors  in  this  case  show  that  they  had  before  them 
the  assessment  roll  and  consents,  the  signatures  to  which  were 
proved  as  conveyances  of  real  estate  are  required  to  be  proved,  they 
were  authorized  by  the  aid  of  their  personal  knowledge  of  the  tax 
payers  to  determine  whether  the  requisite  number  had  signed  the 
consents,  and  they  could  return  no  other  matter  or  fact 
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The  determination^  when  accompanied  by  the  affidavit,  idt  it  seems 
to  me,  &om  the  very  necessity  of  the  case,  conclusive  in  this  pro- 
ceeding. The  affidavit  is  declared  to  be  evidence  that  the  consent 
of  a  majority  of  the  tax  payers  has  been  obtained,  and  it,  or  a  copy 
of  it,  shall  be  admitted  in  evidence  in  any  court  and  before  any 
jndge  or  justice  thereof.  Whether  it  is  conclusive  in  any  collateral 
action  or  proceeding  it  is  not  important  to  consider. 

The  counsel,  in  his  seventh  point,  examines  the  consents  and  the 
assessment  rolls,  and  insists  that  a  majority  has  not  consented  to 
bond  the  town. 

I  have  already  expressed  the  opinion  that  the  decision  of  the 
assessors  must,  for  the  purposes  of  this  case,  be  held  to  be  conclusive. 
The  determination  of  the  assessors  must  be  reviewed  here  upon 
the  evidence  before  them,  and  not  upon  any  other  or  different.  We 
cannot  get  the  benefit  of  their  personal  knowledge  as  to  the  identity 
of  persons,  and  it  is  therefore  impossible  for  us  to  declare  their  deter- 
mination erroneous. 

If  we  were  at  liberty  to  enter  upon  the  investigation  of  the  ques- 
tion whether  a  majority  had  signed  the  consents,  without  any  other 
evidence  of  identity  than  is  declared  in  the  return,  I  should  be  of 
the  opinion  that  it  did  not  appear  that  a  majority  had  signed  the 
consents. 

The  eighth  and  ninth  points  do  not,  it  seems  to  me,  require  any 
farther  examination ;  they  have  been  incidentally  considered  in  the 
examination  of  the  other  points. 

The  proceedings  and  determination  of  the  assessors  should  be 
affirmed,  and  the  certiorari  quashed. 


The  Pboplb,  ez  ret  Akqel,  v.  Hatch,  late  county  judge  of 

Allegany  county. 

Bonding  touma  in  aid  of  railroada—when  taxpayer  may  toUhdrau)  consent  gioen, 

hk  proceedingB  to  bond  the  town  of  Belfast,  Allegany  coanty,  in  aid  of  the 
B.  &  B.  R.  R.,  under  section  1  of  chapter  025»  Laws  of  1871  (amending 
chap.  907,  Laws  of  1869),  certain  tax  payers  signed  the  petition,  required  by 
the  act,  praying  that  bonds  be  issued.  Afterward,  at  the  hearing  before  the 
county  judge  upon  such  petition,  a  portion  of  those  signing  requested  the 
withdrawal  of  their  names  from  the  petition.  The  county  judge  refused 
to  allow  such  withdrawal. 

Vol.  I.  — 16 
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BM  (following  People  v.  Sawyer),  that  the  refusal  of  the  county  jadge  was 
erroneous,  and  that  those  asking  to  withdraw  their  names  should  have  been 
allowed  so  to  do. 

CoHMOK-LAW  certiorari  to  review  the  action  of  the  late  county 
judge  of  Allegany  county,  in  relation  to  a  petition  to  bond  the 
town  of  Belfast,  in  aid  of  the  Belmont  and  Buffalo  Railroad.  The 
facts  appear  in  the  opinion. 

E.  Z>.  Loveridge,  for  relator,,  cited  The  People,  ex  rel  Delafield,  v. 
Hughitty  6  Lans.  89 ;  The  People,  ex  rel,  Hoag,  v.  Peck,  4  Lans.  528, 
535 ;  The  People,  ex  ret  Haines,  v.  Smith,  3  id.  291,  295 ;  45 
N.  Y.  772,  783 ;  The  People,  ex  rel.  Allen,  v.  Knowles  et  al,, 
47  id.  415,  419 ;  Tlie  People,  ex  rel  White,  v.  Hurlbert,  59 
Bar^).  446,  481;  Sharp  v.  Speir,  4  Hill,  76;  MiUer  y.  Brinker- 
hoff,  4  Denio,  118;  Powell  v.  Tuttle,  3  N.  Y.  396;  Olmatead  v. 
Elder,  5  id.  144;  The  People  v.  The  Board  of  Metropolitan 
Police,  39  N.  Y.  506 ;  The  People  v.  Assessors  of  the  City  of  Albany, 
40  id.  154 ;  People  v.  Draper,  15  id.  532 ;  Bevoy  v.  Mayor,  etc.,  36 
id.  449 ;  Clarke  v.  City  of  Rochester,  28  id.  605 ;  The  People  v.  Mead, 
36  id.  224;  Phelps  y.  Williams;  Commonwealth  y.  Clapp,  5  Gray, 
97;  Stime  y.  Hutchings,  id.  482;  Stiine  y.  Pomeroy,  id.  486; 
State  y.  Commissioners  of  Perry  County,  5  Ohio  St.  497 ;  Reed 
y.  Omnibus  R.  R.  Co.,  33  Cal.  212 ;  Robinson  y.  Bidwell,  22  id. 
379;  Warren  y.  Mayor  and  Aldermsn  of  Charlestown,  2  Gray,  84; 
Slauson  y.  Racine,  13  Wis.  398. 

Geo.  8.  Jones,  for  defendant,  cited  The  People,  ex  rel.  Sayre,  y. 
Franklin,  5  Lans.  129  ;  The  People,  ex  rel.  Hoa^,  y.  Peck,  4  id.  528 ; 
Bank  of  Rome  y.  ViUage  of  Rome,  18  N.  Y.  38 ;  Clarke  y.  City  of 
Rochester,  28  id.  605 ;  Grant  y.  Courier,  24  Barb.  232. 

MuLLiK,  p.  J.  The  proceedings  to  bond  the  town  of  Belfast,  in 
the  county  of  Allegany,  were  instituted  under  section  1  of  chapter 
925  of  the  Laws  of  1871,  which  amends  chapter  907  of  the  Laws 
of  1869.  A  petition  purporting  to  be  signed  by  a  majority  of  the 
tax  payers  of  said  town  whose  names  appeared  on  the  last  preceding 
assessment  roll  of  said  town,  and  who  were  assessed  for  or  represented 
a  majority  of  the  taxable  property  of  said  town,  praying  that  bonds  of 
said  town  be  issued  in  aid  of  the  Belmont  and  Buffalo  Railroad 
Company,  to  the  amount  of  $30,000,  was  presented  to  the  county 
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jadge  of  said  county,  accompanied  by  the  affidavit  of  one  of  the 
tax  payers,  setting  forth  that  said  petition  was  signed  by  a  majority 
of  the  tax  payers  of  said  town,  and  that  they  were  assessed  for  or 
represented  a  majority  of  the  taxable  property  of  said  town. 

On  presentation  of  this  petition,  thus  verified,  the  county  judge 
acquired  jurisdiction  to  publish  the  notice  that,  on  a  day  named,  he 
would  take  proof  of  the  facts  and  circumstances  stated  in  the  petition. 
The  county  judge  is  not  authorized  to  enter  into  any  examination  of 
the  question  whether  the  petition  is  signed  by  the  requisite  number 
of  tax  payers,  nntil  the  day  of  meeting  designated  in  his  notice. 
The  affidavit  of  the  tax  payer  is  conclusive  evidence  that  the  peti- 
tion is  signed  by  the  required  number  for  all  purposes  of  jurisdiction. 

On  the  hearing  before  the  county  judge  pursuant  to  notice,  it 
was  found  that  one  hundred  and  fourteen  persons  whose  names 
appeared  on  said  assessment  roll  had  signed  said  petition.  In  the 
i^davit  made  by  Abel  Angel  for  the  purpose  of  the  motion  for  a 
certiorariy  it  is  stated  that  twenty-nine  of  the  persons  who  had  signed 
the  petition  applied  to  the  county  judge  to  be  permitted  to  withdraw 
their  names  from  said  petition,  but  the  county  judge  refused  to  permit 
them  to  withdraw  and  counted  them  as  tax  payers  signing  said 
petition.  It  is  further  stated  in  said  affidavit  of  Angel,  that 
had  the  said  persons  who  requested  to  withdraw,  been  permitted  to 
do  so,  there  would  not  have  remained  a  majority  of  the  tax  payers 
of  said  town  of  Belfast,  owning  or  representing  a  majority  of  the 
taxable  property  appearing  on  the  last  preceding  assessment  roll  of 
said  town.  The  county  judge  returns  that  the  affidavit  of  Angel 
contains  a  true  history  of  the  proceedings  and  rulings  of  said  county 
judge,  and  his  determination  in  said  matter,  and  he  adopts  it  as  his 
letnm  with  certain  qualifications,  none  of  which  affect  the  question 
now  under  consideration. 

The  court  of  appeals  having  decided  in  The  People  v.  Sawyer, 
that  persons  signing  the  petition  have  the  right  to  withdraw  their 
consent  to  bonding  the  town,  and  such  persons  counted  in  ascer- 
taining the  number  of  tax  payers  who  have  consented  to  bond  the 
town,  it  follows  that  the  determination  of  the  county  judge  is  erro- 
neous and  must  be  reversed. 

It  is  unnecessary  to  examine  any  othier  of  the  numerous  questions 
discussed  by  counsel. 

The  determination  and  judgment  of  the  county  judge  is  reversed 
without  costs. 
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Cook,  appellant^  v.  Soule  et  al, 

Lofndlord  and  tenant  —  covenant  to  repair — damage  for  breach  of — how 

measured. 

The  lessor  of  premises  agreed  to  keep  them  in  good  and  sufficient  repair  daring 
the  term.    The  premises  being  out  of  order,  the  lessee  made  certain  repairs. 

Held  (following  Myere  v.  Bums,  85  N.  T.  269),  that  damages  from  the  breach 
of  the  agreement  could  be  set  up  as  a  eounter-daim  on  an  action  for  rent  due 
under  lease. 

Under  such  an  agreement,  the  tenant  may  either  repair  and  recoTer  the  ex- 
pense, or  recover  damages  sustained  by  lessors  for  failure  to  repair.  Lessees, 
by  making  partial  repairs,  could  not  bar  a  recovery  for  damages  sustained 
before  making,  or  those  sustained  by  defects  not  embraced  in  the  repairs. 

The  measure  of  damages,  in  case  of  a  breach  by  lessor,  may  be  either  the 
amount  of  damage  done  to  the  property  of  lessee  or  the  difference  between 
the  value  of  the  premises  as  they  were  and  their  value  if  in  good  repair. 

Where  two  different  rules  for  measuring  damages  exist,  a  party  may  give 
evidence  tending  to  establish  the  amount  according  to  either  rule,  leaving 
it  to  the  jury  to  select  that  rule  which  is  most  just  in  the  particular  case. 

• 

Appeal  from  a  judgment  for  the  defendants  rendered  on  verdict 
in  the  Onondaga  county  court,  and  from  order  denying  a  new  trial 
in  that  court    The  facts  appear  in  the  opinion. 

Irving  /.  VanUy  for  appellant. 

/.  D,  Oarfieldy  for  respondent. 

T ALGOTT,  J.  This  action  was  commenced  to  recover  money  claimed 
to  be  due  from  the  defendants  to  tbe  plaintiff  for  the  rent  of  a  cer- 
tain building  occupied  as  a  livery  stable.  The  defendants  set  up, 
by  way  of  counter-claim,  damages  sustained  by  them  by  reason  of 
the  neglect  and  refusal  of  the  plaintiff  to  perform  and  fulfill  that 
part  of  the  agreement  which  bound  him  to  keep  the  premises  in 
good  and  sufficient  repair  during  the  term.  That  this  may  be  done, 
is  settled  by  the  case  of  Myers  v.  Burns,  33  Barb.  401,  affirmed  in  the 
court  of  appeals.  35  N.  Y.  269.  The  same  case  also  shows  that  the 
tenant,  in  such  a  case,  may  elect  to  make  the  necessary  repairs  and 
recover  of  the  lessor  the  expense  thereof,  or  may  recover  of  the  lessor 
the  damages  sustained  in  consequence  of  the  breach  of  the  agree- 
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ment  to  repair.  In  this  case  the  tenants  made  some  partial  repara- 
tionsy  and  they  also  gave  evidence  against  objection  as  to  the 
damages  sustained  by  their  property  on  the  premises  in  consequence 
of  the  breaking  down  of  the  floor  from  the  rottenness  of  the  joists 
and  also  from  leakage.  The  plaintiffs^  among  other  things^  claimed 
that,  haying  elected  to  make  the  repairs,  the  defendants  should  be 
confined  in  their  recovery  to  the  expense  incurred  thereby.  Of 
course  this  can  only  apply  to  the  particular  repairs  made  by  the 
tenants,  and  cannot  debar  them  from  recovering  for  the  damages 
sustained  before  the  repairs  were  made,  or  for  damages  sustained 
by  other  defects  not  embraced  by  the  repairs  which  they  saw  fit  to 
make. 

The  plaintiff  made  numerous  objections  to  the  evidence  tending 
to  prove  the  damages  sustained,  many  of  which  objections  were 
overruled.  The  only  reason  now  offered  to  show  that  the  objections 
were  well  taken  is,  that  the  damages  were  too  remote.  Thp  evi- 
dence tended  to  show  injury  to  property  of  the  tenants,  which, 
it  was  contemplated  by  the  parties,  would  be  necessarily  and 
properly  kept  in  the  building  in  the  prosecution  of  their  business, 
by  reason  of  the  leakage  of  the  roof,  and  the  expense  of  temporarily 
hiring  some  horses  stabled  at  another  place  in  consequence  of  the 
untenable  condition  of  the  premises.  We  do  not  think  such  damages 
are  too  remote.  That  the  property  of  the  tenants,  of  the  particular 
description  disclosed  by  the  evidence,  was  to  be  kept  in  the  building, 
that  it  was  essential  that  it  should  be  secured  from  the  elements, 
and  that  the  keeping  of  the  premises  in  proper  repair,  as  against 
the  elements,  and  as  against  the  falling  of  the  floors  by  decay,  must 
have  been  in  contemplation  of  the  parties.  The  damages  claimed 
are  not  so  remote  as  those  allowed  in  the  case  of  Myers  v.  Burns 
Mf/?rfl,  where  the  tenants  were  allowed  to  recover  by  way  of  counter- 
claim, the  amount  which  they  would  have  been  able  to  realize  from 
the  renting  of  rooms  in  a  hotel,  which  rooms  were  untenantable  by 
reason  of  smoky  flues.  We  think  the  evidence  was  admissible  to  go 
to  the  jury  to  determine  whether  the  damage  was  the  unavoidable 
result  of  the  neglect  to  repair.  The  defendants  were  allowed  to 
prove  the  value  of  the  use  of  the  premises  if  kept  in  repair,  accord- 
ing to  the  agreement,  and  such  value  in  the  condition  in  which  they 
were  actually  suffered  to  remain.  And  the  county  judge  charged  the 
jury,  "  among  other  things,'*  that,  "  if  the  agreement  was  made  and 
the  plaintiff  failed  to  keep  it,  the  defendants  were  entitled  as  damages 


118  FOUETH  DEPARTMENT, 

Hees  y.  Nellie. 

therefor,  to  the  difference  between  the  value  of  the  premises  as  they 
were,  and  as  they  would  have  been,  if  kept  in  repair." 

We  can  see  no  reason  why  another  measure  of  damages,  besides 
those  specified  in  the  case  of  Myers  v.  Burns,  namely,  the  difference 
between  the  value  of  the  use  of  the  premises  in  the  condition  in  which 
they  actually  were,  and  that  in  which  they  were  agreed  to  be  kept, 
may  not  also  be  proper.  It  is  very  similar  to  the  question  presented 
on  a  warranty,  where  it  is  settled  that  the  measure  of  damages  is  the 
difference  between  the  property  as  it  actually  was,  and  as  it  was 
warranted  to  be.  The  agreement  to  keep  the  premises  in  good  re- 
pair, is  in  the  nature  of  a  warranty  that  they  shall  be  so  kept.  Of 
course  the  defendants  were  not  entitled  to  recover  the  damages  to 
their  property  and  also  the  difference  in  the  value  of  the  premises, 
and  it  is  to  be  presumed  the  jury  was  properly  instructed  on 
this  point,  and  was  told  that  they  might  take  either  rule  as  the 
measure  of  the  damages,  but  could  not  allow  both.  We  do  not  see 
why  a  party  entitled  to  damages,  where  different  rules  for  measur- 
ing the  damages  exist,  may  not  give  evidence  tending  to  establish 
the  amount  according  to  either  rule,  leaving  the  jury  under  proper 
instructions  to  select  that  which  is  most  just  and  reasonable  in  the 
particular  case.  Such  instructions,  we  must  presume,  were  given 
in  this  case.  We  must  also  assume  that  all  the  disputed  questions 
of  fact  were  properly  disposed  of  by  the  jury  under  proper  instruc- 
tions, and  we  discover  no  reason  for  disturbing  the  judgment  upon 
any  of  the  grounds  to  which  our  attention  has  been  called  by  the 
plaintiff's  counsel. 

Judgment  affirmed. 


Hees,  v.  ^KTellis,  administrator,  etc.,  appellant. 
Joinder  of  parHee — eotts. 

The  defendant's  intestate  executed  a  bond  conditioned  for  the  payment  of  $400 
to  the  heirs  of  J.  J.  L.,  etc.,  their  asBigns,  agents,  etc.,  apon  the  death  of  their 
mother. 

The  plaintiff,  who  was  one  of  the  payees,  sued  separately  for  one^ighth  of  the 
$400,  and  set  np  that  there  were  eight  heirs,  that  several  of  the  heirs  ha^ 
been  paid,  and  that  defendant,  who  was  intestate's  administrator,  had  sepa- 
rately promised  to  pay  her. 

Held,  that  plaintiff  could  maintain  a  separate  suit  on  the  bond,  and  need  not 
join  the  other  payees  as  parties. 
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EM,  alflo,  that  the  objection  of  non-joinder  could  be  taken  only  by  demurrer. 
A  judgment  will  not  be  eet  aside  because  costs  taxed  therein  have  not  been 
applied  for  on  motion,  where  the  right  to  such  costs  is  clear. 

Appeal  &om  a  judgment  in  favor  of  the  plaintiff  as  administrator 
of  Josiah  Nellis,  deceased.  And  from  an  order  of  the  special 
term,  denying  a  motion  to  set  aside  a  judgment  in  this  action, 
because  a  judgment  for  costs  had  been  entered  up  by  the  plaintiff 
without  haying  obtained  an  order  allowing  her  costs  on  a  motion 
made  for  that  purpose. 

The  action  is  on  a  bond  giyen  by  the  intestate  to  the  heirs  of 
John  J.  Lyke,  "  conditioned  for  the  payment  of  $400,  on  the  death  of 
their  mother  "  to  them,  their  heirs  or  their  agents,  or  whoever  they 
or  either  of  them  may  designate. 

The  bond  further  recited  that  Jacob  and  John  Lyke,  sons  of  said 
Mrs.  Lyke,  had  signed  off  and  relinquished  all  claim  and  are  hereby 
and  thereby  excluded  from  such  right  of  theirs  as  such  heirs  in  said 
sum. 

The  complaint,  after  setting  oujb  the  bond  and  the  release  of  two 
of  the  heirs,  alleges  that  the  money  mentioned  in  the  bond  was  due 
from  the  intestate  for  money  received  out  of  a  farm  owned  by  the 
intestate,  that  plaintiff  is  one  of  the  heirs  of  said  intestate  and  as 
such  entitled  to  an  equal  one-eighth  part  of  said  $400,  there  being 
eight  and  only  eight  heirs,  and  each  is  entitled  to  one-eighth  of  said 
sunL  That  several  of  said  heirs  have  been  paid  their  respective 
shares,  but  plaintiff  has  not  been  paid  any  part  of  her  share. 

It  is  also  alleged  that  defendant  has  repeatedly  promised  to  pay  to 
the  plaintiff  her  share,  and  that  plaintiff  offered  to  refer  the  claim 
which  defendant  declined  to  do,  but  promised  to  pay  it. 

The  defendant  denies  certain  allegations  of  the  complaint,  and 
admits  others,  and  sets  up  the  non-joinder  of  the  other  seven  owners 
of  the  fund  as  a  further  defense. 

On  the  trial  the  defendant  moved  for  a  nonsuit  because  of  the 
non-joinder  of  the  other  seven  obligees  in  the  bond.  The  motion 
was  overruled  and  the  defendant's  counsel  excepted. 

The  plaintiff  put  in  evidence  a  letter  from  defendant  to  plaintiff 
in  which  lie  said  he  would  not  be  able  to  pay  her  the  amount  due 
her  from  her  father's  estate,  until  about  the  Ist  of  August,  1870,  as 
collections  were  very  slow  and  the  business  he  was  engaged  in 
demanded  a  very  large  amount  of  funds,  but  he  had  a  matter  with 
one  Hoadly  that  he  would  turn  if  it  met  her  approval. 
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The  court  ordered  judgment  for  the  plaintiff  for  the  amount  due 
the  plaintiff  with  costs. 

The  plaintiff  ^s  attorney  gave  notice  of  taxation  of  costs^  and  they 
were  taxed  and  included  in  the  judgment. 

The  defendant's  attorney  then  moved  to  set  aside  the  judgment, 
because  costs  had  not  been  applied  for  on  motion. 

The  motion  was  denied  with  110  costs.  From  the  judgment 
and  order  the  defendant  appeals. 

William  Rumsey,  for  appellant,  cited,  1  Pars,  on  Cont.  (5th  ed.)  13 ; 
Fearce  v.  ffUchcock,  2  N.  Y.  388,  389 ;  Bowdoin  v.  Coleman,  3  Abb. 
Pr.  431,  444;  DePuy  v.  Strong,  37  N.  Y.  372,  374;  Strong  y. 
WJieaton,  38  Barb.  616,  623 ;  Scofield  v.  Van  Syckle,  23  How.  Pr.  97  r 
Brainard  v.  Jones,  11  id.  569;  State  of  Indiana  v.  Woram,  6  Hill, 
33;  Burgess  v.  Abbott,  1  id.  476;  Eaton  v.  Balcom,  33  How.  Pr. 
80 ;  Zabriskie  v.  Smith,  13  N.  Y.  322,  336 ;  Bishop  v.  Edmiston,  16 
Abb.  Pr.  466 ;  2  Stat,  at  Large,  92,  §  41 ;  Mulheran's  Eoir  v.  OH- 
lespie,  12  Wend.  349,  365 ;  Knapp  v.  Curtiss,  6  Hill,  386 ;  ffowe  v. 
Lloyd,  2  Lans.  335  ;  Qansevoort  v.  Nelson,  6  Hill,  389, 393 ;  Bullock 
T.  Bogardus,  1  Denio,  276. 

A.  M,  Spookier,  for  respondent,  cited,  Jones  v.  Fekh,  3  Bosw. 
63,  66 ;  Power  v.  Hathaway,  43  Barb.  214 ;  Bishop  v.  Edmiston,  16 
Abb.  466 ;  Matter  of  Phyfe,  5  N.  Y.  Leg.  Obs.  331 ;  Zabriskie  v. 
Smith,  13  N.  Y.  332. 

MuLLiN,  P.  J.  The  bond  is,  in  form,  payable  to  the  obligees 
jointly,  but  the  interest  is  seyeral,  and  hence  one  may  sue  alone.  1 
Chit,  on  PL  11. 

The  promise  to  pay  plaintiff  her  proportion  may  not  have  been 
founded  on  a  new  consideration  so  as  to  enable  her  to  sue  and  recover 
upon  it  instead  of  the  bond,  yet  it  may  be  taken  in  consideration  in 
determining  whether  plaintiff's  interest  is  jointly  with  the  other 
heirs  or  separately  to  herself. 

Upon  the  case  as  it  appears  before  us,  I  think  the  plaintiff  was 
entitled  to  sue  alone.  Van  Wait  v.  Price,  14  Abb.  4,  note;  Homer 
V.  Whitm,an,  15  Mass.  132. 

If,  however,  we  are  wrong  in  this  view  of  the  case,  we  are  of  opinion 
that  the  defect  of  parties,  if  any,  could  not  be  taken  advantage  of 
by  answer,  but  must  be  taken  advantage  of  by  demurrer. 
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Section  144  provides  that  defect  of  parties  may  be  taken  advantage 
of  by  demurrer.  When  the  defect  does  not  appear  on  the  face  of 
the  complaint,  it  may  be  taken  advantage  of  by  answer.     §  147. 

The  complaint  alleges  that  there  were  eight  heirs,  to  whom,  by 
the  bond,  the  money  was  payable.  The  language  is :  ^^  There  being 
eight  heirs,  and  only  eight  heirs,  each  of  whom  is  entitled,"  etc. 

The  complaint  speaks  in  the  present  tense,  and  refers  to  the  time  of 
writing  it.  It  is  equivalent  to  an  allegation  that  there  are  seven  other 
persons  to  whom  this  bond  is  payable,  and  they  are  not  joined  and 
they  are  living.  It  was  said,  in  De  Puy  v.  Strong,  37  N.  Y.  371,  that  it 
is  only  when  evidence  is  necessary  to  make  the  defect  apparent  that 
an  answer  setting  up  the  defect  of  parties  is  permitted.  In  that  case, 
the  plaintiffs  alleged  in  their  complaint  that  they  owned  portions  of 
the  land  sought  to  be  recovered  that  were  less  than  the  whole. 
Whether  they  gave  the  names  of  the  other  owners,  or  alleged  they 
were  living,  is  not  stated,  as  it  was  held  to  be  a  case  in  which  the 
defect  should  be  taken  advantage  of  by  demurrer. 

AU  that  it  is  said  the  complaint  contained  is,  that  there  were 
other  owners  of  interest  in  the  land  besides  the  plaintiff;  who  they 
were,  and  whether  they  were  living,  was  not  probably  told,  as  it  was 
held  the  defect  could  be,  and  should  have  been,  taken  by  demurrer. 
I  think  the  averment  in  this  complaint  is  equivalent  to  alleging 
that  the  persons  not  joined  as  plaintiffs  were  living. 
The  judgment  should  be  affirmed. 

On  the  facts  alleged  and  proved  on  the  trial,  the  plaintiff  was  en- 
titled to  costs,  and  although  it  would  have  been  more  in  con- 
formity to  the  established  practice,  to  have  required  the  plaintiff  to 
move  for  costs,  yet  the  judgment  should  not  be  set  aside  when  it 
appears  that  the  right  to  costs  has  been  clearly  established.  Had 
the  defendant's  counsel  showed,  in  his  affidavit  for  the  motion  to 
set  aside  the  judgment,  any  fact  showing  that  plaintiff's  right  to 
costs  was  even  doubtful,  there  would  have  been  some  excuse  for 
making  the  motion.  But  nothing  whatever  is  shown  on  the  sub- 
ject except  the  failure  to  conform  to  the  practice.  This  would  not 
justify  the  court  in  setting  it  aside,  nor  this  court  for  reversing  the 
order  because  it  was  not  set  aside. 

The  judgment  and  order  are  affirmed  with  costs  of  the  appeal,  to 
be  paid  by  the  administrator  personally. 


Vol.  L— 16 


122  FOURTH  DEPABTMENT, 

# _ 


Monger  ▼.  Baker. 


MuKOEB  y.  Bake£,  appellant. 
Maiicioua  trespass  —  liability  of  trespasser  to  persons  ir^ured. 

The  defendant,  with  the  intention  of  injuring  the  property  of  a  railway  com- 
pany, uncoupled  a  loaded  train.  The  plaintiff,  an  employee  of  the  company, 
without  his  own  fault  or  that  of  those  in  charge  of  the  train,  was  injured  in 
consequence  of  defendant's  act. 

ITeld,  that  defendant  was  liable  for  such  injury. 

If  a  person  commits  a  willful  and  malicious  trespass  upon  the  property  of 
another,  under  circumstances  involving  unavoidable  injury  to  persons  and 
property,  he  is  responsible  to  any  person  injured  by  such  trespass. 

This  action  was  brought  to  recover  damages  claimed  by  plaintiff 
to  have  been  suffered  or  sustained  by  him  by  injury  to  one  of  his 
hands^  in  consequence  of  the  pulling  out  of  the  coupling  pins  which 
fastened  certain  railway  cars  together,  used  by  the  New  York  and 
Erie  Railway  Company. 

The  plaintiff  was  an  employee  of  said  railway  company,  and  it 
was  his  duty  to  hitch  and  couple  cars  as  required,  and  in  the  ordinary 
discharge  of  his  duties  at  the  time  and  place  stated  he  receiyed  the 
injury  for  which  this  action  was  brought,  by  reason  of  the  uncoup- 
ling, by  the  defendant,  of  some  of  tHe  cars  of  the  railway  company 
standing  on  a  side  track  near  the  defendant's  premises,  and  compos- 
ing part  of  a  train  of  eighteen  loaded  cars,  so  standing  and  left 
standing  on  the  said  track  over  night. 

The  complaint  charged,  and  the  evidence  tended  to  prove,  that  the 
defendant  at  the  time,  etc.,  secretly  and  with  the  wanton  and  mali- 
cious purpose  to  injure  and  destroy  the  property  of  the  said  rail- 
way company,  and  obstruct  the  running  of  trains  upon  said  railway, 
pulled  out,  removed,  and  threw  away  the  pins  used  in  coupling 
together  the  cars  of  said  train.  The  cause  was  tried  at  the 
Wyoming  circuit,  and  a  verdict  rendered  for  the  plaintiff  for  $400, 
upon  which  judgment  was  rendered  from  which  defendant  appealed 
to  this  court. 

A.  J.  Lorish,  for  appellant 

C.  T.  Bartlett,  for  respondent. 
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E.  D.  Smith,  J.  That  part  of  the  charge  of  the  circuit  judge  as 
followB :  "  That  if  the  defendant  took  the  pins  out  of  the  cars  in  the 
loaded  train,  and  in  the  ordinary  use  and  management  of  the  trains 
without  any  want  of  care  or  inattention  on  the  part  of  the  plaintiflf, 
or  any  other  person,  in  charge  or  management  or  use  of  the  train,  the 
plaintiff  sustained  this  injury  by  reason  of  such  removal  of  the  pins 
from  the  cars,  as  described  by  the  witnesses,  in  the  effort  to  couple  the 
cars  and  in  the  ordinary  discharge  of  his  duties  to  the  railway  com- 
pany, then  the  defendant  is  liable,''  presents  the  point  upon  which 
the  case  turned  at  the  circuit,  and  the  chief  point  raised  by  the 
exception  upon  the  appeal. 

That  this  part  of  the  charge  of  the  circuit  judge  is  substantially 
correct  and  sound,  it  seems  to  me,  scarcely  admits  of  a  doubt.  The 
law  has  long  been  settled,  I  think,  that  if  a  person  commits,  as  the 
defendant  clearly  did  in  this  case,  a  willful  and  malicious  trespass 
upon  the  property  of  another,  under  circumstances  involving  un- 
aToidable  injury  to  persons  and  property,  he  is  responsible  to  any 
person  injured  by  such  trespass. 

Judge  Broksok  states  the  rule  very  clearly  in  his  terse  language 
in  Vanderburgh  v.  Truaxy  4  Denio,  465,  as  follows :  "  It  may  be  laid 
down  as  a  general  rule,  that  when  one  does  an  illegal  or  mischiev- 
ous act,  which  is  likely  to  prove  injurious  to  others,  and  when  he 
does  a  legal  act  in  such  careless  and  improper  manner  that  injury 
to  third  persons  may  probably  ensue,  he  is  answerable  for  all  the 
consequences  which  may  directly  and  naturally  result  from  his  con- 
duct, and  in  many  cases  he  is  answerable  criminally  as  well  as  civiUy. 
It  is  not  necessary  that  he  should  intend  to  do  the  particular  injury 
which  follows,  nor,  indeed,  any  injury  at  all." 

This  extract  from  said  opinion  states  the  law  applicable  to  this 
case  in  substance  as  stated  by  the  circuit  judge.  This  is  the  same 
rale  asserted  in  the  case  of  Scott  v.  Shepherd,  2  W.  Black.  892 ;  S.  C, 
3  Wilson,  403,  where  the  defendant  threw  a  lighted  squib  into  the 
market  house  and  it  first  fell  upon  the  stand  of  one  Yates,  and  was 
then  thrown  to  the  stand  of  one  Willis,  and  then  to  that  of  Boyal, 
and  then  to  another  part  of  the  market^  when  it  struck  the  plaintiff 
and  put  out  his  eye.  The  same  rule  was  asserted  in  Ouille  v. 
SwaUy  19  Johns.  381,  and  in  many  other  cases  since.  These  are 
leading  cases  stating  the  rule  with  unquestioned  correctness. 

The  point  chiefly  pressed  upon  us  in  the  argument  was,  that  the 
injury  sustained  by  the  plaintiff  was  not  the  proximate  result  of 
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the  uncoupling  of  the  ears ;  that  it  was  not  the  natural  consequence 
of  the  act  complained  of.  The  case  of  Ryan  v.  New  Torh  Central 
R.  R^  35  N.  Y.  210,  and  the  other  cases  referred  to  in  the  counsel's 
points  in  support  of  the  rule  of  liability  contended  for,  were  cases 
of  negligence  or  cases  arising  upon  contract  where  the  question 
was,  what  was  the  proper  rule  of  damages.  They  do  nofc  apply  to 
cases  of  willful  wrongs.  In  the  opinion  of  Judge  Hunt  in  Ryan  v. 
New  York  Central  R.  i2.,  supra^  this  distinction  is  recognized,  and 
the  cases  of  Vanderbergh  v.  Truax,  Scott  v.  Shepherd^  and  Ouile  v. 
Swan,  supra,  referred  to  without  disapproval.  In  respect  to  the 
case  of  Vanderbergh  v.  Truax,  the  learned  judge  said  of  it,  that  "  the 
principle  adopted  by  the  court  was  unquestionably  sound."  The 
uncoupling  of  the  cars  in  this  case  was  an  unlawful  interference  with 
such  cars  and  obyiously  designed  for  mischief,  and  inyolved  natu- 
rally, if  not  necessarily,  just  such  consequences  as  did  ensue  from 
such  unlawful  act 

The  defendant  must  have  known  that  some  person  might  be 
injured  by  such  act,  and  is  upon  this  principle  liable  for  the  conse- 
quences to  any  one  so  injured  by  his  willful  trespass.  The  jury 
have  found  upon  a  proper  submission  of  the  case  to  them,  upon  the 
evidence,  that  the  plaintiff  while  in  the  ordinary  exercise  and  dis- 
charge of  his  duties  in  connection  with  said  train  of  cars,  and  with- 
out any  fault  on  his  part  or  want  of  care  or  inattention  on  the  part 
of  any  one  in  charge  of  said  train,  suffered  the  injuries  for  which 
said  action  was  brought 

The  exceptions  to  the  charge  of  the  judge,  and  to  his  refusals  to 

charge  as  requested,  are  not  well  taken  ;  and  the  judgment  should 

be  affirmed. 

Judgment  affirmed. 


Oalleo,  trustee,  etc.,  appellant,  v.  Eagle  et  dL 
Trustee — pa/rtiti<m  suit  by. 

A  tnistee  having  an  interest  in  real  estate  which  he  holds  in  common  with 
others,  and  having  a  power  to  sell  such  interest,  may  institute  a  partition 
suit  to  divide  the  estate. 

This  is  an  appeal  from  an  order  of  the  special  term  sustaining  a 
demurrer  to  the  complaint    The  plaintiff,  as  trustee,  is  seized  of  an 
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imdiyided  one-fourth  part  of  certain  premises^  as  tenant  in  common 
with  the  defendants.  The  trust  is  to  receive  the  rents  and  profits, 
and  apply  the  same  to  the  support,  education  and  maintenance  of 
Charles  R  Oalleo  until  he  shall  attain  the  age  of  twenty-one  years. 
The  trustee  has  full  power,  in  her  discretion,  to  sell,  grant,  assign 
and  convey  said  premises,  and  invest  and  hold  the  proceeds  on  the 
same  trust. 

The  plaintiff  brings  this  action  for  a  partition  of  said  lands.  The 
defendants  demurred  to  the  complaint,  and  the  court  at  special 
term  sustained  the  demurrer,  and  this  appeal  is  upon  the  judgment 
upon  such  decision. 

C.  P,  Sichardsany  for  appellant. 
A.  Perry,  for  respondent. 

E.  D.  Smith,  J.  The  only  question  presented  upon  this  appeal  is 
whether  a  trustee  of  land,  under  a  valid  trust  to  receive  the  rents 
and  profits  of  said  land  and  apply  them  to  the  use  and  support  of 
an  infant,  until  such  infant  arrives  at  the  age  of  twenty-one  years, 
with  an  absolute  power  to  sell  such  land  and  invest  the  proceeds 
thereof  for  the  benefit  of  such  infant,  can  institute  a  suit  in  equity 
to  partition  said  lands,  held  in  common  with  other  persons  of  adult 
age. 

By  the  common  law,  as  well  as  under  the  statutes  of  this  State, 
partition  between  tenants  in  common  of  real  property,  is  matter  of 
right  when  either  of  said  parties  will  not  consent  to  hold  and  use 
such  property  in  common.  Smith  v.  Smith,  10  Paige,  470 ;  Van 
Arsdale  v.  Drake,  2  Barb.  600;  2  B.  S.  317.  The  provision 
of  the  Bevised  Statutes,  section  1,  requires  that  the  party 
applying  for  partition  be  of  full  age.  This  is  the  only  restriction 
upon  the  absolute  right  of  a  tenant  in  common,  or  joint  tenant,  to 
institute  the  suit  or  proceeding  by  petition.  The  statute  of  1852, 
entitled  "An  act  in  relation  to  the  partition  of  land,*'  takes  away 
this  restriction  and  authorizes  any  infant  possessed  of  real  estate,  as 
tenant  in  common  or  joint  tenant,  to  institute  such  proceedings  in 
the  supreme  court  by  leave  of  that  court.  But  independent  of  this 
provision,  I  can  see  no  reason  why  the  plaintiff  cannot  maintain 
this  action.  She  is  of  fall  age  and  seized  of  the  premises,  and  is 
vested  with  the  whole  estate,  subject  only  to  the  execution  of  the 
trust    1  R  S.,  part  2,  ch.  1,  §  60. 
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$35^  and,  on  motion  in  tlie  county  court,  a  new  trial  was  denied  in 
that  court,  and  defendant  appeals  therefrom  to  this  court. 

William  V.  Bruyn,  for  appellant. 
Seeley  &  Gilchrist,  for  respondent. 

E.  D.  Smith,  J.  The  contract  of  sale  in  tlfis  case  being  by  parol,  and 
no  part  of  the  purchase-money  actually  paid  by  the  vendee  at  the 
time  of  the  purchase,  the  question  presented,  and  the  only  one  in 
this  case  is,  whether  the  contract  was  taken  out  of  the  statute  by 
the  delivery  and  acceptance  of  the  sheep  sold. 

In  Shindler  v.  Houston,  1  N.  Y.  261,  which  is  a  leading  case  in 
this  State  upon  the  question,  it  was  held  that  to  constitute  a 
delivery  and  acceptance  of  the  goods  such  as  the  statute  requires 
some  thing  more  than  mere  words  is  necessary.  Superadded  to 
the  language  of  the  contract,  there  must  be  some  act  of  the 
parties,  amounting  to  a  transfer  of  the  possession  and  an  acceptance 
thereof  by  the  buyer. 

The  rule  of  this  case,  it  seems  to  me,  was  properly  applied  on  the 
trial  of  this  cause.  The  judge  advised  the  jury  that  the  contract 
was  void  under  the  statute,  unless  there  was  a  delivery  and  accept- 
ance of  the  sheep  at  the  time  of  the  bargain.  The  evidence,  I  think, 
clearly  warranted  the  jury  in  finding  such  delivery  and  acceptance. 
The  sheep  were  selected  and  separated  from  the  rest  of  defendant's 
flock,  and  the  plaintiffs'  mark  put  upon  them,  and  then,  after  such 
separation,  it  was  agreed  to  let  them  run  with  the  defendant's  sheep 
for  a  few  days. 

The  whole  question  in  respect  to  the  acts  of  the  parties  relating 
to  this  question  of  the  delivery  and  acceptance  of  the  sheep  was 
fairly  submitted  to  the  jury,  and  their  verdict,  I  think,  cannot 
properly  be  disturbed. 

No  error,  I  think,  occurred  on  the  trial,  and  the  order  denying 
the  motion  for  a  new  trial  should  be  affirmed. 

Order  affirmed. 
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Power  of  attorney — eoTitirued  etrieUy, 

An  %geio%  bad  a  iK>wer  of  attorney  in  respect  to  certain  lands,  which  gave  him 
full  power  to  sell  snch  lands  or  to  lease  the  same,  to  demand  all  moneys  due 
on  contracts  of  sale  and  to  prosecnto  suits  in  respect  to  the  lands,  etc. 

Sdd,  that  such  agent  was  not  authorized  under  such  power  to  assign  a  suit 
for  trespass  ui>on  the  lands. 

Powers  of  attorney  and  all  special  powers  are  to  be  construed  strictly,  and  the 
general  words  are  to  be  construed  in  reference  to  the  particular  tonus 
which  form  the  subject-matter  of  the  instrument  in  furtherance  of,  but  in 
subordination  to,  the  general  power  conferred. 

Tms  is  an  action  commenced  by  the  plaintiff  as  an  assignee  of 
Charlotte  Brinkerhoff  and  Louise  Troup,  to  recover  damages  for  a 
trespass  upon  their  lands  in  cutting  and  removing  timber. 

The  land  was,  subsequent  to  the  trespass,  sold  to  said  assignee  by 
said  assignors  by  an  agent,  under  a  full  power  to  sell  such  lands  or 
lease  the  same,  and  to  demand  all  moneys  due  on  contracts  of  sale, 
and  to  prosecute  suits  in  respect  to  such,  and  employ  attorneys  as 
should  be  requisite  in  the  discharge  of  such  trust  The  claim  for 
damages  arising  from  the  trespass  was  also  assigned  to  plaintiff  by 
the  agent. 

The  cause  came  on  for  trial  at  the  Livingston  circuit,  when  the 
plaintiff,  after  proving  the  contract  to  sell  such  lands,  the  power 
of  attorney  and  the  assignment  by  the  attorney  of  this  cause  of 
action  and  the  trespass,  rested,  and  was  nonsuited  upon  the  ground 
that  the  power  of  attorney  did  not  authorize  an  assignment  of  the 
cause  of  action,  and  the  exceptions  to  such  decision  were  ordered 
to  be  heard  in  the  first  instance  at  the  general  term. 

Van  Derlip  &  Smithy  for  plaintiff. 

D.  H.  HoUiday,  for  defendant. 

K  D.  SuTH,  J.  It  seems  to  me  that  the  decision  of  the  circuit 
was  correct,  and  that  the  exception  thereto  is  not  well  taken. 

Powers  of  attorney,  and  all  special  powers,  are  to  be  construed 
Btrictly,  and  the  general  words  are  to  be  construed  in  reference  to 
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the  pai'ticular  terms  which  form  the  subject-matter  of  the  instru- 
ment and  in  furtherance  of,  but  in  subordination  to,  the  general 
power  conferred.  In  this  case,  the  agent  nad  power  to  sell  or  lease 
the  lands  in  question  and  to  take  charge  of  the  same,  to  demand 
and  collect  all  moneys  due,  or  to  grow  due,  upon  any  contracts, 
leases  or  securities,  to  prosecute  suits  for  his  principals  and  employ 
attorneys  to  appear  for  them.  He  doubtless  had  power  to  institute 
suits  in  the  name  of  the  principals  for  trespass  on  their  lands  or  to 
protect  their  rights  and  interests  therein.  But  this  suit  was  brought 
to  enforce  a  right  of  action  pre-existing  at  and  before  the  giving  of 
such  power. 

While  the  agent  might  have  prosecuted  such  right  of  action  and 
settled  with  the  defendant  for  such  trespass,  he  had  no  power  to 
assign  the  cause  of  action.  It  has  been  frequently  held  that,  while 
an  attorney  has  power  to  collect  and  receive  payment  of  a  debt,  he 
has  no  power  to  compromise  or  sell  it  without  the  express  authority 
of  his  client. 

In  Oarrigue  v.  Loescher,  3  Bosw.  576,  it  was  held  that  a  power  to 
enforce  a  claim  in  court  or  otherwise  and  employ  attorneys,  etc., 
did  not  warrant  an  assignment  of  the  claim. 

We  think  that  it  was  an  excess  of  authority,  as  derived  from  the 
power  of  attorney,  to  sell  and  assign  the  cause  of  action  for  which 
this  suit  was  brought,  and  that  the  decision  at  the  circuit  was  right 
and  the  motion  for  a  new  trial  should  be  denied. 


The  Towy  of  Venice,  appellant,  v.  Breed,  executor,  etc,  d  dL 

BaUway  aid  hondi — rumrcompliance  with  itatute — Hatute  of  Umitaiiont — 

eourUer-claim —  canjiict  of  law. 

By  chapter  875,  Laws  of  1853,  it  was  provided,  that  designated  commissioners, 
in  any  town  in  Cayuga  county,  might,  upon  a  compliance  being  had  with  the 
provisions  of  the  act,  raise  money  upon  the  credit  of  the  town  in  aid  of  a 
certain  railroad.  In  the  act  it  was  provided  that  the  money  should  be 
raised  on  the  bonds,  and  paid  to  the  president  and  directors  of  the  railroad 
company,  organized  under  the  general  law,  designated  by  the  written  con- 
sent of  two-thirds  of  the  tax  payers  of  the  town,  etc.  It  was  also  provided 
among  other  things,  that  unless  the  written  consent  of  the  required  number 
of  tax  payers  was  filed  in  the  county  clerk's  office,  the  commissioners  should 
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baye  no  power  to  do  the  acta  authorized  by  the  statute.  Under  this  statute, 
commissioners  of  the  town  of  Venice  issued  twenty-five  town  bonds  of 
$1,000  each.  Five  of  these  bonds  were  sold  for  cash,  and  the  money  paid 
to  a  railroad  company.  The  remainder  of  them  were  delivered  to  the  com- 
pany in  payment  of  stock  taken  by  the  town,  and  by  such  company  sold  to 
purchasers. 

In  an  action  by  the  town  to  compel  holders  of  the  bonds  to  surrender  such 
bonds  for  cancellation : 

HOd  (following  Starin  v.  T<nDn  of  Genoa,  28  N.  Y.  489),  that  a  want  of  con- 
sent of  two>thirdB  of  the  tax  payers  rendered  the  bonds  issued  void ;  that  the 
transfer  of  bonds  directly  to  the  railroad  company,  in  payment  of  stock,  was 
a  misappropriation,  rendering  void  the  bonds  transferred,  and  that  the  affi- 
davits of  the  commissioners  were  not  competent  evidence,  that  the  requisite 
number  of  tax  payers  had  given  consent. 

hdd,  also  (Talcott,  J.,  contra),  that  the  plaintiff  was  not  bound  to  return  the 
stock  purchased  by  it  to  enable  it  to  maintain  the  action  for  cancellation  of 
the  bonds. 

The  different  holders  of  the  bonds  sought  to  be  canceled  could  be  joined  as 
defendants  (34  N.  Y.  80). 

Several  of  the  defendants  set  up  statutes  of  limitation.  Held,  that  the 
right  of  action  accrued  when  the  bonds  were  transferred,  and,  as  to  defend- 
ants setting  up  the  statute  of  six  and  ten  years,  the  right  of  action  was 
barred. 

Oae  of  the  defendants  set  up  as  counter-claim  indebtedness  of  the  plaintiff  for 
money  borrowed.    Held  not  allowable. 

This  court  is  bound  by,  and  will  enforce,  the  law  as  the  court  of  appeals 
declares  it,  notwithstanding  the  decision  of  the  United  States  supreme 
court,  except  in  the  particular  case  upon  which  the  federal  tribunal  has 
'    rendered  its  decision. 

Appeal  from  a  judgment  on  the  report  of  a  referee. 

The  action  was  brought  to  compel  the  surrender  and  cancella- 
tion of  certain  bonds  purporting  to  be  issued  by  the  plaintiff  to  aid 
in  the  construction  of  a  railroad  from  Lake  Ontario  to  the  New 
Tork  and  Erie  or  Cayuga  and  Susquehanna  railroad,  pursuant  to 
act  of  the  legislature  of  this  State,  passed  April  16, 1852,  entitled 
"An  act  to  authorize  any  town  in  the  coujity  of  Cayuga  to  borrow 
money  for  aiding  in  the  construction  of  a  railroad  from  Lake 
Ontario  to  the  New  York  and  Erie  or  Cayuga  and  Susquehanna 
raihoad/'    Chapter  375  of  Laws  of  1852. 

By  that  act  it  was  provided  that  the  supervisor  of  any  town  of 
said  county,  together  with  the  assessors,  should  be  commissioners  to 
borrow,  on  the  credit  of  the  town,  a  sum  not  exceeding  125,000  for 
a  term  not  exceeding  twenty  years,  and  to  make  and  deliver  bonds 
for  the  same.    The  money  so  raised  was  required  to  be  paid  over  to 
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the  president  and  directors  of  such  railroad  company,  organized 
under  the  general  railroad  law^  as  might  be  designated  by  the  writ- 
ten consent  of  two-thirds  of  the  resident  tax  payers  of  the  town,  to 
be  expended  in  grading,  etc.,  a  railroad  or  railroads  passing  through 
the  city  of  Auburn  and  connecting  Lake  Ontario  with  the  Susque- 
hanna and  Cayuga  or  the  New  York  and  Erie  railroad.  It  was 
expressly  provided  in  and  by  said  act,  that  the  commissioners 
should  have  no  power  to  do  the  acts  authorized  thereby  until  a  rail- 
road company  had  been  organized  under  the  general  law,  and  the 
written  consent  of  two-thirds  of  the  tax  payers  of  the  town,  whose 
names  appeared  on  the  last  assessment  roll  of  the  town  preceding 
the  borrowing  of  the  money  obtained,  and  filed  in  the  clerk's  office 
of  Cayuga  county,  together  with  an  affidavit  of  the  supervisor  and 
commissioners,  or  any  two  of  them,  attached  to  such  statement, 
that  the  persons  whose  written  assents  were  thereto  attached  and 
filed  comprised  two-thirds  of  all  the  resident  tax  payers  of  said  town 
on  its  assessment  roll  next  previous  thereto. 

The  act  further  provided,  that  on  filing  such  consent  and  affida- 
vit, the  commissioners  might  subscribe  and.  pay  for  stock  in  such 
company  to  the  amount  of  money  so  borrowed. 

It  was  further  provided,  that  the  commissioners  appointed  by  the 
act  should  hold  office  until  the  next  town  meeting,  when  two  com- 
missioners should  be  elected  to  act  with  the  supervisor,  and  the  acts 
of  a  majority  should  be  valid  and  binding. 

A  railroad  company  was  organized  to  construct  a  road  from  Lake 
Ontario  to  the  Susquehanna  railroad,  through  the  city  of  Auburn. 

The  commissioners  issued  bonds  to  the  amount  of  125,000,  pay- 
able in  twenty  years,  and  attached  thereto  interest  coupons. 

The  commissioners  subscribed  for  the  stock  of  said  railroad  to 
the  amount  of  .825,000. 

The  directors  called  for  payments  upon  said  stock,  and  the  com- 
missioners sold  to  Amos  Hutchinson  three  of  said  bonds,  numbered 
1,  2,  3,  and  received  from  him  $3,000,  which  they  paid  over  to  the 
treasurer  of  the  railroad  company  to  apply  in  payment  of  said 
stock.  About  the  same  time,  said  commissioners  sold  and  delivered 
to  defendant,  Lyman  Murdock,  two  others  of  said  bonds,  and 
received  from  him  $2,000,  which  they  paid  to  the  treasurer  to  apply 
on  the  stock. 

On  the  11th  of  October,  1853,  the  commissioners  sold  and  trans- 
ferred directly  to  the  railroad  company  nineteen  of  the  said  bonds, 
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and  on  the  lat  of  November,  1853,  one  other  bond,  making,  in  all, 
twenty  of  said  bonds  to  the  railroad  company  in  payment  of  the 
amonnt  remaining  due  on  said  stock. 

The  railroad  company  deliyered  to  said  commissioners,  for  the 
benefit  of  said  town,  scrip  for  said  stock,  which  scrip  has  never  been 
surrendered  to  said  company. 

The  town  paid  for  some  three  or  four  years  the  interest  on  the 
bonds  issued  in  payment  for  said  stock,  and  then  refused  to  pay  any 
thing  more,  on  the  ground  that  the  bonds  were  issued  in  violation 
of  the  statute  and  were  not  binding  on  said  town. 

The  moneys  paid  by  Hutchinson  and  Murdock  for  the  bonds 
transferred  to  them  have  not  been  repaid. 

Those  who  purchased  the  twenty  bonds  of  the  railroad  company 
did  not  know,  when  they  made  the  purchase,  that  they  had  been 
delivered  directly  to  the  railroad  company  by  the  commissioners. 

The  consent  in  writing  of  two-thirds  of  the  resident  tax  payers 
had  not  been  obtained  before  the  making  and  delivery  of  said 
bonds,  nor  at  any  time  since. 

The  referee  to  whom  the  issues  in  the  cause  were  referred,  found 
the  foregoing  facts,  and  ordered  judgment  dismissing  the  complaint, 
with  costs,  and  from  the  judgment  so  entered  the  plaintiff  appeals. 

D,  Pratty  for  appellant. 

Z).  Wright,  for  respondents,  cited  Smith  v.  Clark,  4  Paige,  368 ; 
Jacks  V.  Nichols,  5  M".  T.  178 ;  People  ex  rel.  FiedUr  v.  Mead  4t  al, 
U  id.  114 ;  Gillian  v.  Norton,  33  How.  Pr.  373 ;  N.  Y.  S  N.  H. 
A  R.  Co.  v.  Schuyler^  34  N.  Y.  30;  Farmers  d  Mechanics'  Bank  v. 
Butchers  &  Drovers'  Bank,  16  id.  125, 142 ;  Oriswold  v.  Haven,  25 
id.  595 ;  Williams  v.  Village  of  Dunkirk,  3  Lans.  61 ;  Ang.  &  Ames 
on  Corp.,  §§  310,  311 ;  Code,  §  91,  subd.  6;  Erickson  v.  Quinn,  3 
Lans.  299-330 ;  Moore  v.  Greene,  19  How.  (TJ.  S.)  72  ;  Bertine  v. 
Variam,  1  Edw.  Ch.  347 ;  Code,  §  97 ;  Bruce  v.  Tilson,  25  N.  Y. 
194 ;  Huhbell  v.  Sibley,  5  Lans.  51 ;  Rogers  v.  Burlington,  3  Wall. 
666;  Sto.  Eq.  Jur.,  §  695,  etc.;  Mechanics?  Banking  Association  v. 
New  York  dt  Saugerties  White  Lead  Co.,  35  N.  Y.  505 ;  Bank  of  • 
New  York  v.  Bank  of  Ohio,  29  id.  619 ;  Bank  of  Genesee  v.  Patchin 
Bank,  19  id.  312 ;  Otter  v.  Brevoort  Petroleum  Co.,  36  How.  Pr.  330 ; 
East  N.  Y  &  J.  R.  R.  Co.  v.  Lighthall,  5  Abb.  Pr.  N.  S.  458 ;  Hope 
Mutual  TAfe  Ins.  Co.  v.  Taylor,  2  Rob.  278. 
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George  Bullard,  for  respondent  Breed,  cited  Laws  of  1852,  ch.  375, 
§§  1-10 ;  Story  on  Agency,  §  250 ;  Bennett  v.  Judson,  21  N.  Y.  238 ; 
Code,  §  168 ;  Barton  v.  Butts,  32  How.  Pr.  456 ;  WilL  Eq.  46 ; 
Rogers  v.  Rathbun,  1  Johns.  Ch.  367. 

MuLLiN^,  P.  J.  In  the  case  of  Starin  y.  The  Town  of  Oenoay  23 
K.  Y.  439,  the  court  of  appeals  decided  that  the  bonds  in  question 
in  this  suit,  having  been  issued  without  the  consent  of  two-thirds 
of  the  tax  payers  of  the  town  having  been  obtained,  were  void. 

That  court  also  decided  that  such  of  the  bonds  as  were  sold  to 
the  railroad  company  in  payment  for  the  stock  of  said  company, 
subscribed  for  by  the  commissioners  of  said  town,  were  void  because 
such  an  appropriation  of  the  bonds  was  unauthorized  by  the  statute. 

It  was  also  decided  that  the  affidavit  filed  by  the  commissioners, 
that  the  consent  of  two-thirds  of  the  tax  payers  of  the  town  had 
been  procured,  was  not  competent  evidence  of  that  fact,  and  the 
town,  as  the  representative  of  the  tax  payers,  was  not  estopped  from 
insisting  that  the  consent  of  the  requisite  number  of  tax  payers  had 
not  been  obtained. 

In  this  case  twenty  of  the  bonds  were  sold  to  the  railroad  com- 
pany and  purchased  by  some  of  the  defendants  of  the  company ;  as 
to  these  bonds,  therefore,  the  case  of  Starin  v.  Hie  Town  of  Genoa 
is  directly  in  point,  and  establishes  conclusively  the  invalidity  of 
that  portion  of  the  bondfi. 

It  is  insisted  that  the  five  bonds  purchased  of  the  commissioners, 
and  paid  for  in  cash,  are  valid,  because  the  purchasers  were  pur- 
chasers in  good  faith  for  value,  and  without  notice. 

This  proposition  was  decided  against  the  defendants  in  Oould  v. 
The  Toton  of  Sterling,  17  N.  Y.  492.  It  was  there  held  that  the 
fiulure  to  obtain  the  consent  of  the  requisite  number  of  tax  payers 
was  fatal  to  the  power  to  issue  the  bonds.  That  persons  dealing 
with  the  bonds  were  bound  to  inquire  for  themselves  whether  the 
conditions  precedent  to  the  issue  of  them  had  been  complied  with, 
and  that  they  could  not  be  deemed  bo^ia  fide  purchasers  without 
notice  of  the  defects  in  the  bonds. 

Some  of  the  defendants  set  up,  by  way  of  defense,  that  they  pur- 
chased the  bonds  held  by  them  without  notice  that  they  had  been 
sold  by  the  commissioners  to  the  railroad  company,  and  that  they 
are,  for  that  reason,  bona  fide  holders  of  said  bonds. 

This  cannot  be  true  so  long  as  all  persons  dealing  with  the  bonds 
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are  charged  with  notice  that  they  were  issued  without  the  consent 
of  the  requisite  number  of  tax  payers  being  obtained.  It  is  said  by 
the  defendant's  counsel  that  the  want  of  notice  of  any  defect  in  the 
bonds  of  good  faith  in  the  purchase,  being  set  up  in  the  answer, 
and  in  response  to  the  allegations  in  the  complaint,  and  no  proof 
being  giyen  on  the  subject,  it  must  be  taken  as  true,  and  the 
defendants  thus  circumstanced  must  be  treated  as  bona  fide  holders 
without  notice.  This  rule  of  equity  pleading  cannot  be  applied 
under  the  Code.  The  allegations  of  the  answer  are  to  be  treated 
either  as  a  denial  of  the  allegations  of  the  complaint,  or  as  matter 
of  affirmatiye  defense.  If  the  allegation  in  the  complaint  is  not 
proved,  the  defendants  gets  the  benefit  of  the  denial  "by  forcing  the 
plaintiff  to  attempt  proof  of  the  fact  alleged ;  and,  if  it  is  not 
made,  the  defendant  has  the  right  to  claim  that  his  allegation  is 
established. 

Where  the  answer  sets  up  matter,  by  way  of  affirmative  defense, 
he  must  prove  it,  or  he  gets  no  benefit  from  it 

It  is  said  that  the  court  of  appeals,  in  Sfarin  v.  The  Town  of 
GenoUy  based  its  decision,  that  the  plaintiff  in  that  case  was  not  a 
bona  fide  holder,  on  the  ground  that  he  purchased  the  bonds  of  the 
railroad  company  at  a  discount.    This  is  a  mistake. 

Purchasing  at  a  discount  is  not  alluded  to  in  the  opinion  in  the 
case  of  Starin  v.  The  Town  of  Genoa,  It  is  said  that  the  railroad 
company  was  chargeable  with  notice  of  the  invalidity  of  the  bonds, 
and  the  plaintiff  having  purchased  of  that  company  with  full 
notice  of  the  facts  and  circumstances  under  which  they  had  been 
received,  was  not,  for  that  reason,  a  bona  fide  holder. 

I  do  not  find  that  it  was  suggested  in  the  opinion  in  Gould  v. 
The  Town  of  Sterling,  that  the  title  of  the  plaintiff  was  held  defect- 
ive because  of  the  purchase  of  the  bonds  for  less  than  their  par 
value. 

In  both  cases  they  were  held  void,  because  of  the  failure  to  com- 
ply with  the  statute. 

One  of  the  principal  grounds  relied  on  to  defeat  a  recovery  by  the 
plaintiff  is,  that  the  defendants  have  no  joint  interest  in  the  bonds 
and  cannot,  for  that  reason,  be  joined. 

This  position  was  put  forward  in  the  case  of  The  New  York  <t 
New  Haven  Railroad  Go.  v.  Schuyler,  34  N.  Y.  30,  but"  the  court 
overruled  it  and  held,  that  those  holding  the  stock  fraudulently 
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issued  by  Schtiyler  conld  be  joined  in  a  single  action,  and  the 
validity  of  the  stock  held  by  them  severally  determined. 

When  this  case  was  before  the  general  term  of  the  fifth  district, 
on  appeal  from  an  order  dissolving  the  injunction  issued  therein, 
the  point  was  then  taken  that  a  court  of  equity  had  no  .power  to 
compel  the  cancellation  and  surrender  of  the  bonds  held  by  the 
defendants,  but  it  was  held  that  a  court  of  equity  had  such  power, 
the  order  dissolving  the  injunction  was  reversed  upon  that  ground^ 
with  others.  Story'6  Eq.  Juris.,  §§  692,  700 ;  Field  v.  Holbrook,  6 
Duer,  697 ;  Hamilton  v.  Oummings,  1  Johns.  Ch.  617 ;  Johnson  v. 
Stevens,  13  How.  Pr.  132. 

The  omission  of  the  plaintiff  to  return  or  offer  to  return  the 
stock  to  the  railroad  company,  is  relied  upon  as  defense  to  the 
plaintiff's  action. 

.  I  am  unable  to  perceive  what  the  defendants  have  to  do  with  that 
question.  They  have  no  interest  in  the  stock  nor  right  to  demand 
a  return  of  it,  nor  to  ask  any  relief  founded  on  its  non-return. 

Should  the  company  be  compelled  to  pay  back  to  the  defendants 
the  money  received  of  them  for  the  stock,  it  will  then  doubtless 
call  on  the  plaintiff  to  account  for  the  stock.  The  defendants, 
however,  are  clothed  with  none  of  the  rights  of  the  railroad  com- 
pany in  that  behalf. 

The  defendants  Gould,  Woodruff,  Starin  and  Murdock  set  up,  by 
way  of  defense,  the  statutes  of  limitation  of  six  and  ten  years. 
Howland,  the  statute  of  six  years.  Hutchinson  and  Wallace  do 
not  set  up  either  statutes. 

The  only  provision  of  the  Code,  that  limits  the  time  for  bringing 
actions,  in  cases  like  the  one  before  us,  is  section  97  of  the  Code.  It 
provides  that  an  action  for  relief,  not  hereinbefore  provided  for, 
must  be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

This  is  not  an  action  for  relief  on  the  ground  of  fraud,  on  which 
the  right  of  action  does  not  accrue,  until  the  discovery  of  the  fraud 
by  the  aggrieved  party.    §  91,  subd.  6. 

The  fraud,  if  there  was  any,  that  entitled  the  plaintiff  to  relief, 
was  either  in  issuing  the  bonds  without  complying  with  the  require- 
ments of  the  statute,  or  in  their  sale  to  the  railroad  company  in 
payment  of  stock. 

The  town  and  the  tax  payers  it  represents  must  be  charged  with 
knowledge  of  these  acts  and  omissions  to  the  same  extent  as  the 
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defendants  or  others  dealing  with  the  bonds,  and,  if  so,  these  facts 
mnst  in  the  absence  of  proof  be  presumed  to  have  been  known  to 
the  plaintiff  at  the  time  they  occurred,  aad  hence  the  limitation  of 
six  years  would  apply. 

The  plaintiffs  counsel  insists  that  the  cause  of  action  did  not 
accrue  until  the  actions  brought  in  this  court  by  Starin  and  others 
to  recover  on  the  bonds  were  decided,  nor  until  the  actions  brought 
in  the  federal  courts  for  the  same  purpose  were  decided,  by  which 
the  plaintiff  was  apprised  that  the  federal  courts  would  disregard 
the  decisions  of  the  court  of  appeals  as  to  the  invalidity  of  the 
bonds,  and  would  hold  them  to  be  valid  and  binding  on  the  town. 

I  am  uif  able  to  find  any  case,  since  the  adoption  of  the  Code,  that 
sanctions  the  idea  that  the  bringing  of  an  action  may  be  postponed, 
in  cases  like  the  present,  until  actions  are  brought  upon  the  void 
paper. 

When  the  bonds  were  transferred  by  the  commissioners  the  right 
of  action  accrued,  and  the  ten  years'  limitation  began  to  run. 

If  I  am  right  in  this,  the  plaintiff's  action  was  barred  as  to  all  the 
defendants,  except  Hutchinson  and  Wallace. 

Hutchinson  alleges,  in  his  answer,  that  the  town  is  indebted  to 
him  in  the  sum  of  $3,000  for  money  borrowed,  which  was  paid  into 
the  treasury  of  the  town  and  appropriated  to  its  use. 

This  allegation  is  not  denied  by  the  plaintiff.  If,  therefore,  it  is 
a  counter-claim  that  a  defendant  is  authorized,  by  section  150  of 
the  Code,  to  set  up  in  his  answer,  Hutchinson  was  entitled  to  judg- 
ment for  that  sum. 

To  constitute  a  counter-claim,  it  must  be  a  claim  existing  in 
£avor  of  a  defendant,  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action,  and  arising  out  of  the  con- 
tract or  transaction  set  out  in  the  complaint  as  the  foundation  of 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action,  or  in 
an  action  on  contract,  any  other  cause  of  action  arising  on  contract 
and  existing  at  the  commencement  of  the  action. 

Lending  the  town  money  has  no  apparent  connection  with  the 
unauthorized  issue  of  bonds,  nor  is  it  connected  in  any  way  with  the 
subject  of  this  action.  This  action  is  not  founded  on  contract,  and 
no  counter-claim  arising  on  contract  is  for  that  reason  available. 

Again  the  referee  rejected  the  claim,  and  no  appeal  by  Hutchinson 
from  the  judgment  has  been  taken. 

The  drfendanf  s  counsel  rely  with  a  good  deal  of  earnestmess  on 
Vol.  L— 18. 
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the  action  of  the  supreme  court  of  the  United  States,  upon  bonds 
issued  under  the  same  statute  under  which  the  bonds  in  question  in 
this  suit  were  issued,  and  he  calls  upon  us  to  disregard  the  decisions 
of  the  court  of  appeals,  and  to  give  effect  to  those  of  the  United  States. 

This  we  cannot  do.  We  are  bound  by  the  decisions  of  the  court 
of  appeals  and  must  enforce  the  law  as  that  court  declares  it,  unless 
the  federal  courts,  upon  appeal  from  the  judgment  of  the  court  of 
appeals,  shall  reverse  it;  we  are  then  bound  to  give  effect  to  that 
decision  in  the  case  in  which  it  is  made. 

But  before  the  legal  principles  enumerated  by  the  federal  court 
shall  be  applied  in  other  cases,  they  must  be  assented  to  by  the  court 
of  appeals,  especially  when  the  views  of  the  two  courts  differ  as  to 
the  law. 

Whether  the  court  of  appeals  will  adopt  the  views  of  the  federal 
court,  as  to  the  validity  of  the  bonds  issued  under  the  law  in  ques- 
tion, it  will  be  for  that  court  to  determine.  Until  it  shall  so  declare, 
we  must  follow  the  case  of  Starin  v.  Genoa,  and  Ooidd  v.  Sterling. 

The  judgments  in  favor  of  the  defendants  Hutchinson  and  Wal- 
lace are  reversed,  and  judgment  ordered  for  plaintiffs  that  the  bonds 
held  by  them  be  surrendered  and  canceled,  with  costs  to  the  appel- 
lants. The  judgments  in  favor  of  the  other  defendants  are  affirmed 
with  costs. 

Talgott,  J.,  concurs  in  the  conclusion  that  the  bonds  are  void, 
but  is  of  the  opinion' that  the  present  holders  of  the  same  are  enti- 
tled to  require  that  the  stock  received  by  the  town  of  Venice  must 
be  restored  to  the  holders  of  the  bonds,  as  a  condition  of  relief,  upon 
the  principle  that  he  who  seeks  equity  must  do  equity,  and  upon 
the  ground  that  by  the  assignment  of  the  bonds  by  the  railroad 
company,  the  holders  became  subrogated  to  the  rights  of  the  rail- 
road company,  in  this  respect,  and  that  one  of  the  incidents  of  the 
bonds  in  equity  is  that  they  shall  not  be  can.celed  except  upon  the 
condition  that  the  town  shall  restore  to  the  holder  the  consideration 
received  by  it. 

It  is  not,  under  the  present  rule,  necessary  that  an  offer  to  do  this 
should  be  made  in  the  bill.  That  only  goes  to  the  question  of  costs, 
and  the  provision  for  the  return  of  the  consideration  actually 
received  may  be  made  in  the  decree,  notwithstanding  no  offer  to 
restore  was  made  in  the  complaint.  8cherm$rhorn  v.  Talmany 
14  N.  T.  93. 
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PiBKCE,  appellant,  v.  Tuttlb. 
Landi — action  for  injwry  to» 

The  disseiflee  of  lands  maj,  after  being  restored  to  possession  thereof,  bring 
action  for  injury  done  to  such  lands  hj  the  partj  wrongf ollj  in  possession. 

Appeal  from  a  judgment  in  favor  of  defendant,  and  an  order 
denying  a  new  trial.    The  facts  appear  in  the  opinion. 

G.  0.  Raihbun,  for  appellant,  cited  Fierce  v.  TuttUy  53  Barb, 
155 ;  VanBeusen  y.  Toung^  29  N.  T.  9, 30, 31 ;  Suffern  v.  Townsend^ 
9  Johns.  35 ;  7  Conn.  232 ;  McGregor  y.  Brown,  10  K  Y.  114 ;  2 
HiU.  on  Torts,  148 ;  2  Greenl.  Ev.,  §§  625,  653 ;  id.,  §  332. 

RoUin  Tracy,  for  respondent,  cited  Walsh  y.  Kelly,  40  N.  Y.  556 ; 
Magee  v.  Badger,  34  id.  247 ;  Ingersoll  v.  Bostwech,  22  id.  425 ; 
A  D  Co.  V.  City  of  Brooklyn,  3  Keyes,  444 ;  Myers  v.  Baker, 
14  N.  Y.  435 ;  Woodruff  v.  McGrath,  32  id.  255 ;  Hunt  v.  Fish,  4 
Barb.  329 ;  Cook  y.  Litchfield,  2  Bosw.  137. 

E.  D.  Smith,  J.  This  is  an  appeal  from  a  judgment  in  favor  of 
the  defendant  and  an  order  denying  a  new  trial. 

The  action  was  for  injuries  to  plaintiff's  farm,  arising  from  the 
neglect  of  the  defendant  to  exercise  ordinary  care  in  its  manage- 
ment, and  injuries  to  it  while  the  same  was  in  his  possession.  It 
appears  that  the  defendant  entered  into  possession  of  the  farm  in 
April,  1867,  under  a  contract  of  purchase  which,  for  some  reason, 
was  not  carried  into  effect,  and  the  plaintiff  soon  after  brought 
ejectment  for  the  said  premises,  in  which  action  he  finally  recovered 
with  damages  for  the  use  and  occupation  of  the  said  farm.  This 
action  is  for  injuries  not  embraced  in  such  action  or  included  in  the 
claim  for  mesne  profits. 

Such  an  action  is  clearly  maintainable  by  the  disseisee  of  land  for 
injuries  done  to  such  land  by  a  party  in  possession  thereof  after  the 
same  is  restored  to  the  possession.  Hotchkiss  v.  Auburn  A  Roches^ 
ter  R.  R.  Co.,  36  Barb.  613 ;  Budd  v.  Bingham,  18  id.  496 ;  Frost  v. 
Duncan,  19  id.  560.  This  seems  not  to  have  been  controverted  at 
the  circuit.  The  case  seems  to  have  been  fairly  tried  and  submitted 
to  the  jury.  No  exception  was  made  to  the  charge  of  the  judge, 
and  there  is  no  exception  in  the  case  of  any  substantial  consequence. 
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The  question  was  one  of  fact,  what  neglects  the  defendant  had 
been  guilty  of  in  the  care  and  use  of  the  farm^  and  what  injuries  he 
had  committed  to  the  damage  of  the  farm. 

These  were  questions  proper  for  the  consideration  of  the  jury, 
and  I  do  not  see  any  ground  in  the  case  which  would  make  it 
proper  for  the  court  to  interfere  with  their  verdict. 

I  think  the  judgment  and  order  should  be  aflSirmed. 

80  ordered. 


Lbkkox  et  al,  t.  Eldbed  et  oLy  appellants. 
Mamed  toomen — joinder  qf  parties, 

A  wife  is  not  liable  for  the  debt  of  her  hoaband,  althoagh  daring  his  life,  and 
alflo  after  his  death,  she  makes  a  verbal  promise  to  pay  the  same. 

In  an  action  npon  the  debt  of  a  married  woman,  contracted  before  marriage* 
her  husband  majr  be  Joined  with  her. 

This  is  an  action  commenced  in  a  justice's  court  where  the  plain- 
tiff recovered  a  judgment,  from  which  the  defendant  appealed  to  the 
county  court  of  Lewis  county,  where  a  new  trial  was  had. 

The  plaintiff  in  his  complaint  sought  to  recover  on  two  causes  of 
action.  One  cause  of  action  set  out  in  the  complaint  was  upon  a 
special  promise  of  the  defendant  Theresa  Eldred,  to  pay  the  balance 
of  a  debt  of  her  former  husband,  one  Harrington,  made  in  his  life- 
time, for  goods  sold  to  him  to  the  amount  of  $75.84. 

The  other  cause  of  action  was  for  goods  sold  to  the  said  Theresa 
on  her  own  account  after  the  decease  of  her  said  husband  Harring- 
ton, and  before  her  intermarriage  to  her  co-defendant,  her  present 
husband.  The  plaintiff  on  the  trial  gave  evidence  of  the  special 
promise  set  out  in  the  complaint,  and  the  defendant  Theresa  denied 
the  same ;  and  the  plaintiff  also  gave  evidence  showing  that  the  said 
Theresa  was  indebted  to  the  plaintiff  for  goods  sold  her  under  the 
second  cause  of  action  to  the  amount  of  $22.98,  intermediate  the 
death  of  her  former  husband  and  her  marriage  to  her  present 
husband. 

The  defendant  on  the  trial  moved  for  a  nonsuit,  on  the  ground 
that  defendant  was  not  liable  for  her  husband's  debts,  no  contract 
in  writing  being  proved  to  charge  her  separate  estate,  and  also  that 
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• 

she  was  not  liable  to  be  sued  for  her  own  debt  with  her  present  hus- 
band. Such  motion  was  also  made  in  his  behalf,  that  he  was  not 
liable  to  be  sued  for  her  debt  contracted  before  marriage.  Such 
motions  were  denied,  and  the  court  held  and  charged  the  jury,  that 
said  Theresa  was  liable  upon  any  promises  made  by  her  after  the 
death  of  her  former  husband  to  pay  his  debt,  and  also  that  she  was 
lii^le  upon  any  special  promise  made  in  his  life-time  to  pay  such 
debt  out  of  any  insurance  money  she  might  receive  upon  an  insur- 
ance on  hiB  life,  and  also  held  that  a  verdict  might  be  had  against 
both  defendants  to  be  levied  out  of  her  separate  property.  These 
propositions  were  duly  excepted  to,  and  the  jury  rendered  a  verdict 
for  the  plaintiff  for  $85,  upon  which  judgment  was  duly  entered  up, 
from  which,  after  a  motion  in  the  county  court  for  a  new  trial  had 
been  made,  which  was  denied,  an  appeal  was  duly  brought  to  this 
court 

C.  E.  Stepheru,  for  appellant. 

T,  M.  Reedy  for  respondent. 

E.  D.  Skith,  J.  Two  questions  are  presented  upon  this  appeaL 
First  Was  the  defendant  Theresa  liable  upon  the  promise  to  pay 
her  former  husband's  debt  to  the  plaintiff  ?  Upon  this  question,  I 
think  the  judge  erred  at  the  trial,  and  that  the  exception  to  the 
decision  that  she  was  so  liable  was  well  taken.  She  was  not  liable 
upon  a  special  promise  to  pay  her  husband's  debt  made  in  his  life- 
time, because  it  was  not  made  in  writing  and  in  such  form  as  to 
bind  her  separate  estate,  if  she  then  had  any  such  estate.  The  case 
of  Shuler  et  al.  v.  Nelson^  4  Lans.  114»  is  conclusive  on  this  point; 
and  a  promise  to  pay  such  debt  after  the  decease  of  her  husband, 
likewise  was  not  a  valid  promise.  It  was  at  best  a  simple  promise  to 
pay  the  debt  of  another,  and  was  without  consideration  and  was 
void  by- the  statute  of  frauds.  Shuler  v.  Nelson,  supra;  White  v. 
Siortf,  43  Barb.  124. 

The  other  question  relates  to  the  second  cause  of  action  stated  in 
the  complaint,  and  duly  proved  at  the  trial.  The  defendant  Theresa, 
after  the  death  of  her  first  husband  and  before  her  marriage  to  her 
present  husband,  purchased  goods  of  the  plaintiff  as  proved  or 
admitted  at  the  trial,  to  the  amount  of  $22.98,  for  which  she  was 
clearly  liable. 
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The  only  question  in  respect  to  this  part  of  the  cause  of  action 
relates  to  the  form  of  remedy^  whether  her  husband  was  a  proper 
party  with  her  as  defendant. 

At  common  law  the  husband  was  liable  for  the  debts  of  his  wife 
contracted  before  marriage,  and  remains  thus  liable  unless  discharged 
by  statute. 

The  statue  of  1848  for  the  protection  of  the  property  of  married 
women  declares,  that  the  real  and  personal  property  of  any  female 
who  might  thereafter  marry,  which  she  owned  at  the  time  of  mar- 
riage, and  the  rents,  issues  and  profits  thereof  should  not  be  sub  - 
ject  to  the  disposal  of  her  husband,  nor  liable  for  his  debts,  but 
should  continue  her  sole  and  separate  property  as  if  she  were  a 
single  female.  So  far  as  the  liability  of  the  husband  for  the  debts 
of  his  wife  before  marriage  depended  upon  the  fact,  that  upon 
the  marriage  he  took  title  to  all  her  personal  property;  that  ground 
or  reason  of  his  liability  is  clearly  taken  away  by  this  statute.  But 
the  liability  of  the  husband  at  common  law  did  not  rest  upon  the  , 
sole  ground  that  he  took  her  personal  property,  he  was  liable  for  her 
debts  under  all  circumstances  independently  of  this  fact ;  he  was 
liable  if  she  had  no  property  as  well  as  if  she  had  large  possessions; 
he  was  liable  to  be  sued  for  her  debts  and  when  so  sued  she  was  a 
necessary  party,  but  the  execution  went  against  him  alone.  This  is 
now  changed  by  the  act  of  1853  (Laws  of  1853,  ch.  576),  which 
declares  that  the  action  may  be  maintained  against  husband  and 
wife  jointly  for  any  debt  of  the  wife  contracted  before  marriage, 
but  the  execution  on  any  judgment  in  such  action  shall  issue 
against  and  such  judgment  shall  bind  the  separate  property  and 
estate  of  the  wife  only,  and  not  that  of  the  husband.  The  husband 
may  be  joined  as  defendant  under  the  statute. 

The  charge  of  the  county  judge  on  this  point  was  therefore  cor- 
rect, and  the  exception  that  the  husband  was  not  a  proper  party  and 
CDuld  not  be  joined  as  a  defendant  in  the  action  not  well  taken. 

It  follows  from  these  views  that  the  judgment  should  be  reversed, 
except  in  respect  to  the  said  sum  of  $22.98,  admitted  at  the  trial 
to  be  due  from  the  defendant  Theresa,  and  for  that  sum  it  should 
be  affirmed  with  interest  from  the  time  of  the  trial  before  the  jus- 
tice, November  10, 1871,  and  for  that  amount  it  should  be  affirmed. 
The  appellant  having  succeeded  in  the  chief  matter  of  contest  in 
the  action,  I  think,  should  have  costs  upon  the  appeal. 

^0  ordered. 
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DiNTBUFF,  appellant,  v.  CBiTTENDBiir  et  al. 
Partnenkip — note  of  partner  for  firm  debt — tranrfer  of  original  debt, 

A  creditor  of  a  firm  took  the  note  of  one  partner  for  the  debt  and  afterward 
iBBigned  the  note,  and,  at  the  same  time,  verbally  assigned  the  debt. 

SM,  that  the  assignment  operated  as  an  equitable  transfer  of  the  original 
claim,  and  that  the  assignee  could  maintain  an  action  against  the  firm  there- 
upon. 

Appeal  from  a  judgment  of  the  Ontario  county  court,  and  from 
an  order  denying  a  new  trial.  The  facts  sufficiently  appear  in  the 
opinion. 

Wm.  H.  Adams  and  E.  G.  Lapham,  for  appellant,  cited  Richardson 
T.  Mead,  27  Barb.  178 ;  2  Story's  Eq.  Jur.,  §  1047 ;  Willard's  Eq. 
Jur.  462 ;  Heath  v.  Eall,  4  Taunt.  326 ;  Tibbets  v.  George,  5  Ad. 
&  Ell.  293 ;  Briggs  v.  Do^o,  19  Johns.  95 ;  Saxton  v.  Fleet,  2  Hilt. 
477 ;  Hooker  v.  Ec^le  Bank,  30  K  Y.  83 ;  Rupp  v.  Blanchard,  34 
Barb.  627 ;  Dichinson  v.  Phillips,  1  id.  454 ;  Rose  v.  Baker,  13  id. 
230 ;  BaHle  v.  Goit,  26  K  T.  404,  407. 

Metcalf  &  Field,  for  respondent,  cited  Battle  y.  Coit,  26  N.  T. 
404 ;  Bedell  v.  CarU,  33  id.  581 ;  Rupp  v.  Blanchard,  34  Barb.  627. 

E.  D.  Smith,  J.  The  case  of  Battle  v.  Coit,  26  N.  Y.  404,  holds 
that  the  transfer  of  a  promissory  note  does  not  transfer  the  debt  or 
consideration  for  which  such  note  was  given.  In  this  case,  as  in 
that,  the  note  of  one  partner  here,  upon  the  facts  assumed  and  offered 
to  be  proved  at  the  trial  in  this  case,  was  given  for  the  debt  of  the 
firm.  Such  note  was  doubtless  received  and  operated  as  conditional 
payment,  and  until  it  was  dishonored  and  during  the  time  it  had  to 
run,  was  to  be  treated  as  payment  between  the  parties.  But  the 
other  partner  remained  liable  in  equity  as  surety  for  such  payment 
as  one  of  the  original  debtors,  and  this  liability,  I  should  think, 
passed  with  the  transfer  of  the  note  as  a  collateral  obligation  or 
liability  within  the  case  of  Bolen  v.  Crosby,  49  N.  Y.  187. 

This  is  a  strong  case  upon  the  point  that  the  transfer  of  the  obli- 
gation given  for  a  debt  passes  all  other  liabilities  for  the  collection 


144  FOUETH  DEPAETMENT, 

Dintraff  ▼.  Crittenden. 

of  such  debt,  and  I  think,  in  principle,  overrales  the  case  of  Battle 
V.  Coit. 

In  this  case,  one  Wejmonth  was  secretary  of  a  mining  company, 
and  sued  the  company  and  recovered  for  his  services  a  judgment  for 
13,765.  He  assigned  this  judgment  to  the  plaintiff  Bolen,  who 
commenced  the  action  to  recover  such  judgment  against  the 
defendants,  who  were  the  trustees  of  such  corporation,  as  liable  by 
reason  of  their  omission  to  file  and  publish  the  annual  report 

Judge  ALLEisfy  in  the  opinion  of  the  court,  said :  ^^  The  assign- 
ment of  the  judgment  carried  with  it  the  claim  and  debt  upon  which 
it  was  founded,  and  all  claims  against  others  as  collateral  or  inci- 
dental to  it.  ♦  ♦  *  The  assignment  of  the  judgment  necessarily 
carries  the  debt,  they  are  inseparable.'* 

But  in  this  case  I  think  the  proof  clearly  warranted  the  recovery 
by  the  plaintiff  for  the  value  of  the  consideration  for  which  the 
note  was  given  from  both  partners,  upon  the  basis  of  an  equitable 
assignment  of  the  debt  to  the  plaintiff.  The  note  was  past  due  and 
was  given  by  an  insolvent  member  of  the  partnership  for  the  debt 
of  the  partnership,  the  creditor  being  ignorant  of  the  partnership 
when  he  took  the  note.  The  plaintiff  received  from  his  father,  the 
original  creditor,  after  the  dishonor  of  the  note,  an  explicit  parol 
surrender  of  all  control  or  a  transfer  of  all  right  to  enforce  the 
original  debt  within  Rupp  v.  Blanchard,  34  Barb.  627.  He  told 
him  expressly  that  he  sold  him  the  account  as  well  as  the  note.  He 
told  the  plaintiff  the  account  was  his,  and  that  he  could  do  what 
he  wanted  with  it. 

This  was  a  clear  equitable  assignment  or  transfer,  if  any  was 
needed,  of  the  original  consideration  for  which  the  note  was  given, 
and  authorized  the  plaintiff  (o  sue  upon  the  original  indebtedness 
in  the  same  manner  and  to  the  same  effect  as  his  father  might  have 
done  originally,  or  if  he  had  taken  back  the  note  on  the  surrender 
of  the  said  note  at  the  trial. 

In  Battle  v.  Coit^  it  was  admitted  that  Battle,  after  he  had  taken 
up  the  drafts  in  suit  as  indorser,  could  immediately  have  sued  the 
defendants  on  the  original  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  directed  in  the 
county  court.  So  ordered. 
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Wagqokbb,  appellant,  v.  Finoh  et  al 

Bcidenee — when  order  of  court  may  he  eontradieted — reserving  decision  on 

inadmimbility  of  testimony, 

« 
In  certain  actions,  the  attorneys  for  one  of  the  parties  were,  by  the  report  of 

the  referee  and  the  order  of  the  court,  allowed  $900  for  their  services.    In 

an  action  by  the  party  to  recover  moneys  received  by  the  attorneys  in  such 

actions : 
Edd,  tliat  the  proceedings  and  order  of  the  court  in  the  previous  actions  were 

not  such  an  adjudication,  as  to  the  value  of  the  services  of  such  attorneys, 

tliat  they  could  not  be  contradicted  by  parol  evidence. 
The  evidence  being  offered,  the  referee  received  it  and  reserved  the  question 

of  its  admissibility  until  the  final  disposition  of  the  case,  when  he  rejected  it. 
Held,  that  the  question  of  admissibility  should  have  been  passed  upon  at  the 

time  it  was  raised,  and  not  reserved. 

This  is  an  appeal  from  a  judgment  on  the  report  of  a  referee. 
The  action  was  brought  to  recover  moneys  received  by  the  defend- 
ants as  attorneys  for  plainti£f,  and  which  they  claimed  the  right  to 
retain,  for  services  rendered  in  the  prosecution  of  two  actions  in  this 
court,  in  which  one  Stanley  Martin  was  plaintiff,  and  George  S. 
Martin  and  Bussel  Martin  were  defendants,  the  plaintiff  being  the 
party  in  interest,  the  causes  in  action  having  been  assigned  to  her. 

The  cause  being  at  issue  was  referred  to  a  referee,  and  tried 
by  him. 

The  referee  finds  that  the  defendants,  as  the  attorneys  and  counsel- 
ors of  the  plaintiff,  received  from  the  clerk  of  Cattaraugus  county, 
upon  the  order  of  this  court,  being  moneys  recovered  in  said  action, 
as  set  forth  in  the  complaint,  the  sum  of  $2,792.71,  and  subsequently 
received  of  the  sheriff  of  said  county,  upon  executions  issued  in 
said  actions,  the  further  sum  of  1432.12,  making  in  all  13,230.83. 

That,  before  the  commencement  of  this  suit,  the  defendant  Finch 
paid  to  the  plaintiff,  out  of  such  moneys,  the  sum  of  $1,900,  leav- 
ing $1,330.83  in  the  hands  of  the  defendants. 

He  further  reports,  that  before  the  commencement  of  this  suit,  in 
a  proceeding  in  this  court,  wherein  the  plaintiff  was  a  party,  it  was 
determined  and  adjudged  that  the  services  of  the  said  defendants  in 
the  prosecution  of  the  said  actions  were  of  the  value  of  $900,  and 
by  order  of  this  court,  the  clerk  of  said  county  was  ordered  and 
directed  to  pay  to  said  defendants  said  sum  of  $900,  in  payment  and 
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satisfaction  thereof:  and  the  said  referee  further  finds  and  reports, 
that  such  services,  including  expenses  and  disbursements  expended 
and  incurred  therein,  were  of  the  value  of  $900. 

And  the  said  referee  further  reports,  that  before  the  commence- 
ment of  this  suit  the  said  defendants  had  rendered  professional  ser- 
vices for  said  plaintiff,  at  her  request,  in  divers  actions  and  proceed- 
ings, and  that  such  services  were  worth  the  sum  of  (635,  and  that 
no  part  of  the  same  had  been  paid  except  1(75,  and  that  the  balance 
of  said  sum  of  1635,  $565,  was  due  and  owing  to  said  defendants 
from  the  plaintiff. 

And  the  said  referee  finds,  as  matter  of  law,  that  the  defendant 
Finch,  who  alone  answered,  is  entitled  to  recoup  and  set  off  said 
sum  of  $560  against  the  plaintiff  as  a  defense  thereto,  and  that  the 
said  defendant  recover  the  costs  of  his  defense  in  said  action. 

A.  (6  R,  C/ianiplain,  for  appellant 
J.  B,  Finch,  for  respondent. 

E.  D.  Smith,  J.  This  case  comes  before  us  on  a  bill  of  exceptions, 
with  the  report  of  the  referee. 

On  the  trial  it  appeared  that  the  plaintiff  offered  evidence  tend- 
ing to  show  that,  pending  the  proceedings  before  the  referee,  insti- 
tuted by  the  receiver  upon  the  supplemental  proceedings  to  reach 
the  moneys  in  the  hands  of  the  sheriff  of  Cattaraugus  county,  the 
plaintiff  was  advised  by  her  attorney,  one  of  the  defendants,  not  to 
object,  as  he  was  going  to  put  in  as  large  a  bill  as  he  could  on  the 
hearing  before  Morris,  referee,  described  in  his  answer,  and  that  she 
must  not  object  to  their  proving  an  allowance  for  as  great  a  sum 
for  their  services  as  they  could ;  that  all  extra  allowance  should  be 
for  her  benefit,  and  they  would  only  charge  her  such  sum  as  the 
services  were  actually  worth,  and  pay  her  th^  overplus,  as  in  case* 
they  did  not  get  a  report  for  the  whole  sum,  they  wanted  to  save 
her  in  this  manner  as  much  as  they  could,  as  they  were  certain  to 
get  counsel  fees,  allowed  by  the  referee,  out  of  the  fund;  that  she 
consented  to  such  arrangements. 

That  when  such  evidence  was  offered  it  was  objected  to  by  tho 
defendant  Finch,  upon  the  ground  that  the  order  made  in  the  pro- 
ceedings described  in  his  answer  was  and  is  an  adjudication  as  to 
the  value  of  the  defendants'  services,  and  cannot  be  contradicted  by 
parol  evidence. 
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The  referee  intimated  his  opinion  to  be  that  the  objection  was 
well  taken,  but  ruled  that  he  would  receiye  the  evidence  and  reserve 
the  decision  of  the  question  until  the  final  decision  of  the  cause; 
and  that  said  referee  finally  decided  that  said  proceedings  and  order 
of  this  court,  as  above  stated,  was  and  is  an  adjudication  as  to  the 
value  of  the  defendants'  services  and  cannot  be  contradicted  or 
varied  by  the  evidence  given  in  the  action^  to  which  decision  the 
plaintiff  duly  excepted. 

This  exception  we  think  well  taken.  The  referee  should  have 
decided  the  question  when  the  evidence  was  offered.  It  has  been 
ruled  in  several  cases  that  a  referee  in  such  case  cannot  reserve  the 
question  as  to  the  admissibility  of  evidence  offered,  and  decide  it  in 
the  final  disposition  of  the  cause.  The  parties  are  entitled  to  have 
such  questions  passed  upon  at  the  time  they  are  raised,  so  that  they 
can  govern  themselves  in  the  further  trial  of  the  cause  in  light  of 
and  in  reference  to  such  decision.  It  is  true  the  referee  received  the 
evidence  offered,  and  it  also  appears  in  his  report  that  he  found  the 
value  of  the  defendants'  services  to  have  been  1900,  but  in  the  said 
report  he  expressly  found  and  held,  as  matter  of  law,  that  such  pro- 
ceedings and  order  of  this  court  referred  to  was  and  is  an  adjudica- 
tion as  to  the  value  of  said  defendants'  services,  and  cannot  be  con- 
tradicted or  varied  by  parol  evidence  given  in  the  case. 

We  think  this  decision  erroneous.  The  plaintiff  was  not  such  a 
party  to  the  proceedings  refeiTed  to  as  to  be  concluded  by  that  adju- 
dication, as  between  her  and  the  defendants.  They  were  acting  on 
such  reference  as  her  attorney  in  that  proceeding,  and  not  in  an 
adversary  relation.  The  question  whether  any  part  of  such  allow- 
ance of  $900,  made  by  the  referee  in  that  proceeding  to  the  defend- 
ants for  their  services,  belonged  to  the  plaintiff  as  between  her  and 
her  attorneys,  was  not  litigated  before  the  referee  Morris,  in 
that  proceeding,  and  no  question  of  that  kind  was  considered  by 
him  or  decided.  We  think  the  decision  of  the  referee  on  the  trial, 
and  in  his  report  on  this  question,  were  erroneous.  If  the  referee 
had  distinctly  stated  in  his  report  that  the  same  was  based  exclu- 
sively upon  proof  before  him  of  the  value  of  the  defendants'  services, 
and  that  he  had  not  in  any  respect  based  his  decision  upon  the  said 
adjudication,  we  might  perhaps  sustain  his  report  and  judgment  on 
the  ground  that  the  plaintiff  was  not  injured  by  the  error.  But 
this  does  not  appear  and  we  cannot  determine  that  such  error  did 
not  control  or  affect  the  decision  of  the  cause.    It  is  apparently 
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based  upon  sach  decision  in  the  report  of  the  referee,  and  we  do 
not  see  that  the  error  is  in  any  way  cured. 

The  referee  having  expressly  held  that  such  adjudication  was  final 
and  conclusive  upon  the  parties,  and  could  not  be  contradicted  or 
varied  by  parol  evidence,  we  cannot  presume  and  hold  that  he  disre- 
garded his  own  decision  on  this  point,  and  gave  force  and  effect  to 
the  parol  proof  received. 

The  judgment  'should  therefore  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event  So  ordered. 


Van  Vooehes  v.  LBOisrARD,  appellant 

Evidence  -^  compounding  feUmy  — mcUieiotu  prosecution — <»rrest. 

In  an  action  for  false  imprisonment  in  procuring  the  arrest  of  plaintiff  for  a 

felony,  held,  that  evidence  of  a  settlement  between  plaintiff  and  defendant 

of  the  prosecution  for  the  felony,  was  not  admissible. 
In  a  case  of  malicious  prosecution,  the  question  of  malice  is  of  fact  for  the 

jury,  and  that  of  probable  cause  of  law  for  the  court. 
It  is  a  sufficient  arrest  when  one  being  informed  by  an  officer  that  he  has  a 

warrant  for  him,  submits  to  such  officer's  control. 

This  is  an  action  for  malicious  prosecution  and  for  false  impris- 
onment, tried  in  the  Monroe  county  court,  and  brought  to  this  court 
upon  an  appeal  from  an  order  of  that  court  denying  a  motion  for  a 
new  trial.  The  facts  of  the  case  are  briefly  these,  as  disclosed  in  the 
pleadings  and  proof.  The  defendant  and  a  brother  owned  adjoin- 
ing farms  along  the  dividing  lines  of  which  were  situate  several 
butternut  and  walnut  trees  upon  which  nuts  were  growing.  Prom 
these  trees  some  of  the  nuts  were  shaken  off  and  taken  away.  The 
defendant,  claiming  that  plaintiff  had  taken  them,  made  affidavit 
with  his  brother  stating  the  loss  of  walnuts  and  butternuts  from 
said  trees  as  they  believed  to  be  about  twenty-five  bushels  in  quan- 
tity, and  procured  from  a  justice  of  the  peace  a  warrant  for  the  ar- 
rest of  the  plaintiff  for  larceny,  under  the  statute,  article  5,  title  3, 
chiipter  1,  part  4  of  the  Revised  Statutes,  which  makes  it  a  larceny  to 
sever  from  the  soil  of  another  produce  growing  thereon  of  the  value 
of  more  than  $25.     The  plaintiff  was  arrested  under  the  warrant, 
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and  an  examination  was  had  before  the  magistrate  and  the  plaintiff 
discharged.  It  appears  that  the  plaintiff  and  defendant,  while  the 
proceeding  was  pending  before  the  magistrate,  made  a  settlement 
and  the  plaintiff  paid  the  defendant  85,  and  the  latter  gave  him  a 
receipt  in  fnll  of  all  dues,  debts,  claims  and  demands,  of  every  name 
and  natni*e,  to  date.  After  the  plaintiff  was  discharged  he  com- 
menced this  action.  On  the  trial  considerable  testimony  and  various 
points  and  exceptions  were  taken,  and  the  jury,  upon  l^he  submis- 
sion of  the  facts  to  them,  rendered  a  verdict  for  the  plaintiff  for 
1175. 

A,  J.  Wilkin,  for  appellant. 

/.  £  Q,  Van  VoorMs,  for  respondent. 

R  D.  Smith,  J.  The  jury  having  passed  upon  the  facts  of  the 
case,  the  only  points  presented  fpr  review  arise  upon  the  exceptions 
taken  to  the  charge,  and  during  the  trial  in  respect  to  the  reception 
of  evidence. 

The  first  exception  presented  arises  upon  the  motion  of  the  de- 
fendant's counsel  to  dismiss  the  complaint,  on  the  ground  that  it  did 
not  appear  by  the  pleadings  that  the  defendant  was  a  resident  of  the 
county  of  Monroe.  The  court  properly  allowed  the  complaint  to 
be  amended  in  this  respect,  and  this  objection  was  thereby  obviated. 

The  objection  that  the  defendant  having  settled  with  the  plaintiff 
did  not  afterward  prosecute  the  complaint  before  the  magistrate,  and 
was  not  responsible  for  such  prosecution  was  properly  held  invalid. 
The  justice  had  no  right  to  dismiss  the  complaint  upon  any  such 
suggestion ;  he  was  bound  to  see  whether  any  crime  had  been  com- 
mitted by  the  plaintiff  before  he  could  lawfully  discharge  him,  and 
he  did  not  err  in  refusing  to  consider  what  the  receipt  given  on  such 
settlement  between  the  plaintiff  and  defendant  covered.  They  could 
not  lawfully  compound  a  felony,  and  the  magistrate  could  not  recog- 
nize a  settlement  of  such  an  offense  plainly  charged  in  the  affidavit 
made  by  the  defendant  The  questions  as  to  what  took  place  upon 
the  arrest  and  before  the  magisti*ate,  and  as  to  the  defendant's  acts  in 
respect  to  the  prosecution,  and  whether  his  conduct  was  malicious 
or  not,  were  all  properly  submitted  to  the  jury,  and  the  judge  did. 
not  err  in  advising  them  that  the  question  whether  there  was  prob- 
able cause  for  such  complaint  and  prosecution,  upon  the  facts  as 
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they  appeared,  was  a  question  of  law  for  fche  court    BulheUy  v. 
Kem(tSy  6  N.  Y.  384. 

The  charge  of  the  judge  was  correct,  that  if  the  plaintiff  submit- 
ted to  the  control  of  the  officer  upon  being  informed  by  him  that 
he  had  a  warrant  for  him,  it  was  a  sufficient  arrest,  and,  also,  that 
the  count  for  false  imprisonment  could  not  be  sustained.  Upon  the 
whole,  I  think  the  case  was  fairly  tried  and  submitted  to  the  jury 
upon  the  law  and  the  facts,  and  that  the  order  and  judgment 
should  be  affirmed.  So  ordered. 


Tift  y.  City  of  Bupfalo  et  cU.,  appellants. 
Taxpayer — when  7ie  cannot  regtrain  action  of  pvJblic  authorttm. 

In  an  action  by  plaintiff  to  restrain  the  sale  by  the  city  authorities  of  BaffiJo, 
of  a  public  square,  it  was  shown  that  plaintiff  was  a  tax  payer,  and  owned 
land  on  streets  leading  into  the  square,  but  it  did  not  appear  that  he  owned 
land  fronting  on  the  square,  or  had  any  private  interest  more  than  the  citi- 
zens of  the  city  generally. 

HM,  that  he  had  no  standing  in  a  court  of  equity  entitling  him  to  maintain 
the  action. 

Appeal  from  order  of  the  superior  court  of  Buffalo,  continuing 
an  injunction  in  a  cause  commenced  in  that  court,  and  duly  trans- 
ferred to  this  court.    The  facts  appear  in  the  opinion. 

Jolm  Oanson,  for  appellants. 

Wni.  H.  Oreen,  for  respondents. 

E.  D.  Smith,  J.  This*  action  was  commenced  to  restrain  the  com- 
mon council  of  the  city  from  selling  to  the  defendants  the  Union 
Hotel  Company,  the  park  or  square  known  in  said  city  as  Court 
House  square,  or  described  in  the  complaint  as  the  'Apiece  or  parcel  of 
land  known  or  designated  as  the  Court  House  square  or  park,  situate 
between  Main  and  Washington  streets  on  the  east  and  west,  and 
between  Lafayette  and  Clinton  streets  on  the  north  and  south.** 
The  complaint  does  not  state  that  the  plaintiff  owns  any  land  front- 
ing on  said  park  on  either  Main,  Washington,  Clinton  or  Lafayette 
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streets.  He  is  a  resident,  citizen  and  tax  payer  in  s^id  city  and  owns 
land  therein  fronting  on  both  Main  and  Washington  streets  in  the 
Ticinity  of  said  park,  but  has  no  private  interest  therein  more  than 
the  citizens  generally  of  said  city  of  Buffalo.  In  the  case  of  Roose- 
veil  V.  Drapery  23  N.  Y.  323,  Judge  Dbnio,  in  giving  the  opinion  of 
the  court  of  appeals  in  that  case,  said :  ^^  We  have  decided,  upon  full 
consideration,  that  it  requires  some  individual  interest  distinct  from 
that  which  belongs  to  every  inhabitant  of  the  town  or  county  to 
give  the  pai'ty  complaining  a  standing  in  court,  where  it  is  an 
alleged  delinquency  in  the  administration  of  public  affairs  which  is 
called  in  question,"  and  cites  Doolitth  v.  The  Supervisors  of  Broome 
GourUyy  18  N.  Y.  155.  The  question  whether  a  tax  payer  at  large 
of  a  municipality  having  no  private  interest  in  the  question 
more  than  other  tax  payers,  can  maintain  an  action  in  equity  as 
against  the  public  authorities  to  set  aside  or  prevent  illegal  acts,  has 
recently  been  carefully  considered  by  this  court,  and  the  views  of 
the  cited  case  followed  and  asserted  in  the  case  of  Ayres  v.  Lawrence, 
63  Barb.  458.  In  accordance  with  these  views,  we  think  the  plain- 
tiff has  no  standing  in  a  court  of  equity  entitling  him  to  maintain 
this  action,  and  that  the  injunction  granted  in  the  case  was  erron- 
eously granted  and  continued,  and  that  the  order  continuing  the 
same  should  be  reversed,  etc.,  and  it  is  so  ordered  with  costs  of  the 
appeaL 


BoBiiirsoK  Y.  Phillips,  appellant 

Adverse  poeaeuian — eharge  to  jury. 

Where  ownera  of  adjoining  lands  erroneonslj  locate  a  line  fence,  twenty  years' 
occnpation  np  to  each  fence  is  sufBcient  adverse  possession  to  enable  the 
person  whoee  deed  does  not  cover  the  land  to  hold  the  same. 

The  refusal  of  the  judge  at  circuit  to  charge  the  jury  that  the  evidence  did 
not  show  adverse  possession,  there  being  some  evidence  tending  to  show  it^ 
hddcomd. 

This  is  an  action  of  ejectment,  brought  to  recover  a  narrow  strip 
of  land,  situate  between  adjoining  farms  owned  by  the  plaintiff  and 
defendant  respectively,  described  in  the  complaint  as  a  strip  one 
hundred  and  fourteen  rods  long  and  two  rods  in  width  at  the  south 
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end,  and  one  and  a-half  rods  wide  at  the  northerly  end,  in  the  town 
of  Conewango,  Cattaraugus  county. 

The  cause  was  tried  at  the  October  circuit  in  that  county,  in  1871. 
The  plaintiff  proved  that  his  farm,  for  twelve  years,  had  been  in  his 
possession ;  that  it  was  bounded,  when  he  purchased  it,  by  a  ditch 
and  board  fence,  extending  south  from  the  road  one  hundred  and 
twenty  or  one  hundred  and  twenty-five  rods,  and  from  the  end  of 
this  ditch  and  fence  a  rail  fence  continued  south  eighty  rods  and 
then  a  bush  fence  further  on  to  a  creek ;  that  this  fence  was  re- 
moved by  the  defendant  in  April  priBviously,  forty-two  links  at  the 
south  end  and  twenty-six  links  at  the  north  end,  and  that  the  de- 
fendant was  then  in  possession  of  the  strip  of  land  up  to  the  fence 
as  removed  easterly  on  to  plaintiff's  land. 

The  defendant  then  gave  in  evidence  the  deed  of  her  lot,  dated 
December  4, 1867,  and  also  the  deed  to  plaintiff  of  his  lot,  dated 
April  6, 1859,  and  the  proofs  showed  that  the  paper  title  to  said 
strip  of  land  was  in  the  defendant. 

Both  parties  gave  evidence  in  respect  to  the  time  of  the  building 
of  the  said  fence  so  removed  as  aforesaid,  the  situation  of  the  ditch 
and  the  time  and  manner  of  the  occupation  of  plaintiff's  laud  by 
him  and  those  under  whom  he  claimed,  and  gave  evidence  tending 
to  show  a  location  by  agreement  of  the  line  in  1844,  where  said 
fence  stood,  and  the  case  was  then  submitted  to  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  the  strip  of  land  contained  in  his  com- 
plaint. 

A  motion  was  made  for  a  new  trial  at  special  term,  which  was 
denied,  and  the  defendant  appealed  to  this  court 

Ooodioill  <&  Sievens,  for  appellant 

Torrance  <&  Allen,  for  respondent 

E.  D.  Smith,  J.  This  case  comes  before  us,  not  professing  to  set  out 
the  full  evidence  or  proceedings  at  the  circuit,  and  presenting  but  a 
brief  statement  of  the  charge  of  the  judge  with  a  single  exception 
to  his  refusal  to  charge  as  requested.  The  question  of  fact  tried  at 
the  circuit  was  simply  whether  there  had  been  such  a  practical  loca- 
tion of  the  boundary  line  between  the  two  farms,  and  such  a  recog- 
nition of  such  line  or  claim  and  occupation  in  respect  thereto  as  to 
make  it  the  true  boundaiy  between  the  said  farms,  independent  of 
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the  line  as  indicated  by  the  paper  title.  The  circuit  jifdge  charged 
the  jnry  that,  if  the  division  line  was  established  by  Crooker  and 
Barlow  (grantors  of  the  plaintiff  and  defendant  respectively),  or 
those  under  whom  they  claimed,  and  they  possessed  and  occupied 
respectively  up  to  such  line,  recognizing  it  as  the  true  boundary, 
and  such  occupation  and  acquiescence  by  them  and  their  successors 
continued  twenty  years  or  more,  prior  to  the  removal  of  the  fence 
by  the  defendant  —  the  plaintiff  claiming  up  to  such  line  —  then 
the  plaintiff  was  entitled  to  recover,  otherwise  he  was  not  entitled 
to  recover. 

The  court  further  charged  that  the  evidence  does  not  show  any 
such  disturbance  as  to  the  line  as  to  disturb  the  question  of  acquies- 
cence. 

The  counsel  for  the  defendant  then  i*equested  the  judge  to  charge 
that  the  evidence  does  not  show  any  adverse  possession  on  the  part 
of  the  plaintiff. 

The  court  refused  so  to  charge,  and  the  defendant's  counsel  duly 
excepted  thereto.    This  is  the  only  exception  in  the  case. 

The  judge  could  hardly  be  expected  to  charge  in  a  general  form 
or  phrase  as  the  request  asked.  He  could  not  truly  have  said  there 
was  no  evidence  tending  to  establish  an  adverse  pessessiou,  nor  could 
the  judge  properly  have  passed  upon  the  force  of  the  evidence,  and 
charge  that  it  did  not  show  any  adverse  possession. 

The  request  virtually  asked  the  judge  to  take  from  the  jury  the 
very  question  he  had  just  submitted  to  them.  But  obviously  this 
T^as  not  the  view  of  the  counsel.  The  question  was,  doubtless,  based 
upon  his  view  of  the  law  in  respect  to  what  constituted  an  adverse 
possession  in  such  case.  It  was  admitted  at  the  trial,  and  the  judge 
had  charged  that  the  paper  title  to  the  strip  of  land  in  question  was 
in  the  defendant.  This  fact,  it  was  admitted,  was  established  by 
the  surveys  as  applied  to  the  description  in  the  deeds  produced  at 
the  trial.  The  defendant's  counsel  argued  from  that  fact  probably 
at  the  circuit,  as  he  does  here,  that  the  strip  of  land  in  dispute  not 
being  covered  by  the  plaintiff's  deed,  there  was  no  btisis  for  the 
claim  of  an  adverse  possession  under  sections  82  and  83  of  the 
Code. 

This,  I  think,  was  the  mistake  of  the  counsel.    The  plaintiff  did 

claim  under  a  deed  as  much  as  the  defendant    Ho  and  his  grantors 

had  claimed,  since  1843  or  1844  as  I  understand  the  facts,  that  tho 

ditch  which  separated  the  two  farms  part  of  the  way  and  the  rail 
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fence  that  w$u3  constracted  in  continuation  of  sach  ditch,  built  by 
Barlow,  plaintiflf 's  grantor,  with  or  by  the  consent  and  direction  of 
Orooker,  defendant's  grantor,  in  1843  or  1844,  was  on  the  true  line 
between  such  farms.  The  deeds  of  both  parties,  it  was  then  con- 
sidered, if  the  witness  Lorenzo  Barlow  was  to  be  believed,  took  the 
respective  parties  to  this  ditch. 

Both  parties  claimed  under  deeds  which  they  supposed  took  them 
to  this  ditch.  These  deeds  were  in  this  view  respectively  sufficient 
to  base  a  claim  on  each  side  to  go  to  such  ditch  and  to  hold  adversely 
up  to  the  same.  It  appears  from  the  result  of  this  investigation  at 
the  trial,  that  there  was  a  mutual  mistake  in  the  constniction  of 
the  plaintiff's  deed,  and  that  the  true  line  of  the  deed  stopped  a 
little  distance  short  of  the  ditch.  The  deed,  nevetheless,  protects 
his  possession  if  he  had  in  good  faith  occupied  according  to  his 
fence  and  this  ditch,  claiming  adversely  for  the  full  period  of 
twenty  years  before  the  commencement  of  this  action.  Baldwin  v. 
Brown,  16  N,  T.  363.  The  judge  correctly  charged,  and  held  that 
such  possession  must  be  continued  for  twenty  years  to  give  him  a 
valid  title  by  possession  of  the  strip  of  land  in  controversy,  accord- 
ing to  the  well-settled  rule  that  no  location  or  possession  short  of 
twenty  years  under  claim  of  title  adversely  would  bar  an  entry. 
Clark  V.  Baird,  9  N.  Y.  204 ;  and  Drew  v.  Swift,  46  id.  209.  I  think 
the  judge  at  special  term  correctly  disposed  of  this  question,  and 
that  the  order  made  by  him  denying  a  new  trial  should  be  affirmed. 

8o  ordered. 


Pbople  ex  rel.  Dayis  y.  Hill  et  a/.,  assessors,  etc. 
Certiorari — deUiy  in  applying  for  iorit. 

Where  a  town  board  of  assessors  had  performed  certain  duties  of  a  Judicial 

character  in  pursuance  of  statute : 
BM,  that  a  delaj  of  over  <wo  years  in  applying  for  a  writ  of  certiorari  to 

review  the  same,  was  a  sufficient  reason  for  dismissing  such  writ. 

This  is  a  case  arising  upon  certiorari,  directed  to  the  respondents 
Hill,  Casey  and  Eoynton,  as  railroad  commissioners  of  the  town  of 
Ontario,  in  the  county  of  Wayne,  to  respondents  Bishop,  Dickinson 
and  Middleton,  as  assessors  of  said  town,  and  to  Albert  F.  Redfield, 
clerk  of  said  county,  brought  to  review  the  proceedings  had  by  said 
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oommissioners  and  assessors  under  the  act  of  the  legislature  entitled 
"An  act  to  authorize  certain  towns  of  Oswego,  Cayuga  and  Wayne 
counties  to  bond  themselves  in  aid  of  the  Lake  Ontario  Shore  rail- 
road/' and  an  act  amendatory  of  the  same. 

The  several  parties  to  whom  the  certiorari  was  directed  hare  made 
due  return  thereto.  The  county  clerk  has  returned  the  papers  on 
file  in  his  office  in  said  proceeding,  and  the  assessors  and  railroad 
commissioners  I'eturn  therewith  their  respective  action  under  the 
statutes  referred  to  in  bonding  said  town  for  the  purpose  aforesaid. 

Oogswell  £  PerkinSy  for  relator. 
/.  (7.  Cochrane^  for  defendant. 

E.  D.  Smith,  J.  Prom  the  returns  to  the  writ  of  c^^toran  issued  in 
this  proceeding  of  the  railroad  commissioners  and  the  assessors  of 
the  said  town  of  Ontario,  and  the  exhibits  and  papers  annexed 
thereto,  it  appears  that  on  the  30th  day  of  August,  1870,  the  said 
assessors  made  their  affidavit  as  provided  in  the  statute  authorizing 
certain  towns  of  Oswego,  Cayuga  and  Wayne  counties  to  bond  them- 
selves in  aid  of  the  Lake  Ontario  Shore  railroad,  in  which  they 
stated  and  deposed,  ^<  that  the  consent  had  been  obtained  in  writing 
of  persons  owning  more  than  one-half  of  the  taxable  property 
MBessed  and  appearing  upon  the  last  assessment  roll  of  said  town, 
and  a  majority  of  the  tax  payers  as  appeared  by  said  assessment 
roll;  which  consent  has  been  proved  and  acknowledged  according 
to  the  proyisions  of  the  act  aforesaid,  and  the  act  amendatory 
thereof,  passed  April  19, 1869  (ch.  241) ;  and  the  commissioners  of 
the  town  of  Ontario  appointed  to  carry  into  effect  the  purpose  of 
>aid  acts,  were  then  authorized  by  the  terms  of  said  acts  to  borrow, 
on  the  &ith  and  credit  of  said  town,  the  sum  of  $107,000.'' 

It  further  appears  from  said  returns,  and  particularly  from  the 
return  of  the  persons  named  in  said  writ  as  the  railroad  commis- 
ooners  for  said  town,  that  such  persons  were,  on  the  24th  day  of 
December,  1870,  duly  appointed  such  commissioners  by  the  county 
judge  of  Wayne  county,  and  that  the  affidavit  of  the  said  assessors, 
and  the  consents  and  the  assessment  roll  therein  referred  to,  were  filed 
in  the  county  clerk's  office  of  said  county  on  the  23d  day  of  Decem- 
ber, 1870,  and  the  town  clerk's  office  of  said  town  of  Ontario ;  and 
that  in  the  month  of  May,  1871,  acting  upon  such  affidavit  and 
consents,  they,  the  said  railroad  commissioners,  subscribed   foi 
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$107,000  of  the  capital  stock  of  said  railroad  company  on  behalf  of 
said  town  of  Ontario,  and  in  the  month  of  September  such  sub- 
scription was  reduced  to  $85,000. 

That  on  the  23d  of  September,  1871,  they  issued  to  the  said  rail- 
road company  $34,000  of  the  bonds  of  said  town,  and  on  the  13th 
day  of  November,  1871,  they  issued  to  said  railroad  company  $17,000 
of  said  bonds.  Upon  these  returns,  the  only  judicial  proceeding 
presented  for  review  in  this  court  is  the  affidavit,  and  the  making 
thereof,  by  the  said  assessors. 

This  affidavit  was  made  August  30, 1870,  nearly  three  years  since, 
and  more  than  two  years  before  the  allowance  and  issuing  of  tho 
writ  of  certiorari  in  this  action  or  proceeding,  which  appears  to 
have  been  allowed  and  tested  September  2,. 1872. 

The  first  point  and  question  presented  for  our  consideration  upon 
these  facts  is,  whether,  after  the  lapse  of  time  that  has  occurred 
since  the  action  of  the  assessors  as  aforesaid  in  making  said  affidavit, 
this  court  is  called  upon  to  review  these  proceedings  on  the  merits. 

In  Elmendorf  t.  Tlie  City  of  New  York,  25  Wend.  693,  the  court, 
Chief  Justice  Nelsok  giving  the  opinion,  refused  to  allow  a  writ 
of  certiorari  on  account  of  the  delay  which  they  regarded  unreason- 
able in  applying  for  it,  and  said  that  in  analogy  to  the  statute 
which  forbid  the  allowance  of  writs  of  error  after  two  years,  that 
writs  of  certiorari  ought  not  to  be  granted  after  that  time  in  an 
ordinary  case,  and  particularly  when  improvements  had  been 
finished  and  assessments  paid  by  some  of  the  owners ;  and  asserted 
the  right  and  duty  of  the  court  to  exercise  a  discretion  in  the  allow- 
ance of  such  writs,  having  regard  to  the  public  injury  and  incon- 
venience resulting  therefrom. 

The  same  principles  and  views  are  asserted  in  the  case  of  7%e 
People  V.  Tfie  Mayor  of  New  York,  2  Hill,  9,  and  in  the  matter  of 
Mount  Morris  Square^  id.  14.  Judge  Bronson  in  the  former  case 
says:  "  If  a  certiorari  willlie,  it  does  not  follow  that  it  should  be 
awarded  in  every  case  where  a  relator  may  have  some  ground  of 
complaint.  The  allowance  of  the  writ  rests  in  the  sound  discretion 
of  the  courf  The  writ  was  quashed  in  that  case  and  in  another, 
(The  People  v.  Mesiahy  etc.,)  because  of  the  delay  in  bringing  the  writ 

In  this  case,  in  their  return,  the  assessors  say  that  on  the  30t]i  of 
August,  1870,  they  met  as  a  board  of  assessors  in  said  town  for  the 
purpose  of  preparing  the  general  assessment  roll  for  the  year  1870, 
and  while  in  session  for  the  purpose  aforesaid,  and  while  engaged 
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in  the  preparation  of  the  said  general  assessment  roll  for  that  year, 
Alouzo  W.  Casey,  Hezekiah  Hill  and  Lorenzo  B.  Boynton,  railroad 
commissiouei*s  of  the  town  of  Ontario  aforesaid,  duly  presented  to 
them  the  original  consents  of  the  tax  payers  of  the  town  of  Ontario 
aforesaid,  for  the  bonding  of  said  town ;  and  that  they  did  then 
and  therc  on  such  consents  make  and  subscribe  the  affidavit  above 
described  and  set  forth,  and  handed  the  same,  with  the  said  consents, 
to  the  said  commissioners. 

This  ended  and  completed  the  acts  of  a  judicial  character  required 
of  the  said  assessoi*s.  The  persons  called  by  them  railroad  commis- 
Bioners,  it  appears  had  not  then  been  appointed  as  such  commis- 
sioners. They  were  appointed  it  appears  afterward,  December  24. 
In  the  mean  time  they,  or  some  one  of  them,  had  possession  of  this 
affidavit  of  the  assessors-,  and  filed  it  in  the  county  clerk's  office  on 
the  23d  of  December,  1870. 

If  the  act  of  the  assessors  in  making  such  affidavit  were  review- 
able upon  certiorari,  such  writ  might  have  been  applied  for  and 
allowed  at  any  time  after  the  said  30th  of  August,  1870,  when  the 
aame  was  so  made  and  delivered.  If  there  were  any  of  the  tax 
payers  of  said  town  then  dissatisfied  with  the  proceedings  of  the 
said  assessors,  tliey  not  only  rcfi-ained  from  taking  any  steps  by 
bringing  this  writ  of  certiorari  during  the  period  that  intervened 
between  the  30th  of  August  and  the  23d  of  December,  1870,  but 
after  the  filing  of  said  papers  they  suffered  the  commissioners  to  go 
on  and  subscribe  in  May  following  for  the  stock  in  said  railroad, 
and  subsequently  to  issue  bonds  of  the  town  to  the  railroad  to  the 
amount  of  $51,000,  before  the  writ  of  certiorarivrss  sued  out.  These 
bonds  have  doubtless  gone  into  circulation  and  been  used,  or  the 
proceeds  applied  in  the  constiniction  of  said  railroad,  which  must 
before  yiis  term  of  the  court  ends  have  been  constructed  and  com- 
pleted through  said  town,  in  all  probability,  if  we  may  take  notice 
of  public  reputation  upon  such  a  subjecL  The  town  will  thus  have 
obtained  the  benefit  of  said  railroaid  through  the  action  in  part  of 
its  own  ofl&cers  and  public  agents,  with  the  full  knowledge  of  every 
citizen  of  such  town  of  Common  intelligence. 

After  such  lapse  of  time  and  after  such  actn,  and  where  new  rights 
bave  been  thus  acquired  resulting  from  the  acts  of  the  public  officers 
of  said  town,  with  the  apjiarent  consent  of  the  great  body  of  the  tax 
payers,  it  eeems  to  us  that  we  ought  not  to  sustain  the  writ  of 
certiorari  to  review  the  proceedings  aforesaid,  but  that  the  same 
fibonld  be  dismissed  and  quashed.  So  ordered. 


THIRD  department: 
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Election — fraudiUent  return  by  inspectors  —  when  return  not  evidence. 

In  an  election  in  the  citj  of  Albany,  at  whicli  relator,  defendant,  and  one 
McCarty  were  candidates,  relator  had  a  majority  over  defendant  in  the 
whole  district,  except  the  fourth  ward,  of  146.  In  the  fourtli  ward  there  were 
729  votes  actoallj  cast  for  the  office,  bat  while  the  inspectors  were  engaged 
in  counting,  the  lights  went  out,  and  when  relighted  it  was  found  that  there 
were  bat  652  ballots  left  upon  the  table.  Of  these  460  were  for  defendant, 
113  for  relator,  and  79  for  McCartj.  The  inspectors  made  up  their  certifi- 
cate according  to  these  last  figures,  showing  a  total  of  but  652  votes,  and 
upon  the  strength  of  the  certificate  defendant  received  the  office.  This  action 
having  been  brought,  parol  evidence  was  given  on  the  trial,  tending  to 
show  that  in  that  ward  200  votes  had  been  cast  for  relator,  and  134  for 
McCarty. 

'Held,  per  P.  Potter  and  Pabkse,  JJ.  (Miller,  P.  J.,  contra),  that  it  was  error 
to  charge  that,  "  Y  ou  are  to  find  whether  fraud  was  committed.  I  do  not 
speak  of  the  misconduct  of  outside  parties,  but  you  are  to  examine  and  see 
whether  intentional  fraud  was  committed  by  the  inspectors.  I  can  see  noth- 
ing else  than  the  intentional  fraud  of  the  inspectors  which  would  justify  yoa 
in  entirely  setting  aside  the  canvass.  It  must  be  a  conviction  in  your  minds 
that  tliere  was  intentional  fraud  on  the  part  of  the  inspectors,  and  such  fraud 
as  altered  the  result,  that  is  necessary  in  order  to  set  aside  the  entirS  return." 
And  that  it  was  error  to  refuse  to  charge  this :  "  If  the  jury  believe  from 
the  evidence  that,  preceding  and  during  the  canvass  of  the  mayor's  box,  bal- 
lots for  mayor  were  either  illegally  abstracted  from  the  box  or  table,  or 
placed  in  the  box  or  on  the  table,  and  it  is  entirely  uncertain  to  what  extent 
this  was  done,  then  the  returns  should  be  rejected,  and  each  candidate  cred- 
ited with  the  votes  otherwise  proved  to  have  been  cast  for  him,  although 
none  of  the  inspectors  were  concerned  in  the  transaction." 

Per  Parker,  J.  That  it  was  error  to  charge  thus :  "  I  see  no  reason  why  you 
should  deduct  the  number  of  votes  proved  to  have  been  cast  for  Judson  and 
McCarty  from  the  smaller  number  of  votes  canvassed,  and  not  from  the 
larger  number  of  votes  cast  at  that  poll.    Per  P.  Pottse,  J.  That  the  certifi 
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cate  being  conoededlj  false  as  to  the  total  number  of  votes  cast,  was  not 
even  evidence  to  go  to  the  jury. 

Appeal  by  plaintiff  from  a  judgment  for  defendant  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  new  trial.  The 
case  being  this. 

The  action  was  brought  to  oust  defendant  from  the  office  of  mayor 
of  the  city  of  Albany,  and  to  put  relator  in  his  place.  Judson, 
Thacher  and  one  McCarty  were  candidates  for  that  office  at  the 
charter  election  in  1873.  In  the  whole  city  except  the  fourth  ward 
Jadson  received  146  majority  over  Thacher.  In  the  fourth  ward  it 
was  shown  by  the  poll  list,  and  was  conceded,  that  there  were  in 
fact  729  votes  cast  for  the  office  of  mayor.  When  the  inspectors  had 
emptied  the  ballots  upon  the  table,  and  were  proceeding  to  count 
them,  while  several  persons  were  standing  around,  the  gas  suddenly 
went  out  Candles  were  procured  and  the  inspectors  continued  to 
count  the  ballots,  and  it  was  found  that  there  were  652,  as  follows : 

For  TJiacher 460 

*•    Judson 113 

«    McCarty 79 

Total 662 

The  inspectors  made  up  their  certificate  according  to  these  last 
figures,  and  Thaclier  received  the  office. 

TJjwn  the  trial  parol  evidence  was  given,  tending  to  show  that  in 
that  ward  there  had  been  cast  200  votes  for  Judson  and  134  for 
McCarty. 

Defendant  had  a  verdict,  and  plaintiffs  moved  for  a  new  trial, 
which  was  denied.  The  questions  in  the  case  arise  upon  portions 
of  the  charge  quoted  in  the  opinions. 

L,  Tremain,  for  appellants. 

M.  Hale,  for  respondents. 

Parker,  J.  This  is  an  action  commenced  by  the  People  upon  the 
Illation  of  Emund  L.  Judson,  and  by  the  said  Judson  against  the 
defendant,  in  the  nature  of  a  quo  toatranto,  to  try  the  title  to  the 
office  of  mayor  of  the  city  of  Albany. 
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The  action  was  tried  at  aa  adjourned  circuit  in  Albany,  in  Sep- 
tember, 1873,  and  resulted  in  a  verdict  for  the  defendant. 

A  motion  was  made  for  a  new  trial  upon  the  minutes  of  the  judgo 
who  tried  the  cause,  which  was  denied.  Judgment  in  accordance 
with  the  verdict  was  entered,  and  from  such  judgment,  and  the  order 
denying  plaintiffs'  motion  for  a  new  trial,  the  plaintiffs  appeal  to 
the  general  term. 

The  plaintiffs  ask  a  reversal  of  the  judgment  and  a  new  trial, 
both  upon  the  facts,  and  upon  exceptions  to  errors  of  law  alleged  to 
have  been  committed  upon  the  trial. 

The  certificate  of  election  was  given  to  the  defendant.  This, 
prima  facie,  entitles  him  to  the  oflBce ;  but  it  is  open  to  proof  that 
the  official  canvass  and  certificate  were  not  correct,  and  that  the 
person  so  certified  was  not  in  fact  elected  to  the  office.  The  People 
v.  Cook,  8  N".  Y.  67. 

Without  going  at  much  length  into  the  evidence,  it  must  suffice 
to  state  that  the  controversy  in  regard  to  the  correctness  of  the 
canvass  is  confined  to  that  in  the  southern  district  of  the  fourth 
ward.  In  that  district  729  votes  were  given  for  mayor,  according  to 
the  poll-list  While  the  votes  were  being  couuted,  by  gas-light 
(having  been  turued  from  the  box  upon  a  table),  the  light  suddenly 
went  out,  and  before  the  gas  was  relighted,  it  is  alleged  by  the  plain- 
tiff that  the  ballots  upon  the  table  were  interfered  with  by  some  per- 
son or  persons,  and  some  of  them  abstracted,  and  votes  for  Thacher 
substituted.  Evidence  was  given  tending  to  show  that  such  was  the 
case.  It  tui'ned  out  that  upon  counting  the  ballots  upon  the  table, 
after  the  gas  was  relighted,  there  were  only  652  for  mayor,  of  which 
460  were  returned  for  Thacher,  114  for  Judson  and  79  for  McCarty, 
being  in  all  less  by  seventy-seven  than  had  been  put  into  the  box  for 
mayor,  according  to  the  poll-lists. 

Evidence  was  given,  by  the  testimony  of  voters  themselves,  tending 
to  show  that  200  voters  voted  for  Judson  for  mayor  in  this  district, 
and  134  for  McCarty.  Deducting  the  sum  of  these  from  052,  there 
are  left  only  318  for  Thacher,  making  his  majority  in  this  district, 
according  to  the  returns  thus  corrected,  118. 

Judson  received  a  majority  in  the  residue  of  the  city,  outside  of 
this  district,  of  146.  If  Thacher's  majority  in  this  district  was 
only  118,  it  follows  that  Judson  was  elected  mayor  by  28  majority. 
But  if  the  334  votes  for  Judson  and  McCarty  in  this  district  are 
to  be  deducted  from  the  whole  number  of  votes  cast  for  mayor, 
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shown  by  the  poll-lists,  729,  there  are  left  395  for  Thacher  (if  they 
are  all  to  be  counted  for  him)  making  a  majority  of  195  oyer  Jndr 
son  in  the  district,  electing  Thacher  mayor  by  49  majority. 

In  charging  the  jury  the  court  say :  "  I  see  no  reason  why  you 
should  deduct  the  number  of  yotes  proved  to  have  been  cast  for 
Jndson  and  McCarty  from  the  smaller  number  of  votes  canvassed^ 
and  not  from  the  larger  number  of  votes  cast  at  that  polL''  This 
was  excepted  to  by  plaintiffs '  counsel,  and  it  appears  to  me  that  the 
plaintiflGs'  positioii,  that  it  was  erroneous,  is  correct. 

The  canvass  of  the  inspectors  is  to  be  taken  BkS  prima  facie  cor- 
rect ;  but  when  we  get  beyond  the  canvass,  which  gives  652  as  the 
nnmber  of  votes  cast  at  that  poll  for  mayor,  we  are  beyond  the 
range  of  such  prima  facie  evidence  of  correctness.  The  canvass 
does  not  show  that  the  77  votes,  not  included  in  it,  were  given  for 
Thacher. 

It  says :  The  whole  number  of  votes  for  the  office  of  mayor  was 
652,  of  which 

George  H.  Thacher  received 460 

Edmund  L.  Judson  received 113 

Thomas  McCarty  received 79 

652 

It  is  this  return  that  is  corrected  by  proof  that  Judson  received 
200  and  McCarty  134.  For  whom  the  77  other  votes  were  cast,  does 
not  appear  from  the  return.  So  that  Thacher  is  not  prima  facie 
entitled  to  them. 

Doubtless  if  there  is  evidence  on  the  subject,  the  court  might 
have  left  to  the  jury  the  question  whether  the  77  votes  were  cast  for 
Thacher,  and  instructed  them,  if  they  found  they  were,  that  they 
should  deduct  the  334  votes  from  the  whole  number  of  729.  But 
these  77  votes  were  not  shown  by  the  returns  to  have  been  given  for 
Thacher,  and  the  court  was  wrong  in  assuming,  as  the  charge  did, 
that  they  were  given  for  him. 

The  court  charged  the  jury  on  the  subject  of  fraud  upon  the 
ballot-box,  whereby  the  result  was  changed,  as  follows :  "  You  are 
to  find  whether  fraud  was  committed.  I  do  not  speak  of  the  mis- 
conduct of  outeide  parties,  but  you  are  to  examine  and  see  whether 
mtentional  fraud  was  committed  by  the  inspectors.  I  can  see 
nothing  else  than  the  intentional  fraud  of  the  inspectors  which 

Vol,  L—  21 
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would  justify  you  in  entirely  setting  aside  the  canvass.  It  must  be 
a  conviction  in  your  minds  that  there  was  intentional  fraud  on  the 
part  of  the  inspectors,  and  such  fraud  has  altered  the  result,  that  is 
necessary  in  order  to  set  aside  the  entire  return."  To  this  plaintiffs' 
counsel  excepted.  Plaintiffs'  counsel  requested  the  court  to  charge 
as  follows,  viz. :  "  If  the  jury  believe,  from  the  evidence,  that  preced- 
ing or  during  the  the  canvass  of  the  mayor's  box,  ballots  for  mayor 
were  either  illegally  abstracted  from  the  box  or  table,  or  placed  in 
the  box  or  on  the  table,  and  it  is  entirely  uncertain  to  what  extent 
this  was  done,  then  the  returns  should  be  rejected,  and  each  candi- 
date credited  with  the  votes  otherwise  proved  to  have  been  cast  for 
him,  although  none  of  the  inspectors  were  concerned  in  the 
transaction." 

This  was  refused,  and  the  refusal  excepted  to,  and  I  think  suffi- 
ciently excepted  to,  although  defendant's  counsel  makes  the  point 
that  it  was  not. 

Both  of  the  exceptions  last  mentioned  relate  to  the  same  alleged 
error  of  the  judge  in  holding  that  no  fraud  upon  the  ballot-box 
committed  by  any  one  except  the  inspectors  could  avail  to  set  aside 
the  return  entirely,  and  throw  the  parties  upon  other  proof  of  their 
votes  in  that  district 

I  think  the  holding  was  wrong  in  principle,  and  wrong  as  applied 
to  this  case.  There  is  evidence  to  make  it  a  proper  inquiry  for  the 
jury  whether,  during  the  interval  between  the  going  out  of  the  gas 
and  its  being  relighted,  ballots  were  not  taken  from  the  table  and 
others  placed  upon  it,  by  persons  other  than  the  inspectors,  and 
without  their  complicity.  If  this  was  done,  so  that  the  result  of  the 
voting  at  the  poll  was  rendered  entirely  uncertain,  it  was  sufficient 
cause,  I  think,  for  setting  aside  the  return. 

Without  pursuing  the  inquiry  upon  the  questions  raised  in  the 
ease,  the  errors  committed  as  above  stated  are  sufficient  to  entitle 
the  plaintiffs  to  a  reversal  of  the  judgment  and  order,  and  a  new 
trial,  which  should  be  ordered,  with  costs  to  abide  the  result 

P.  Potter,  J.  The  mass  of  evidence  contained  in  this  volum- 
inous case  wa6  hardly  referred  to  upon  the  argument,  and  becomes 
nearly  useless  upon  this  review.  The  decision  will  mainly  depend 
upon  a  state  of  undisputed  facts,  conceded  upon  the  argument,  or 
taken  from  the  charge  of  the  learned  judge  to  the  jury.  The  action 
is  to  try  the  title  to  the  office  of  mayor  of  the  city  of  Albany.    It 
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is  a  question  which,  though  instituted  in  the  name  of  the  people,  is 
really  to  settle  a  right  between  the  relator  and  the  defendant,  as 
individuals.  The  legal  title  to  this  office  depends  upon  ascertain- 
ing the  truthful  expression  of  the  popular  will  of  the  electors  of 
the  city  of  Albany.  Such  an  action  as  this  is  a  proceeding  peculiarly 
appropriate,  and  especially  adapted  to  try  the  question  of  title  to  an 
office.  It  allows  the  parties  to  look  beyond  the  mere  prescribed 
forms,  by  which  results  are,  in  the  first  instance,  to  be  ascertained, 
and  allows  the  actual  will  of  the  electors  to  be  shown.  It  does  not 
exclude  the  oral  proof  by  the  electors,  of  their  expression  of  choice, 
nor  allow  their  will  to  be  defeated,  either  through  prescribed  forms 
of  law,  or  through  the  negligence,  mistake  or  fraud  of  those  who 
are  appointed  to  register  the  results  of  an  election;  nor  even  the 
frauds  of  others  which  may  defeat  or  destroy  the  expression  of  the 
sovereign  will. 

The  right  to  hold  an  office  is  a  sacred  right,  derived  from  the 
highest  source  of  political  power  known  to  our  form  of  government 
It  is  a  right  secured  by  the  popular  voice  expressed  in  the  forms  of 
popular  sovereignty.  The  trial  of  such  an  issue  at  law  is  an  inquiry 
into  that  right.  It  is,  like  other  issues,  to  be  determined  by  estab- 
lished rules  of  evidence  which  are  intended  for  the  establishment  of 
imth,  and  its  investigation  is  not  shackled  by  or  confined  to  forms 
alone.  At  common  law,  where,  as  in  tliis  case,  the  people  are  a  party, 
the  certificate  of  the  board  of  inspectors  is,  first,  prima  facie  evidence 
of  the  truth  of  such  statements  as  they  are  permitted  or  directed  to 
certify.  But  it  is  only  prima  facie  evidence ;  it  is  not  conclusive ; 
and,  like  all  other  merely  presumptive  evidence,  it  is  subject  to  be 
overcome  or  destroyed  by  better,  higher  or  more  certain  evidence, 
and  may  be  entirely  so  overcome  or  impeached.  In  this  country,  it 
is  the  actual  expressed  will  of  the  electors,  not  the  certificate  of  the 
inspectors,  that  confers  the  title  to  an  office.  It  is  truthy  not  /orm, 
that  confers  the  right  People  v.  Cooh,  8  N.  Y.  67.  What  is  suffi- 
cient to  impeach  the  presumption  created  by  an  inspector's  certifi- 
cate; how  long  it  continues  to  have  legal  vitality;  how  long  the 
(niu9  prohandi  remains  with  the  relator,  are,  perhaps,  the  most 
important  legal  questions  arising  in  this  case.  From  the  charge  of 
the  learned  judge,  as  well  as  from  concessions  made  on  the  argument, 
the  whole  controversy  is  limited  to  the  votes  cast  by  the  electors 
in  the  southern  district  of  the  fourth  ward  of  the  ciiy  of  Albany. 

Excluding  that  district  in  estimating  the  result,  it  was  conceded 
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that  the  relator  had  a  majority  of  146  yotes  for  the  office  of  mayor, 
from  the  aggregate  Yote  of  all  the  other  districts  in  the  city.  Taking 
the  certificate  of  the  inspectors  of  election  of  thttt  district  as  evi- 
dence of  the  result,  the  defendant  would  be  elected  by  a  majority  of 
201  votes.  This  statement  embraces  the  whole  scope  of  the  contro- 
rersy,  so  far  as  it  ia  here  for  review.  If  then,  by  legal  evidence,  or 
by  admissions  made  upon  the  trial,  this  certificate  of  the  inspectors 
does  not  express  the  true  result  of  the  electors'  choice;  if  its  effeot 
is  so  destroyed  or  impeached  by  better  proof  that  it  ceases  to  have 
force  as  evidence,  then  the  result  in  that  district  must  be  deter- 
mined by  other,  and  the  best  evidence  that  the  nature  of  the  case 
admits  of. 

If  this  certificate  is  proved  to  be  false ;  if  its  falsehood  is  con- 
ceded or  not  controverted ;  if  a  state  of  facts  is  shown  which  proves 
that  the  result  in  that  district  was  uncertain,  and,  if  it  was  shown 
that  it  was  not  in  the  power  of  the  inspectors  to  render  it  certain, 
then  it  amounts  to  no  evidence  to  defeat  that  which  is  better 
When  the  truth  has  been  so  far  inquired  into  and  ascertained  as  to 
show  that  the  certificate  is  not  true,  can  it  be  the  duty  of  the  court 
to  hold  that,  though  false  and  uncertain,  it  may  still  be  used  as 
evidence  ?  Can  such  a  paradox  be  introduced  into  the  law,  as  that 
a  thing  false  in  fact,  may  be  true  as  evidence  ?  Or  this,  that  an 
official  certificate,  proved  to  be  beyond  the  power  of  the  officer  to 
make  certain  in  what  it  contains,  shall  still  be  held  to  be  certain 
because  it  is  certified  ?  I  think  not  If  such  rules  are  not  found 
to  be  established  by  authority,  surely  they  should  not  be  now  first 
introduced  to  thwart  that  inestimable  right  of  a  freeman,  the  right 
to  hold  an  office  when  such  right  is  proved  by  the  best  evidence  to 
be  the  will  of  the  legal  voters. 

>  This  case  in  its  features  is  noveL  It  is  distinguishable  from  all 
the  cases  found  reported,  in  some  respects.  It  is  not  a  case  of  mere 
.irregularity,  so  common  in  the  books,  which  cast  no  uncertainty 
upon  the  result,  or  none  but  such  as  can  be  rendered  certain.  It 
differs  from  the  case  of  The  People  v.  Minchj  21  N.  Y.  539.  In  that 
case,  no  evidence  was  ofiered  to  impeach  the  certificate,  and  it  was, 
of  course,  held  good  prima  fade.  Nor  is  the  case  of  The  People  v. 
Pease^  27  N.  Y.  45,  at  all  in  point  upon  the  question  we  are  oon- 
sidering.  That  case  only  establishes  the  just  rule,  that  a  party  may 
go  behind  the  certificate  of  the  inspectors  and  prove  upon  a  trial 
before  a  jury,  by  the  best  evidence  that  the  nature  of  the  case  will 
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admit  of,  what  is  the  people's  wiK— what  is  the  truth — and  may 
oorrect  any  error  occurring  by  reason  of  any  negligence,  mistake,  or 
fiaad  of  the  inspectors  or  others.  Bnt  none  of  these  cases  lay  down 
a  rale  to  apply,  where  error,  mistake,  negligence  or  fraud  has  pro- 
daoed  an  uncertainty  in  a  canvass,  beyond  the  power  of  being  cor- 
rected. The  only  case,  or  rather  the  highest  authority  and  latest 
case  that  gives  a  rule  in  such  an  event,  is  The  People  v.  Cook,  8 
K.  T.  94.  That  case  says :  "  If  it  be  impossible  for  the  inspectors  to 
ascertain,  certify  and  declare  the  number  of  genuine  ballots,  the 
whole  should  be  rejected." 

The  certificate  of  the  board  of  inspectors,  produced  in  this  case, 
shows  that  652  votes  were  cast  in  this  disputed  district  for  the  office 
of  mayor,  and  that  of  these  460  were  cast  for  the  defendant,  George 
H.  Thacher,  113  for  the  i^lator,  Edmund  L.  Judson,  and  79  for  one 
Thomas  McCarty.  This  certificate,  standing  alone  as  prima  facie 
evidence,  would  show  the  defendant  elected  to  the  office.  The 
burden  of  proof  to  overcome  this  prima  facie  case,  it  is  conceded, 
was  then  upon  the  relator.  How  then  may  this  prima  facie  case 
be  overcome  ?    And  what  evidence  is  sufficient  to  destroy  its  efifeot  ? 

The  relator  proceeded  to  attack  the  verity  of  this  inspector's  cer- 
tificate. He  showed  by  better  and  higher  evidence,  to  wit,  that  of 
the  electors  themselves,  that  he  received  in  that  district  200  votes 
for  that  office,  and  that  Thomas  McCarty  received  134  for  the  same 
office.  As,  prima  facie,  but  652  votes  were  canvassed  by  the  inspect- 
ors, this  higher  evidence  than  the  prima  facie  certificate  left  but  318 
votes  for  the  defendant  —  thus  still  electing  the  relator.  It  was 
never  heard  of  before  in  the  law  of  evidence,  I  think,  that  there 
oould  be  allowed  to  a  party,  even  as  prima  facie  evidence,  a  large 
number  of  votes  not  canvassed  for  him,  and  that,  too,  without  oral 
or  other  proof  that  they  had  been  cast  for  him  —  that  the  prima 
facie  evidence  of  a  certificate,  even  after  its  impeachment,  was  suf- 
ficient to  overcome  the  higher  and  better  positive  evidence  that  had 
impeached,  contradicted  and  destroyed  it. 

It  is  not  denied  that  the  relator  showed  this  certificate  was  false 
in  its  statement  of  the  number  of  ballots  cast  for  that  office,  in  this, 
that  the  actual  number  was  729,  not  652 ;  nor  was  this  urged.  It  could 
not  be  urged  that  the  inspectors  did  not  know  that  their  certificate 
in  that  respect  was  untrue.  If  a  state  of  circumstances  existed  at 
fte  canvass  by  which  a  part  of  the  ballots  were  destroyed  or 
abstracted,  or  the  result  made  uncertain,  the  duties  of  the  inspectors 
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was  plain ;  it  was  a  duty  consistent  with  ti*uth  —  consistent  with 
official  integrity.  That  duty  was  honestly  and  truthfully  to  certify 
and  declare  the  fact  which  produced  the  uncertainty.  People  v. 
Goohy  8  N.  Y.  94.  There  is  no  law,  no  official  obligation,  that  requires 
a  sworn  officer  to  certify  untruthfully,  because  he  cannot  certify  the 
truth,  or  in  the  absence  of  certain  knowledge,  to  guess  at  a  result. 

It  would  have  been  honest,  it  would  have  been  consistent  with 
official  integrity,  it  was  due  to  truth  and  justice,  due  to  the  highest 
public  interests,  that  this  board  should  have  certified  to  the  fact  of 
the  sudden  and  mysterious  darkness  that  happened  during  the  can- 
vass ;  to  the  certain  abstraction  of  votes ;  and  for  aught  they  knew, 
also  to  a  change  or  substitution  of  votes,  and  to  the  uncertainty  of 
the  result.  At  all  events,  an  honest,  truthful  certificate  would  have 
shown  that  the  result  was  made  uncertain. 

It  is  undisputed  that  the  canvass  for  mayor  was  out  of  the  legal 
order  of  time.  The  box  containing  these  ballots  was  the  fourth 
canvassed.  The  votes  canvassed  in  that  box  had  all  been  turned 
out  of  the  box  upon  the  table,  and  lay  in  heaps  before  the  inspectors, 
and  were  then  being  opened.  While  in  this  condition,  a  condition 
of  all  others  most  susceptible  to  the  commission  of  a  fraud,  and 
while  inspectors  were  surrounded  by  persons  of  doubtful  repute, 
the  gas-light  was  suddenly  extinguished.  Though  candle-light  was 
very  soon  obtained,  and  though  during  the  darkness  some  of  the 
inspectors  honestly  endeavored  to  secure  the  ballots  from  being  inter- 
fered with,  there  is  proof,  certain  proof,  that  they  did  not  entirely 
succeed.  They  were  interfered  with  by  some  person  or  persons 
during  the  moments  of  darkness.  Certain  it  is,  that  when  the  light 
appeared,  votes  had  been  abstracted.  Ballots  were  found  strewed 
upon  the  floor  under  the  table,  and  one  of  the  inspectors  was  found 
away  from  the  place  he  occupied  at  the  table  when  the  light  went 
out,  and  there  was  very  strong  circumstantial  evidence  that  differ- 
ent votes  were  substituted  for  the  votes  cast.  Upon  counting  the 
votes  found  on  the  table  after  the  light  was  restored,  but  652  votes 
were  found,  though  729  had  been  cast  in  the  box  by  the  electors. 
The  inspectors  might  have  truthfully  certified  that  from  the  votes 
found  upon  the  table  and  afterward  canvassed,  the  following 
was  the  result.  Though  the  law  furnishes  no  such  form,  truth 
required  it.  But  their  certificate  was  not  made  in  the  honest  form 
suggested,  and  as  required  by  duty.    It  was  shown  by  the  testimony 
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on  the  part  of  the  relator,  and  not  controverted  by  other  evidence, 
that  the  result  as  certified  was  not  true.* 

The  relator  farther  impeached  this  certificate  by  affirmative  proof 
that  200  electors  of  that  district  voted  for  him,  thus  falsifying  the 
return  to  the  extent  of  87  votes;  and  by  like  evidence  that  136 
electors  in  the  same  district  on  the  same  day  voted  for  Thomas 
McGarty  for  the  same  office,  thus  further  impeaching  this  certificate 
and  return  to  the  extent  of  57  votes.  The  legal  question  then  arises 
as  to  the  effect  of  this  jmma  facie  evidence  of  the  inspectors'  cer- 
tificate after  being  thus  falsified  and  impeached.  Is  it  then  still  in 
force  ?  Though  false,  is  it  still  legal  evidence  ?  Is  the  onus  pro- 
bandi  still  upon  the  relator  further  to  impeach  a  thing  proved  and 
conceded  to  be  false  and  uncertain  ?  It  was  neither  true,  in  fact, 
nor  had  the  inspectors  the  means  of  making  it  certain  and  certify- 
ing a  true  result.  They  did  not  know  that  all  the  votes  they  can- 
vassed and  thus  certified  had  even  been  in  the  ballot-box.  They 
did  know  that  all  the  votes  that  had  been  in  the  ballot-box  were  not 
canvassed.  Admitting  the  certificate  of  the  inspectors  was  prima 
fade  evidence  of  the  result  in  the  first  instance,  and  that  the  bur- 
den was  first  upon  the  relator  to  impeach  it,  yet  when  it  became  so 
impeached,  both  for  its  untruthfulness  known  to  the  inspectors,  and 
impeached  in  that,  the  result  of  the  ballot  was  not  only  uncertain, 
bat  the  inspectors  did  not  possess  the  means  of  making  it  certain, 
what,  then,  is  the  legal  effect  ?  On  whom,  then,  is  cast  the  burden 
of  proof?  Upon  these  points  there  was  no  conflict  of  fact  for  the 
jury.  This  became  in  this  case,  as  it  may  become  in  others,  a  grave 
question  —  a  question  upon  which  great  interests  under  our  form  of 
government  may  depend.  It  is  a  question  that  should  have  for  its 
basis  the  support  of  integrity  and  truth  —  a  question  that  lies  at 
the  very  foundation  of  our  system  of  government.  Upon  the  decis- 
ion of  this  question  depends,  or  may  depend,  the  means  of  detect- 
ing and  exposing  fraud  and  imposition  —  a  question  of  the  purity 
of  the  elective  franchise,  a  question  involving  the  sovereign  right  of 
the  people.  It  should  be  so  held  as  to  be  the  means  of  correcting 
error  and  of  securing  the  confidence  of  the  people  in  the  ultimate 
tesolt  of  an  election.  Was  it  needful  for  the  party  attacking  the 
verity  of  an  official  certificate,  which  is  at  most  but  prima  facie 
evidence  —  a  ministerial,  not  a  judicial  certificate  —  to  go  further 
than  to  prove  it  false  and  uncertain  ? 

What  is  prima  facie  evidence  ?    It  is  an  inference  or  presumption 
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of  law  aflQrmatiTe  or  negative  of  a  fact,  in  the  absence  of  proof ;  or 
until  proof  can  be  attained  or  produced  to  oyercome  the  inference. 
Starkie  defines  it  to  be  '^  that  which  not  being  inconsistent  with  the 
falsity  of  the  hypothesis^  neyertheless  raises  such  a  degree  of  proba* 
bilitj  in  its  favor  that  it  will  prevail  if  accredited  by  a  jury,  unless 
it  be  rebutted  or  the  contrary  proved."  Vol.  1,  p.  244.  It  is  cer- 
tainly the  weakest  of  all  evidence  upon  which  legal  action  can  be 
sustfidned.  and  ceases  to  be  sufficient  when  rebutted  or  impaired  by. 
contrary  and  better  proo£  In  this  case,  the  j«^««»/a^  evident 
is  that  only  652  votes  were  cast  for  mayor  at  that  ik)11  ;  prima  facie, 
only  113  were  cast  for  the  relator  and  only  79  for  McOarty.  In  these 
respects  it  was  rebutted  and  proved  untrue.  This  certificate,  then, 
was  uncertain  and  untrue.  The  prima  facie  presumption  of  verity 
of  the  certificate  then  was  overcome,  destroyed.  The  only  question 
that  remains  is,  does  any  virtue  still  remain  in  this  false  document^ 
which  shall  so  control,  as  to  overthrow  the  truth,  and  nullify  this 
highest  right  of  the  citizen,  that  of  enjoying  the  exercise  of  popular 
sovereignty,  that  of  rights  conferred  by  a  pure  and  honest  exercise 
of  the  elective  franchise  ?  I  have  found  no  authority  in  the  juris- 
prudence of  any  civilized  country  that  allows  of  an  action  being 
maintained  or  defended  upon  evidence  admitted  to  be  untrue.  The 
nearest  approach  to  such  a  rule  is  in  the  old  English  doctrine  of 
libel.  "  The  greater  the  truth  the  greater  the  libel,**  or  e  converso, 
"  the  greater  the  libel  the  greater  the  truth."  In  the  jurisprudence 
of  this  country,  and  in  the  trial  of  causes,  a  more  reasonable  doctrine 
prevails,  as  I  understand  the  rule. 

In  the  examination  of  contested  questions  of  fact,  the  onus  pro* 
handi  may,  in  the  course  of  the  trial,  be  thrown  from  one  party  to  the 
other  several  times,  according  as  the  complexion  of  the  proof  may 
change.  Ross  v.  Oouldy  5  Greenl.  211.  The  books  are  full  of  illus- 
trations and  examples  of  this  kind.  Take  the  familiar  case  of  a 
negotiable  promissory  note  payable  to  bearer.  The  production  of 
the  note  and  proof  of  signature  of  maker  and  indorsers  is  prima 
facie  evidence  that  it  was  given  in  the  usual  course  of  business  and 
for  value,  but  if  the  defense  shall  show  that  the  note  was  obtained 
by  fraud,  or  an  illegal  consideration,  or  without  consideration,  the 
(mus  prohandi  is  changed,  the  prima  facie  evidence  is  destroyed,  and 
the  burden  is  then  cast  upon  the  plaintiff  to  [show  under  what  cir- 
cumstances he  obtained  the  note.  The  nature  of  the  action,  the 
pleadings  and  the  proofs  on  trial,  are  to  be  considered  in  all  cases,  in 
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detennining  upon  whom  the  onus  lies  at  any  given  stage  of  the 
triaL  Phil.  Ev.  G.  &  H.,  notes  by  Edwards,  vol.  1,  684.  If  a  ques- 
tion of  fact  remains  in  a  case,  or  there  is  conflict,  then  it  is  a  question 
for  the  jury,  but  where  the  fact  is  undisputed,  when  the  falsity  or 
uncertainty  of  \hQ  prima  facie  evidence  is  conceded,  and  when  the 
proof  is  without  contradiction,  as  in  the  case  before  us,  that  the 
official  certificate  is  untrue,  when  it  is  certain  that  it  cannot  be  true ; 
when  the  extent  of  its  falsity  is  uncertain,  then  it  is  for  the  court  to 
decide  upon  whom  the  onus  lies.  I  think  the  prima  fade  presump- 
tion of  its  verity  is  then  destroyed ;  that  there  is  nothing  then  left 
to  sustain  it  It  is  then  impossible  from  the  canvass  and  certificate 
to  ascertain  the  number  of  ballots  given  for  either  candidate.  If 
such  uncertain  result  is  produced  with  or  without  the  fault  of  the 
inspectors,  their  duty  is  then  clear.  The  court  of  appeals  have  pre- 
scribed what  is  then  the  duty  of  the  inspectors.  That  duty  is,  not 
what  was  done  in  this  case ;  it  was  not  to  certify  to  a  falsity ;  not  to 
certify  by  guess  work  when  it  was  uncertain ;  not  to  certify  to  what 
they  knew  was  untAe,  but  to  certify  and  declare  the  fact  which  pro- 
duced the  uncertainty.    People  v.  Gooky  8  N.  T.  94. 

It  is  clearly  apparent,  I  think,  that  the  case  was  submitted,  in 
part,  to  the  jury  upon  a  mistaken  theory  of  the  law,  as  to  the  legal 
force  and  effect  of  the  inspectors'  certificates.  The  learned  judge 
correctly  charged  the  jury :  First  That  the  formal  certificate  of  the 
canvass  was  sufficient  evidence  to  begin  with,  Hhd^i  prima  facie  the 
party  receiving  it  is  entitled  to  the  office ;  and  also,  ^^that  it  rested 
with  the  plaintiff  to  show  affirmatively  that  he  is  entitled  to  the 
office. ''  '^And  to  do  that,  he  must  show  that  the  result  stated  in  the 
returns  is  not  correct''  It  is  conceded  that  the  plaintiff  did  show 
that  the  result  stated  in  the  returns  was  not  correct. 

It  is  conceded  that  the  relator  had  146  votes  majority,  independent 
of  that  district,  and,  by  the  highest  proof,  it  was  shown  that  he 
received  200  more  of  ballots  in  that  district  for  the  same  office.  I 
assume,  then,  for  so  I  hold  the  rule  to  be,  that  when  the  inspectors' 
certificate  ceased  to  be  prima  fade  evidence,  when  it  was  not  only 
admitted,  but  proved  to  be  both  untrue  and  uncertain,  its  legal 
force,  \\a  prima  fade  presumptive  character,  had  been  destroyed. 

It  no  longer  proved  the  defendant  entitled  to  the  office.  It 
remained  then  evidence  of  nothing  but  its  falsity. 

The  canvass  of  the  district  was  then,  in  law,  a  blank,  so  far  as 
this  certificate  was  in  question,  and  so  far  as  there  was  any  legal 
Vol.  L— 22 
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evidence  then  remaining  of  its  result  Then  the  relator  stood  with 
146  majority  without  that  district;  and  this  was  increased  by  better 
legal  evidence  of  200  votes  in  addition  within  this  district 

Besting  there,  the  relator  was  entitled  to  the  certificate  of  elec- 
tion. Besting  there  on  the  trial,  until  these  346  votes  should  be 
overcome  by  legal  proof,  he  was  entitled  to  a  verdict.  The  onus 
had  then  been  changed,  and  it  rested  upon  the  defendant  to  over- 
come this  majority. 

The  prirna  facte  evidence  upon  which  the  defendant  had  stood, 
had  now  ceased  to  be  evidence  for  him.  He  had  no  legal  evidence 
then  of  his  election. 

The  defendant  did  not  show  upon  the  trial,  but  by  this  inspectors' 
certificate  and  return,  (except  u^on  the  cross-examination  of  a  few 
of  the  relator's  witnesses),  that  he  received  any  votes  in  that  dis- 
trict at  the  election. 

The  test  laid  down  by  Phillips,  as  to  which  party  has  the  onus 
at  any  given  stage  of  the  trial,  is  "  to  consider  which  party  would 
be  successful  if  no  more  evidence  were  given."*  Vol.  1,  812.  This 
was  then  a  question  of  law,  a  question  for  the  judge,  and  he  assumed 
it.  He  instructed  the  jury,  "  that  in  this  aspect  of  the  case,  that 
they  are  not  to  assume  any  thing  against  the  canvass  and  return 
which  is  not  proved  against  them." 

Stopping  here,  in  one  sense  this  instruction  was  well  enough. 
But  falsehood  and  uncertainty  had  then  not  only  been  proved,  but 
was  conceded.  The  jury  should  therefore  have  been  charged  to 
assume  it.  Enough  had  then  been  proved  against  it.  But  the 
learned  judge  did  not  stop  there ;  he  added,  "  that  only  so  far  as 
error  is  proved,  is  it  to  be  taken  into  the  calculation."  The  idea 
here  communicated  is,  that  though  the  canvass  and  certificate  is 
false  and  uncertain,  you  are  still  to  regard  it  as  good,  true  and  legal 
evidence  in  its  effect;  that  neither  falsehood  nor  uncertainty,  as  a 
whole  and  in  general,  are  suflScient  to  destroy  it  any  farther  than  to 
the  extent  its  falsehood  is  proved  in  detail  by  the  relator ;  that  the 
onus  still  remains  with  the  relator  further  to  impeach  it ;  that  is,  to 
impeach  falsehood.  The  sound  old  maxim,  "falsus  in  uno,  falsus 
in  omnibus,"  by  this  rule,  is  ignored  as  having  no  application  in 
such  case. 

Let  us  see  whether  this  theory  is  sound,  and  how,  if  established 
as  a  rule,  it  will  work  in  practice.  Suppose  the  inspectors'  returns, 
mstead  of  certifying  that  only  652  votes  for  mayor  had  been  given, 
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which  was  untrae  to  the  extent  of  77  Yotes,  had  certified  that  1,000 
Yotes  had  b^en  cast  for  the  same  office,  which  wonld  have  been  equally 
untme  to  the  extent  of  271  votes ;  and,  suppose  further,  that  the 
defendant's  majority  had  been  certified  at  just  27J. ;  just  the  extent 
to  which  the  certificate  was  actually  false.  No  possible  truth  proved 
by  the  relator  by  the  highest  evidence,  according  to  this  charge, 
could  entirely  overcome  the  prima  facie  evidence  of  this  certificate. 
"  Only  80  far  as  error  is  proved  it  is  to  be  taken  into  calculation"  so 
is  the  charge. 

It  still  remains  evidence  sufficient  to  confer  an  office.  Could  it  be 
tolerated  ?  Gould  it  be  held  to  be  a  sound  rule  as  to  the  onus  pro- 
handi  in  the  admission  of  evidence,  in  an  action  to  ascertain  the 
true  expression  of  the  will  of  the  electors  ?  —  as  a  rule  to  be  adopted 
in  practice  while  in  the  search  for  the  truth  as  to  the  electors' 
wishes  expressed  by  their  votes,  to  hold  that  the/ofwi  and  statement 
of  the  inspectors'  certificate,  conceded  to  be  both  untrue  and  uncer- 
tain, shall,  nevertheless,  stand  good ;  stand  as  truth ;  stand  as  legal 
evidence,  except  to  the  extent  that  the  voters  are  called  upon  to 
contradict  it  ? 

In  the  supposed  case  of  a  certificate,  false  to  the  extent  of  271 
votes  in  excess  of  the  actual  number  cast,  by  the  rule  laid  down  in 
the  charge^  above  given,  the  falsehood  could  not  be  overcome 
by  truth.  The  271  votes  not  actually  given,  but  certified,  are  made 
equal  —  more  than  equal  in  law  to  271  votes  actually  given.  The 
impeachment  made  in  this  case  by  the  200  voters  who  swore  they 
voted  for  the  relator,  would  not  be  equal  to  the  known  conceded 
falsity  in  the  return  and  certificate  of  271  votes  in  excess  of  the  true 
number.  This  would  be  a  rule  that  truth  is  not  equal  to  falsehood, 
if  that  falsehood  is  only  found  in  an  inspector's  certificate.  The 
true  voice  of  the  electors,  proved  by  themselves,  would  thus  be 
silenced  by  the  conceded  false  certificate  of  the  inspector;  though 
the  former  is  true  and  the  latter  conceded  to  be  false,  the  latter  shall 
prevail  Elections  then,  in  future,  are  to  be  determined  by  certijicate, 
not  by  votes. 

But  the  case  is  even  worse  than  this.  With  no  certain  evidence 
as  to  the  number  of  votes  that  were  cast  in  that  district  for  the  de- 
fendant, the  learned  judge  instructed  the  jury  that  they  had  the 
right  to  allow  to  the  defendant  as  votes  given  to  him,  all  the  votes 
cast  for  mayor  which  were  not  actually  proved  by  witnesses  to  have 
been  given  for  others ;  not  merely  the  balance  of  the  652  votes  cer- 
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tified,  but  also  the  77  votes  not  even  certified,  and  not  canvassed  at 
all  by  the  inspectors.  There  is  no  inspector's  certificate,  and  there- 
fore no  prima  facte  evidence  as  to  these  77  votes.  Upon  what  evi- 
dence, upon  what  legal  ground,  then,  could  these  77  votes,  not  can- 
vassed or  certified,  be  allowed  to  one  of  the  parties?  This,  I  think, 
is  an  erroneous  theory.  The  objections  to  this  theory  sufficiently 
appear  in  the  exceptions  to  the  charge  and  in  the  refusals  to  the 
charge  as  requested,  which  I  do  not  stop  to  detail. 

I  have  not  regarded  it  as  at  all  necessary  to  examine  the  rulings 
of  the  court  in  the  admission  or  rejection  of  evidence  on  the  trial, 
nor  the  facts  upon  which  frauds  are  charged  against  the  inspectors, 
or  of  the  persons  surrounding  them  during  the  canvass ;  nor  the 
evidence  given  in  attempting  to  account  for  any  abstraction  or 
loss,  or  changes  of  ballots;  nor  for  the  remarkable  discrepancy 
between  the  ballots  cast  by  the  electors  and  the  number  canvassed 
by  the  inspectors.  That  votes  were  abstracted  is  not  controverted ; 
it  is  hardly  questioned  on  the  argument  that  ballots  were  changed ; 
it  is  not  denied  that  the  result  was  uncertain ;  it  is  clearly  proved 
that  the  relator's  vote  was  not  truly  certified. 

I  have  adopted  the  conceded  facts  in  this  review ;  have  examined 
somewhat  the  theories  of  the  parties  and  of  the  court,  upon  the 
trial,  and  of  the  counsel  upon  the  arguments  before  us.  In  the 
views  I  express,  I  intend  to  give  no  opinion  upon  the  merits  of  the 
case,  farther  than  appears  from  such  facts  and  theories  ascertained 
on  the  trial,  and  as  confined  to  this  one  district  I  have  expressed 
my  dissent  from  some  of  the  legal  views  taken  upon  the  trial,  and 
propose  to  add  some  others,  the  result  of  which  will  be  that  legal 
errors  were  committed  that  require  a  new  trial  in  the  case.  I  base 
no  i)art  of  my  opinion  upon  the  mere  irregularities  of  the  board  of 
inspectors,  as  a  board,  or  of  individual  misconduct  of  inspectors 
or  of  their  clerks,  in  taking  or  receiving  votes ;  or  in  the  illegality 
of  the  order  of  canvassing  the  boxes  of  ballots,  short  of  actual 
fraud.  All  such  mere  irregularities  which  are  not  of  themselves 
shown  to  have  changed  the  result,  as  distinguished  from  fraud, 
would  not  vitiate  a  canvass.     This  is  undisputed,  well-settled  law. 

None  of  these  questions  reach  the  material  points  upon  which  the 
decision  must  rest  Waiving  all  these,  the  important  inquiries 
which  strike  at  sacred  rights  are,  was  the  certificate  true  F  Was  it 
either  certain  in  result,  or  had  the  inspectors  power  to  render  it 
certain  ?    K  not,  is  it,  in  law,  of  any  value  as  testimony  ?    It  seems 
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to  me  to  call  for  but  the  exercise  of  the  plainest  common  under- 
standing to  answer  these  questions.  It  was  said  in  the  court  of 
appeals,  in  People  y.  Oook,  8  N.  T.  86,  that  the  great  object  of  the 
duty  enjoined  by  law  upon  inspectors,  is  "  first  to  afford  every  citizen 
hariDg  a  constitutional  right  to  yote,  an  opportunity  to  exercise  the 
righV'  and  also  ''  to  conduct  the  election  in  such  manner  that  the 
true  number  of  legal  votes  can  be  ascertained  with  certainty.^*  But 
suppose,  for  a  reason,  without  any  fraudulent  intent  on  the  part  of 
the  inspectors,  uncertainty  is  produced  as  the  result,  or,  as  to  the 
number  of  votes  cast  for  a  given  candidate;  such  *  uncertainty  as 
to  destroy  the  prima  facie  evidence ;  what  is  the  effect  of  the  uncer- 
tainty of  a  canvass  so  given  ?  If  the  common  judgment  of  men  did 
not  respond  that  which  is  the  legal  answer,  it  is  found  already 
given  by  the  highest  judicial  authority  of  the  State.  In  People  v. 
Cooky  supra,  in  the  court  of  appeals,  they  say:  "Should  a  gang  of 
rowdies  gain  possession  of  the  ballot-box  during  or  after  the  close 
of  an  election,  before  the  canvass  and  destroy  the  whole  or  a  por- 
tion of  the  ballots,  the  whole  should  be  rejected."  Why  ?  Because 
of  the  uncertainty  of  the  result.  Is  the  supposed  case  stated  by  the 
court  of  appeals  more  uncertain  than  the  case  at  bar  ?  If  >  the  un- 
certainty is  beyond  the  power  of  correction  or  ascertainment,  does 
it  make  any  difference  whether  effected  by  a  gang  of  rowdies  or  by 
the  more  quiet  and  secret  movements  of  conspirators  in  darkness  ? 
And  is  this  uncertainty  sanctified  or  made  better  by  a  false  certifi- 
cate of  the  result  ?  And  should  it  be  seriously  urged  to  the  court 
that  such  false  certificate,  based  upon  such  uncertainty,  is  still 
legally  effective  ?  That  it  possesses  life  and  moral  vigor?  That  it 
remains  and  is  suflcient  evidenco  to  maintain  an  action,  or  to,  sus- 
tain a  defense,  except  to  the  extent  that  it  is  proved  false  in  detail, 
though  admitted  to  be  false  as  a  total  ? 

If  the  whole  should  be  rejected,  where,  then,  is  the  onus  ? 

If  the  uncertainty  produced  by  a  gang  of  rowdies  with  the  ballot- 
box  is  cause  of  rejection  of  the  whole  for  uncertainty  without  refer- 
ence to  intentional  fraud  on  the  part  of  the  inspectors,  then,  I  think, 
the  learned  judge  was  in  error  in  charging  the  jury  as  follows :  "  You 
are  to  examine  and  see  whether  intentional  fraud  was  committed  by 
the  inspectors.  I  can  see  nothing  else  than  the  intentional  fraud 
of  the  inspectors,  which  would  justify  you  in  entirely  setting  aside 
the  canvass.  It  must  be  a  conviction  in  your  mind  that  there  was 
intentional  fraud  upon  the  part  of  the  inspectors,  and  such  a  fraud 
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as  altered  the  result,  that  is  necessary  in  order  to  set  aside  the  entire 
return."  This  portion  of  the  charge,  it  is  true,  is  in  harmony  with 
the  whole  theory  upon  which  the  trial  proceeded,  and  with  the 
views  of  the  learned  judge  as  to  the  law  of  this  case,  but  I  am  not 
lible  to  concur  with  this  view.  I  regard  the  source  from  which  the 
uncertainty  proceeds  as  immaterial. 

In  this  case,  not  irregularity  only,  but  fraud,  actual  fraud,  was 
committed  by  somebody,  upon  the  result  of  the  exercise  of  the  elec- 
tive franchise ;  a  fraud  which  rendered  the  actual  result  uncertain  — 
incapable  of  being  certified.  This  fraud  was  susceptible  of  proof; 
it  was  proved.  The  proof  was  not  controverted;  votes  were 
abstracted,  which  could  only  have  been  done  by  a  fraud ;  and  shall 
it  be  adopted  as  a  rule  of  evidence  that  such  a  fraud  can  be  sanc- 
tioned by  courts  and  juries,  because  the  perpetrator  is  not  certainly 
proved  to  be  the  inspector  ?  Must  a  citizen,  by  such  a  inile,  lose 
his  legal  rights  by  fraud,  because  it  is  not  proved  to  have  been  Com- 
mitted by  particular  individuals  ?  Is  the  sacred  right  of  the  citizen, 
is  truth  to  be  sacrificed  to  mere  form  ?  Substance  to  shadow  ?  Is 
prima  fade  presumption  to  be  held  of  superior  weight  in  the  scale 
to  the  highest  evidence  of  positive  truth  ?  If  certifying  to  a  known 
untruth  by  the  inspectors  is  not  a  fraud,  such  a  certificate  should 
not,  at  least,  be  held  to  be  honest,  and  entitled  to  more  respect  in 
courts  than  truth  itself. 

I  think  such  a  rule  should  not  be  introduced  into  the  law  of  evi- 
dence. It  would  be  as  much  an  anomaly  in  law  as  it  is  in  morals. 
It  would  be  a  rule  by  which  an  individual  could  be  defrauded  of  his 
most  sacred  rights  by  a  fiction ;  it  would  be  a  rule  tending  to  demor- 
alize public  sentiment,  and  encourage  officers  to  corruption  in  the 
discharge  of  their  public  duties. 

I  cannot  concur  in  the  views  of  the  counsel  of  the  defendant 
urged  to  us,  that  the  official  certificate  of  an  inspector,  after  proof 
and  even  after  the  concession  of  its  untruthfulness  and  consequent 
uncertainty,  still  possesses  the  legal  effect  of  throwing  the  burden 
of  proof  upon  the  relator  to  such  an  extent  as  to  compel  him  to 
prove  an  impossible  negative.  Bat  if  I  am  in  error  as  to  the  rule  of 
evidence,  as  to  its  effect,  as  to  the  change  of  the  onus  probandi 
during  the  trial,  I  think  there  was  an  error  in  the  refusal  of  the 
learned  judge  to  charge  the  jury,  as  requested  by  the  plaintiffs'  coun- 
sel as  follows : 

''If  the  jury  believe  from  the  evidenoe  that  preceding  or  during 
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the  canvass  of  the  mayor^s  hox,  hallota  for  mayor  were  either  ille- 
gally abstracted  from  the  box  or  table,  or  placed  in  the  box  or  on 
tiie  table,  and  it  is  entirely  uncertain  to  what  extent  this  was  done, 
then  the  returns  should  be  rejected,  and  each  candidate  credited, 
only,  with  the  votes  otherwise  proved  to  have  been  cast  for  him, 
although  none  of  the  inspectors  were  concerned  in  the  transaction. 
There  was  certainly  evidence  in  the  case,  not  only  tending  to 
prove,  but  proving  an  abstraction  of  votes  as  well  as  evidence  tend- 
ing to  proTe  a  change  of  ballots. 

There  were  questions  of  fact  for  consideration  of  the  jury.  By 
higher  and  better  evidence  than  the  inspectors'  return.  It  was  proved 
that  at  least  200  electors  voted  for  the  relator.  The  inspectors  cer- 
tify they  found  but  113  votes  for  him  to  canvass.  What  then 
became  of  the  87  votes  not  canvassed  ?  So  134  electors  testified  ihey 
cast  their  ballots  therein  for  McOarty.  What  became  of  the  other 
55  votes  ?  Were  they  not  abstracted  ?  Why  not  allow  the  jury  to 
pass  upon  this  evidence  ?  If  these  witnesses  swore  truly,  votes  had 
been  abstracted.  It  added  to  the  uncertainty  of  the  return.  This 
uncertainty  was  a  question  for  the  jury ;  it  was  a  question  affecting 
the  credit,  the  verity  of  the  r.etum.  So  it  also  added  to  the  evidence 
of  its  falsity.  The  inspectors  certify  that  the  defendant  received 
460  votes.  The  oral  proof  establishes  that  334  votes  were  given  for 
the  relator  and  McCarty.  This  would  make  a  total  of  794  votes 
(62  more  than  was  given).  The  poll  lists  show  that  this  number 
cannot  be  true.  The  inspectors  certify  that  652  were  given,  a  varia- 
tion from  this  of  152  votes. 

I  think  this  impeachment  was  a  most  proper  question  for  the 
jury,  and  that  it  was  error  to  exclude  it^  It  is  logically,  as  well  as 
physically  certain,  either  that  votes  were  abstracted  that  were  given 
for  the  relator  and  McCarty ;  or,,  that  votes  had  been  added  that 
had  not  been  counted  by  the  electors  for  the  defendant. 

This  result,  this  uncertainty,  might  have  happened  without  in- 
tended fraud  of  the  inspectors.  So  far  as  it  produced  that  uncer- 
tainty, the  fraudulent  intent  of  the  inspectors  is  not  as  was  assumed 
the  only  material  issue. 

Without  proceeding  further  in  detail  to  review  the  exceptions 
taken  to  the  charge,  it  seems  to  me  that  the  whole  theory  of  the 
charge  was  the  erroneously  giving  undue  weight,  importance  and 
conclusiveness  to  a  certificate  and  return  of  inspectors,  on  a  trial  of 
ttiis  character,  instituted  for  the  ascertainment  of  truth.    On  a  trial 
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of  the  inspectors  for  misdemeanor,  tie  theory  adopted  might  be 
correct ;  but,  on  the  trial  of  right  between  two  indiyiduals,  where  a 
truthful  result  between  them  was  the  question;  where  the  only 
object  was  to  ascertain  the  true  number  of  genuine  ballots  cast  in 
the  district,  and  the  true  number  cast  for  each  party  to  the  issue ; 
then  the  conduct  of  the  inspectors,  except  so  far  as  it  was  calculated 
to  develop  truth  and  establish  certainty,  is  wholly  unimportant 
Their  official  certificate,  which  is  really  but  hearsay,  or  the  declara- 
tion of  third  persons,  adopted  by  the  common  law  eiA  prima  facie 
evidence,  from  public  policy,  from  a  presumption  that  public  officers 
have  done  their  duty,  is,  when  impeached,  falsified,  without  force 
vitality  or  effect  in  the  establishment  of  truth. 

The  claimed  power  of  an  official,  which  is  both  uncertain  and 
untrue,  over  better  evidence,  even  over  truth,  is  a  doctrine  that 
should  never,  in  my  opinion,  find  place  in  the  jurisprudence  of  any 
civilized  government.  For  these  reasons,  I  concur  in  the  result  of 
the  opinion  of  my  brother  Parker,  that  a  new  trial  should  be  granted. 
I  refrain  from  the  examination  of  a  multitude  of  exceptions  found 
in  the  case.    If  I  am  right,  the  errors  pointed  out  require  a  new  trial. 

Miller,  P.  J.  (dissenting.)  I  am  constrained  to  differ  from  my 
brother  Parkeb,*  in  the  conclusions  at  which  he  has  arrived  in  this 
case.  The  grounds  upon  which  he  is  of  the  opinion  that  the  judge 
erred  upon  the  trial  relate  to  the  charge  of  the  judge  and  his  refusal 
to  charge  as  requested,  and  I  shall  therefore  examine,  as  briefly  as 
the  nature  of  the  subject  will  admit,  the  various  propositions  dis- 
cussed in  reference  to  this  branch  of  the  case. 

The  judge,  after  referring  to  the  proof  upon  the  trial  as  to  the 
number  of  votes,  and  stating  what  they  were  proved  to  have  been, 
in  his  charge  to  the  jury,  said : 

'^  Indeed,  it  is  hardly  claimed,  I  believe,  upon  either  side,  that  652 
was  the  entire  number  of  votes  cast  for  mayor.  It  would  hardly  do 
to  assume  that  the  return  is  correct  for  this  purpose  and  in  this 
particular,  and  not  accurate  for  other  purposes  and  in  other  particu- 
lars. I  do  not  see,  therefore,  that  there  is  any  propriety  in  taking 
336  from  652,  and  assuming  that  only  the  remainder,  or  balance  left, 
is  to  be  allowed  as  representing  the  true  number  of  votes  cast  for 
Mr.  Thacher.'' 

He  then  proceeded  to  make  some  remarks  as  to  the  number  of 

*  The  opinion  of  Mr.  Justice  Pottkr  was  not  given  until  after  the  dissenting  opin- 
ion of  MnjJBB,  P.  J.,  had  been  delivered. 
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Totes  cajst  for  Jadson  and  McCarty,  and  the  whole  number  of  votes, 
and  said:  ^^ Deducting,  therefore,  the  three  hundred  and  thirty»siz 
from  the  seven  hundred  and  twenty-nine,  it  leaves  three  hundred 
and  ninety-three  votes  which  might  have  been  given,  and  which, 
for  aught  that  appears,  were  given  for  Mr.  Thacher.'^ 

He  subsequently,  in  the  same  connection,  remarked :  '^  Taking 
only  those  who  read  their  ballots  and  the  vote  is  one  hundred  and 
seventy-six  for  Judson  and  eighty-five  for  McGarty,  making  a  total 
of  two  hundred  and  sixty-one.  Deducting  that  number  from  seven 
hundred  and  twenty-nine,  the  total  number  cast  in  that  district  for 
mayor,  as  sworn  to  by  Chapman,  and  as  appears  by  the  poll^st,  and 
there  remains  a  balance  of  four  hundred  and  sixty-eight  votes 
iffhich  might  have  been  cast  for  Thacher.  You  will  notice  that  these 
two  results  come  out,  the  one  a  lifctle  over  and  the  other  a  little 
under  the  number  of  votes  returned  by  the  inspectors  as  actually 
cast  for  Mr.  Thacher  460.  I  have  now  given  ^ou  my  view  in  re- 
gard to  the  number  of  votes  proved.  I  see  no  reason  why  you 
should  deduct  the  number  of  votes,  proved  to  have  been  cast  for 
Judson  and  McGarty  from  the  smaller  number  of  votes  canvassed^ 
and  not  from  the  larger  number  of  votes  ca^t  at  that  poll.  There 
is  no  dispute  as  to  the  number  of  votes  canvassed.  There  were  but 
six  hundred  and  fifty-two  votes  there  at  that  canvass ;  all  three  of 
the  inspectors  counted  them  and  made  that  number.  But  that  a  larger 
number  of  votes  was  actually  voted  at  that  poll  for  mayor,  seems  to 
ie  admitted  hy  counsel  upon  both  sides.  It  seems  to  me,  therefore,  as 
I  have  said,  that  the  deduction  should  be  made  from  seven  hundred 
and  twenty-nine,  and  not  from  six  hundred  and  fifty-two.'' 

The  counsel  for  the  defendant  excepted  to  that  part  of  the  charge 
in  which  he  said :  ^^  I  do  not  understand  that  they  la«  entitled  to 
have  the  vote  deducted  from  652.''  Also  to  that  part  of  the  charge  in 
which  he  said :  "  You  are  to  deduct  the  number  from  729  and  Thacher 
may  have  the  balance."  The  judge  did  not  make  either  of  the  remarks 
which  the  exceptions  taken  impute  to  him.  As  to  the  first  excep- 
tion, if  it  can  be  construed  as  covering  what  the  judge  actually  said 
as  to  the  propriety  of  deducting  three  hundred  and  thirty-six  from 
six  hundred  and  fifty-two,  I  think  it  was  not  well  taken ;  for  it  is 
plain  and  unmistakable  that  there  would  be  no  propriety  in  deduct- 
ing the  votes  claimed  to  have  been  cast  for  Judson  and  McCarty, 
from  any  other  sum  than  the  total  number  of  votes  cast  for  mayor, 
which  the  poll-list  showed  and  which  was  shown  by  all  the  inspect- 
YoL.  I.—  23 
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org,  as  I  understand,  and  conceded  by  all  parties  to  have  been  seven 
hundred  and  twenty-nine.  Why  then  should  the  votes  claimed  for 
those  candidates  be  deducted  from  the  lesser  number  of  votes,  when 
the  return  of  the  inspectors  shows  that  Thacher  received  even 
more  than  the  difference  between  the  votes  claimed  for  Judson  and 
McCarty  and  seven  hundred  and  twenty-nine,  the  whole  number  of 
votes  cast  for  mayor  ?  . 

As  to  the  second  exception,  it  will  be  seen  by  reference  to  the 
charge,  that  the  judge  did  not  say,  at  any  time,  as  is  claimed  in  the 
exception,  that  after  the  deduction  was  made  from  729  that  Thacher 
might  h&ve  the  balance.  It  was  an  error  therefore  to  assume  that  any 
such  language  was  employed,  and  the  fair  construction  to  be  placed 
upon  the  remarks  made  is,  that  after  deducting  from  the  whole  nuni- 
ber  of  votes  336,  the  difference  might  have  been  given,  or  for  aught 
which  appeared,  were  gi?en  to  Thacher.  And  after  deducting  those 
which  were  claimed  to  have  been  read,  261,  the  balance,  468,  might 
have  been  given  for  Thacher.  And  further,  that  it  seemed  to  him 
that  the  deduction  should  be  made  from  729,  not  from  652. 

I  think  that  there  can  be  no  doubt  that  the  judge  was  clearly 
right  in  saying  that  the  deduction  should  be  from  the  larger  instead 
of  the  smaller  number,  and  in  the  remarks  that  the  393  votes  might 
have  been  given,  or  for  any  thing  that  appears,  were  given  for 
Thacher.  As  the  deduction  stated  was  clearly  proper,  and  the  num- 
ber remaining  might  have  been,  or  were  cast  for  Thacher,  there  was 
no  error  in  this  respect.  The  position,  therefore,  that  the  judge 
assumed  that  the  difference  between  the  lesser  and  larger  sums 
w&re  given  for  Thacher,  without  regard  to  the  canvass  and  certificate 
of  the  inspectors,  is  erroneous,  itfor  was  it,  in  my  opinion,  in  any 
way  proper,  even  if  such  a  request  had  been  actually  made,  to  sub- 
mit to  the  consideration  of  the  jury  the  question  whether  the  393 
votes  were  cast  for  Thacher,  as  it  was  plain  what  the  fact  was  from 
the  evidence  introduced.  The  case  did  not  turn  upon  any  such 
disputed  question,  and  the  error  of  the  counsel  consists  in  over- 
looking how  the  proof  actually  stood.  If  the  testimony  showed,  as 
is  claimed,  that  Judson  and  McCarty  had  received  336  votes,  they 
were  only  entitled  to  have  that  number  counted  for  them.  The  return 
showed  that  Thacher  had  received  460  votes,  and  must  be  taken 
as  true,  except  so  far  as  it  is  impeached  or  proved  to  be  erroneous, 
or  unless  there  was  fraud.  Now,  allowing  the  336  votes  to  Judson 
and  McCarty,  it  left  from  the  whole  number  cast,  which  was  729,  a 
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remainder  of  393  votes,  which  certainly  was  a  portion  of  the  460,  to 
which  Thacher  was  entitled.  The  460  votes  returned  for  Thacher 
should  only  be  reduced  so  far  as  was  inconsistent  with  the  evidence 
of  witnesses,  which  had  been  introduced  and  sworn,  provided  that 
evidence  was  to  be  relied  upon  for  the  purpose  of  showing  the 
number  of  votes  received  by  Judson  and  McCarty.  In  this  respect 
the  certificate  should  be  considered  as  corrected,  and  giving  to  Jud- 
son and  McCarty  the  full  benefit  of  the  evidence,  and  assuming  that 
all  the  votes  —  those  which  were  read,  as  well  as  those  which  were 
not  read  by  the  voters,  were  to  be  counted  for  them,  there  would  be 
enough  majority  remaining  to  elect  Thacher. 

It  must  be  borne  in  mind  that  the  plaintiff  held  the  affirmative  of 
the  issue,  and  was  bound  to  make  out  a  case.  He  must  show 
affirmatively  that  the  relator  was  elected  and  what  votes  he  actually 
received  in  opposition  to  the  return  of  the  inspectors.  He  was  only 
entitled  to  the  number  of  votes  proved  and  could  not  claim  any 
beyond  this.  When  the  plaintiff  proved  that  the  relator  and 
McCarty  received  a  certain  number  of  votes,  it  was  only  one  step 
toward  showing  that  he  was  elected,  and  it  did  not  impose  upon 
Thacher  the  burden  of  showing  what  votes  he  had  received  inde- 
pendent of  the  certificate.  It  only  affected  the  return  to  the  extent 
in  which  it  proved  that  it  was  erroneous,  and  not  beyond  this. 
Thacher  had  a  right  to  rely  on  the  return,  and  allowing  to  the 
plaintiff  all  which  he  claimed,  was  entitled  to  the  remainder  of  the 
votes  cast  There  was  no  proof  that  either  the  plaintiff  or  McCarty 
had  the  remainder,  as  they  only  proved  a  lesser  number,  and  the 
return  gave  more  than  the  remainder  to  Thacher. 

In  any  point  of  view  in  which  the  exceptions  to  the  charge  which 
have  been  discussed  may  be  considered,  I  think  that  there  was  no 
error. 

The  exception  taken  to  the  charge  of  the  judge,  to  the  effect  that 
*•'  nothing  authorized  the  jury  to  reject  the  returns  other  than  the 
conviction  in  their  minds  that  it  was  the  result  of  intentional  fraud 
upon  the  part  of  the  inspectors,"  was  not,  I  think,  well  founded. 
This  precise  language  was  not  used  by  the  judge,  and  the  part 
excepted  to  must  be  considered  in  connection  with  what  was  pre- 
viously said  upon  the  snbject.  The  judge  stated  that  it  was  claimed 
that  there  was  intentional  fraud  on  the  part  of  the  inspectors,  and 
1  it  was  shown  that  such  was  the  fact,  that  the  jury  were  "  at 
liberty  to  reject  their  return  entirely  on  that  account.*' 
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He  then  proceeded  to  discuss  the  question  as  to  what  constituted 
fraud,  referred  to  the  testimony,  as  to  what  took  place  when  the 
canvass  was  had,  to  the  circumstance  of  the  rejection  of  one  ballot 
and  putting  another  in  the  box  when  two  had  been  given  to  the 
inspector,  and  the  refusal  to  admit  persons  into  the  room  where  the 
canvass  was  going  on,  and  concluded  his  remarks  on  this  subject 
as  follows: 

"  The  principal  event  in  the  history  of  the  canvass  that  attracts 
attention  upon  this  question  was  the  going  out  of  the  light,  and 
what  took  place  at  that  time.  I  do  not  think  I  should  detain  you 
here  to  discuss  that  transaction  in  detail.  I  leave  that  for  your  con- 
sideration. You  are  to  find  whether  fraud  was  committed.  I  do 
not  speak  of  the  misconduct  of  outside  parties^  but  you  are  to 
examine  and  see  whether  intentional  fraud  was  committed  by  the 
inspectors.  I  can  see  nothing  else  than  the  intentional  fraud  of  the 
inspectors  which  would  justify  you  in  entirely  setting  aside  the 
canvass. 

^^  It  must  be  a  conviction  in  your  minds  that  there  was  inten- 
tional fraud  on  the  part  of  the  inspectors,  and  such  a  fraud  as 
altered  the  result,  that  is  necessary  in  order  to  set  aside  the  entire 
return.'* 

The  exception  relates  to  the  last  portions  of  the  charge  quoted, 
if  it  is  at  all  available,  and  this  had  especial  reference,  as  will  be 
seen,  to  what  occurred  when  the  light  was  extinguished.  It  was  not 
an  independent  proposition  alone  and  of  itself,  but  a  remark  made 
at  the  close,  and  after  the  judge  had  commented  on  all  the  other 
portions  of  the  case,  and  without  any  apparent  intention  to  put  the 
decision  of  the  entire  case  upon  any  such  ground,  solely.  I  think 
that  the  language  employed  in  connection  with  the  evidence  was 
sound,  and  as  favorable  to  the  plaintiffs  as  the  facts  warranted,  for 
the  evidence  was  quite  strong  that  the  inspectors  had  acted  through- 
out in  entire  good  faith.  As  public  officers,  they  were  sworn  to  per- 
form their  duty.  They  were  present  during  the  few  seconds  which 
transpired  when  the  room  was  in  darkness,  with  their  hands  over 
the  ballots,  seeking  to  protect  the  same,  and  it  is  difficult  to  see  how 
any  change  could  have  been  made,  or  fraud  have  been  committed, 
without  their  assent  and  connivance.  The  evidence  did  not  prove 
that  any  person  outside  interfered  with  the  ballots,  or  added  or  sub- 
tracted a  single  vote  from  the  table.  If  it  was  done,  the  inspectors 
must  ImiVe  been  participators  in  the  fraud  beyond  any  question,  and 
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the  court  went  so  far,  npon  being  requested,  as  to  charge  that  the 
.  jury  had  a  right  to  find  that  fraud  was  proved  within  the  meaning 
of  the  law,  when  they  found,  from  the  evidence,  the  existence  of 
circumstances  from  which  fraud  is  a  natural  and  probable  inference. 

The  principle  laid  down  in  this  portion  of  the  charge  excepted 
to  was  intrinsicallj  right  in  the  abstract,  as  the  case  stood,  and  in 
the  absence  of  direct  proof  that  fraud  had  been  perpetrated  by  the 
introduction  or  abstraction  of  ballots,  and  in  the  face  of  the  fact, 
that  the  inspectors,  acting  under  oath,  had  determined  to  the  con- 
traiy,  no  other  safb  rule  could  have  been  adopted.  If  any  circum- 
stances did  exist  from  which  even  fraud  might  be  inferred,  the  jury 
were  allowed,  by  the  answer  to  one  of  the  requests,  to  charge  as 
already  stated,  to  take  them  into  consideration.  In  view  of  all  the 
lacta  and  circumstances  presented,  I  am  of  the  opinion  that  the 
charge  in  this  respect  was  clearly  correct,  and  the  true  rule  was 
laid  down. 

In  connection  with  the  exception  last  discussed,  my  brother 
Pjlbkeb  has  considered  the  seventh  request  made  by  the  plaintiff  ^s 
counsel  to  charge  the  jury — which  was  refused  by  the  judge,  and 
to  which  refusal  it  is  claimed  an  exception  was  taken.  It  is  as  fol- 
lows :  "  If  the  jury  believe  from  the  evidence  that  preceding  or  dur- 
ing the  canvass  of  the  mayor's  box,  ballots  for  mayor  were  either 
illegally  abstracted  from  the  box  or  table,  or  placed  in  the  box  or  on 
the  table,  and  it  is  entirely  uncertain  to  what  extent  this  was  done, 
then  the  returns  should  be  rejected,  and  each  candidate  credited 
only  with  the  votes  otherwise  proved  to  have  been  cast  for  him, 
although  none  of  the  inspectors  were  concerned  in  the  transaction.^' 

It  bears  somewhat  upon  and  it  is,  perhaps,  appropriate  to  examine 
it,  therefore,  as  identified  with  the  charge  in  regard  to  intentional 
fraud  by  the  inspectors.  It  will  be  observed  that  it  is  broad  and 
comprehensive  and  required  the  judge  to  hold,  that  if  any  number 
of  ballots,  however  small,  even  more  than  a  single  ballot,  had  been 
illegally  abstracted  or  placed  in  the  box  so  as  to  render  it  uncertain 
to  what  extent  this  was  done,  the  return  should  be  rejected  and  the 
parties  be  left  to  prove  what  votes  they  had  received.  No  matter 
whether  it  changed  the  result  or  not;  no  matter  whether  it  was  sure 
beyond  contingency  who  was  the  successful  candidate,  according  to 
this  rule,  the  slightest  variation  or  inaccuracy,  which  cast  a  doubt 
upon  the  subject,  would  authorize  a  rejection  of  the  return.  Noth- 
ing would  be  left  to  the  honest  judgment  of  the  inspectors  if  this 
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were  the  mle^  and  in  the  confusion  incident  to  such  occasions,  it 
would  furnish  opportunities  for  contests  when  there  were  no  real 
grounds,  thus  transferring  the  canvass  to  the  forum  of  the  courts^ 
instead  of  the  place  which  the  law  designates.  The  court  had 
already  stated  that  fraud  of  the  inspectors  would  justify  the  jury 
in  disregarding  the  return,  and  I  think  this  portion  of  the  charge 
comprehended  and  covered  any  slight  irregularity  or  error  of  the 
character  indicated.  If  the  evidence  showed  fraud  of  the  inspectors 
either  in  the  canvass  or  by  ignoring  plain  rules  of  law  and  integrity, 
which  should  govern  their  action,  then  of  course  it  should  be 
vacated.  And  this  very  rule  was  embraced  in  the  charge.  But  if  the 
doctrine  can  be  maintained,  that  the  misconduct  of  outside  parties, 
who,  in  the  interest  of  one  or  more  of  the  candidates,  are  induced  to 
commit  a  fraud,  without  the  knowledge  or  acquiescence  of  the 
inspectors,  which  in  no  way  alters  the  result,  can  vitiate  and  destroy 
a  return  of  a  canvass,  it  would  inevitably  lead  to  the  grossest  of 
abuses.  While  mistakes  should  be  corrected  and  the  return  varied 
as  the  judge  did  charge ;  when  there  is  no  evidence  of  fraud  by  the 
inspectors  nor  any  testimony  showing  that  ballots  had  been  changed 
or  interpolated,  no  good  legal  reason  exists  for  setting  aside  the 
return.  It  is  an  entire  mistake  to  assume  that  this  request  to  charge 
embraced  a  case  where  the  proof  showed  that  ballots  had  been  taken 
away  and  others  put  in  their  places,  so  that  the  result  of  the  voting 
was  rendered  uncertain.  No  such  proposition  was  embraced  in  the 
request  made,  and  no  such  state  of  facts  was  presented.  If  such 
had  been  the  intention  of  the  counsel,  he  should  have  so  expressed 
himself.  As  he  did  not,  we  cannot  enlarge  the  character  or  effect 
of  the  language  employed  in  the  request,  nor  are  we  at  liberty  now 
to  determine  any  proposition  in  that  form. 

It  should  be  a  strong  and  clear  case  of  fraud  which  otherwise 
could  not  be  corrected  which  would  authorize  the  rejection  of  a  re- 
turn entirely.  The  inspectors  are  not  vested  with  any  such  power; 
but  when  a  fraud  has  l^een  perpetrated,  the  ballots,  or  a  portion  of 
them  destroyed,  or  others  introduced  surreptitiously  into  the  box, 
so  as  to  render  it  impossible  to  ascertain  the  number  of  genuine  bal- 
lots, it  is  their  duty  to  certify  and  declare  the  fact  {People  v.  Cook, 
8  N.  Y.  93).  If  they  omit  to  do  this,  and  to  certify  as  to  the  real 
state  of  the  canvass,  they  would  perpetrate  a  fraud,  and  the  charge 
expressly  provided   against  any  such  act.     It  is  manifest,  I  think, 


JUNE  TEEM,  1873.  183 

Gory  ▼.  LeoniLrd. 

that  the  request  to  charge  was  clearly  erroneous,  and  properly 
refdsed. 

The  foregoing  remarks  coyer  the  grounds  taken  in  the  opinion 
ot  the  learned  judge  in  favor  of  a  new  trifl,l.  The  other  requests  to 
charge,  I  think,  are  mainly  covered  by  the  charge  as  made,  and  none 
of  them,  in  my  opinion,  are  well  founded.  Although  I  have  exam- 
ined the  various  requests  made  and  the  refusal  to  charge  as  if  duly 
excepted  to,  it  is  exceedingly  doubtful  whether  valid  exceptions  were 
taken  to  any  of  them  within  the  rule  laid  down  in  Walsh  v.  Kelly^ 
40  N.  Y.  556 ;  Requa  v.  The  City  of  Eochester,  46  id.  129, 137,  a&  it 
appears  that  the  attention  of  the  court  was  not  called  to  each  one  of 
them  separately  after  they  had  been  handed  to  the  court. 

A  number  of  other  questions  are  raised  by  the  learned  counsel  for 

the  plaintiff,  as  to  the  rulings  of  the  judge  upon  the  trial,  but  I  am 

unable  to  discover  any  error  in  any  of  the  decisions  made  in  regard 

to  them.    While  it  would  be  more  satisfactory  to  discuss  them  at 

length,  the  limited  time  intervening  before  the  commencement  of 

another  term  prevents  the  performance  of  such  a  task.    Suffice  it, 

therefore,  to  say,  after  a  careful  investigation  and  full  consideration 

of  the  various  points  raised,  I  am  satisfied  that  the  case  was  well 

tried  at  the  circuit,  that  no  errors  were  committed  by  the  judge,  and 

that  a  new  trial  must  be  denied,  and  the  judgment  and  order  affirmed 

with  costs. 

Judgment  reversed  and  new  trial  ordered. 


Goby  v.  Leokabd  et  al,  appellants. 

Suretif — release  lyactof  principal — righU  of  eredUore. 

One  Clinton  being  indebted  upon  notes  to  the  N.  bank,  in  the  snm  of  $84,500 
for  which  the  bank  held  mortgagee  to  the  amount  of  $85,000,  applied  to 
W.  L.  and  R.  L.  to  indorse  for  him,  notes  in  renewal  of  the  old  ones.  This  they 
at  first  refused  to  do,  but  consented  upon  the  agreement  of  the  bank  that  the 
mortgages  should  be  held  for  their  security,  and  indorsed  to  the  amount  of 
$25,000.  Their  indorsements  were  continued,  the  notes  being  renewed  from 
time  to  time.  Clinton's  Indebtedness  to  the  N.  bank  having  after- 
ward become  increased  to  the  sum  of  $40/^31.87,  the  bank,  without  the 
knowledge  or  consent  of  W.  L.  &  R.  L.,  canceled  the  mortgages,  and  took 
new  ones  for  the  same  amount  as  security  for  all  of  Clinton's  then  indebted- 
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ness.  Plainti£f  had  meanwhile  become  indorser  for  Clinton,  upon  $SJ500,  of 
increased  indebtedness.  Clinton' failed.  W.  L.  then  paid  all  Clinton's 
indebtedness  to  the  N.  bank  —  took  an  assignment  of  the  mortgages  and  a 
transfer  of  all  the  notes,  sued  plaintiff  npon  his  indorsement,  and  recovered 
a  judgment.  Plaintiff  then  brought  this  action  under  the  agreement  made  bj 
the  N.  bank  with  Clinton,  when  the  new  mortgages  were  given,  to  recover 
his  proportional  share  of  the  sums  secured  by  the  mortgages. 
EM,  Parker,  J.,  diuenting,  that  although  W.  L.  &  R.  L.  had  been  discharged 
from  their  liability  by  the  act  of  the  bank,  in  taking  the  new  mortgages, 
and  whatever  their  rights  as  against  the  bank  might  yet  be,  still  as  regarded 
the  other  creditors,  W.  L.  stood  precisely  in  the  bank's  position,  and  plain- 
tiff could  recover. 

Appeal  by  defendants,  from  a  judgment  in  favor  of  plaintiff, 
entered  npon  the  decision  of  a  judge  without  a  jury.  The  facts  are 
stated  in  the  opinion. 

E.  Countrymany  for  appellant 

/R  A.  Bowefiy  for  respondent 

P.  PoTTEB,  J.  This  is  an  equity  action,  tried  by  a  judge  without  a 
jury  at  the  Otsego  special  term,  the  case  is  Yoluminous  and  the 
findings  of  the  judge  both  of  fact  and  conclusions  of  law,  and 
drawn  out  at  great  length.  The  questions  that  arise  are  mostly 
upon  the  conclusions  of  law  of  the  judge.  The  material  points 
are  as  follows :  The  defendants  Leonards,  as  indorsers  of  bank  paper 
for  one  William  M.  Clinton,  as  maker  and  principal,  st  the  Second 
National  Bank  of  Oooperstown,  made  their  indorsements  upon  the 
assurance  of  the  officers  of  the  said  bank,  that  certain  mortgages 
to  the  amount  of  135,000,  made  by  Clinton,  and  then  in  the  posses- 
sion of  said  bank,  were  left  as  collateral  security  for  Clinton's  said 
paper.  Previous  to  August,  1865,  Clinton  was  indebted  as  principal  to 
the  Bank  of  Cooperstown,  about  $80,000 ;  and  in  that  month  the 
Second  National  Bank  of  Cooperstown  was  organized,  and  the 
officers,  including  the  directors  of  the  Bank  of  Cooperstown,  became 
the  officers  of  the  said  Second  National  Bank,  and  the  business 
of  the  latter  bank  was  conducted  in  the  same  building  as  that  of 
the  former,  and  the  business  of  the  former  ceased  with  the  com- 
mencement of  business  of  the  latter.  The  debt  of  Clinton  to  the 
former  bank  then  of  181,500,  was  arranged  by  taking  bonds  and  mort- 
gages formerly  given  as  collateral  to  the  amount  of  146,500^  in  absolute 
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payment  of  that  snm  and  two  other  collateral  mortgages  of  $30,000 
and  $5,000,  were  passed  over  to,  and  held  by,  the  Second  National 
Bank  of  Gooperstown,  from  which  last-named  bank  upon  notes,  the 
balance  of  Clinton's  debt  to  the  Gooperstown  Bank  was  obtained  and 
paid.  Ko  written  transfer  of  these  two  collateral  mortgages  was  made 
from  the  Gooperstown  to  the  Second  National  Bank,  nor  any  other 
agreement  than  snch  as  may  be  implied  from  the  transaction  itself, 
the  relation  of  the  banks  to  each  other,  and,  the  change  of  the 
balance  of  Glinton's  debt  from  one  to  the  other.  Twenty-four 
thonsand  eight  hnndred  dollars  of  this  balance  due  the  Goopers- 
town Bank  by  Glinton,  was  paid  by  Glinton's  check  on  the  Second 
National  Bank,  indorsed  by  the  cashier  of  the  latter,  and  paid 
from  the  proceeds  of  notes  of  Glinton's  discounted  by  the  latter 
bank  who  held  the  collateral  mortgages  to  the  amount  of  $35,000. 
Before  these  notes  to  the  Second  National  Bank  became  due,  Glinton 
aBked  the  defendants  Leonards,  to  indorse  notes  in  order  to  renew 
them,  which  they  declined  doing  until  informed  by  the  cashier  of 
the  Second  National  Bank  that  the  bank  held  the  $30,000  mortgages 
as  security,  and  that  if  they  indorsed  Glinton's  notes  they  should 
be  protected  by  it. 

Belying  upon  that  assurance,  they  indorsed  to  the  amount  of 
125,000.  These  notes  were  renewed  from  time  to  time  down  to 
January,  1870,  when  Glinton  failed.  Their  liaj)ility  was  reduced, 
however,  by  an  indorsement  upon  one  of  the  notes  by  one  of  the 
defendants,  Johnson,  who  took  the  place  of  the  Leonards,  so  that 
Leonards'  liability  was  $20,500. 

After  the  Leonards  had  been  so  induced  to  indorse  (which  was 
first  in  January,  1866),  the  plaintiflf  Gory,  sometime  in  the  spring  of 
that  year,  obtained  from  Glinton  a  note  for  $3,500  for  an  indebted- 
ness due  him,  Gory,  and  obtained  its  discount  at  the  Second  National 
Bank,  which  note  was  also  continued  by  renewals  down  to  the 
time  of  Glinton's  failure  in  1870.  In  October,  1867,  Glinton's 
whole  indebtedness  or  liability  to  this  bank  was  $40,531.87,  includ- 
ing the  note  indorsed  by  Gory  and  those  indorsed  by  Leonards,  John- 
son and  others.  About  this  date,  Glinton  executed  directly  to  the 
Baid  Second  National  Bank  two  bonds  and  mortgages,  one  for  $30,- 
000,  the  other  for  $5,000,  covering  the  same  premises  as  the  two 
former  mortgages  for  the  same  amounts  before  held  by  them,  given 
to  the  bank  of  Gooperstown,  and  upon  the  execution  of  these  new 
mortgages  the  old  mortgages  were  delivered  up  by  the  Second  Na- 
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tional  Bank  of  Ooopersix)wn  to  Clinton ;  and  the  new  mortgages 
giren  by  Clinton  were,  by  a  new  agreement  between  Clinton  and 
the  Second  National  Bank,  received  by  the  latter  as  collateral 
security  for  all  Clinton's  liabilities  to  said  bank,  which,  at  the  time, 
amounted  to  the  said  sum  of  $40,531.87,  including  the  plaintiff's 
note  of  $3,500.    Of  this  agreement,  the  Leonards  were  not  informed. 

After  the  failure  of  Clinton,  in  June,  1870,  the  bank  gave  noticjs 
to  the  Leonards  to  pay  up  the  paper  upon  which  they  were  in- 
dorsers  for  Clinton.  Negotiations  then  commenced  between 
the  bank  and  W.  F.  Leonard,  one  of  the  indorsers,  which  ended  in 
a  transfer  by  the  bank  to  said  W.  F.  Leonard  of  the  said  two  mort- 
gages, and  also  all  the  notes  and  liabilities  of  Clinton  to  said  bank, 
amounting  to  the  said  $40,500,  for  which  the  bank  claimed  to  hold 
the  mortgages  as  collateral  security. 

W.  F.  Leonard,  after  receiving  this  assignment,  commenced  an 
action  against  the  plaintiff  Cory  to  recover  the  amount  of  his  note 
so  assigned,  to  him,  and  recovered  a  judgment  thereon  for  the 
amount  thereof,  and  collected  said  judgment  of  Cory. 

The  action  now  at  bar  is  jan  equitable  action  brought  by  Cory,  to 
be  subrogated  to  the  rights  and  interests  to  which  he  was  entitled 
as  a  creditor  of  Clinton  in  the  collateral  security  of  said  two  mort- 
gages so  held  by  the  bank,  under  the  agreement  of  the  bank  with 
Clinton,  and  so  assigned  to  W.  F.  Leonard,  and  though  all  the  other 
creditors  of  Clinton  at  the  bank,  and  also  the  bank  itself,  are  made 
parties  in  this  action,  the  principal  issue  here  is  between  the  plaintiff 
and  W.  F.  Leonard,  as  assignee  of  the  mortgages. 

Ko  personal  claim  is  made  by  Cory  in  the  action  against  any  of 
the  defendants,  except  the  defendants  W.  F.  &  Bussel  Leonard 
and  Henry  F.  Spalding,  the  owner  of  the  equity  of  redemption  in 
the  $30,000  mortgage  premises. 

The  judge  found,  as  a  fact,  that  the  bank  gave  up  the  old  mort- 
gage to  Clinton  and  took  the  new  mortgages  under  an  agreement 
with  Clinton  that  they  should  be  held  as  collateral  security  for  the 
whole  of  Clinton's  then  existing  indebtedness,  $40,531.87,  without 
preference  of  one  debt  over  another. 

If  this  finding  is  true,  which  is  not  here  to  be  adjudged,  it  was  a 
gross  fraud  committed  by  the  bank  and  Clinton  against  the  rights 
of  defendant  Leonard,  whose  indorsement  was  obtained  to  the 
amount  of  $25,000,  upon  the  assurance  of  the  bank  that  the  old 
$30,000  mortgage  should « be  held  for  their  protection.    Whether 
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there  is  eyidence  to  sustain  this  finding  will  be  examined  hereafter. 
The  security  of  the  Leonards  was  upon  the  mortgage  delivered  up 
by  the  bank  to  Clinton,  and  as  to  this,  the  judge  correctly  finds 
that  the  bank  gave  them  up  to  Clinton  without  the  consent  of  the 
Leonards. 

He  also  finds  that  the  Leonards  were  not  informed  and  had  no 
knowledge  of  the  change  of  securities  made  by  the  Second  National 
Bank  and  Clinton,  when  they  afterward  continued  their  indorse- 
ments upon  promissory  notes  of  Clinton  to  the  bank.  But  he  had 
preriously  found  that  the  Leonards,  having  renewed  their  notes  sub- 
sequent to  the  giving  the  new  mortgages,  waived  the  release  given 
by  the  bank  to  Clinton  on  the  former  mortgages,  and  as  to  security, 
and  that  they  again  became  liable,  but  without  preference  over 
indorsers  on  the  other  paper  then  in  the  bank.  And  yet  by  another 
finding,  as  a  conclusion  of  law,  the  judges  hold,  ^^  That  the  bank 
thereby  released  Leonards  from  all  liabilities  as  indorsers  on  the 
notes  then  in  the  bank,*^  and  still  by  another  conclusion  of  law  he 
holds  "  that  the  Second  National  Bank  of  Cooperstown  acquired  no 
right  to  the  two  bonds  and  mortgages  held  by  the  Bank  of  Coopers- 
town,  November  1st,  1865  (the  old  mortgages  in  question  of  $30,000 
and  $5,000).  If  the  Second  National  Bank  of  Cooperstown  was  a 
party  to  the  issue  tried,  or  if  these  findings  were  material  to  a  decis- 
ion, the  judgment  could  not  stand  upon  these  conclusions  and  find- 
ings ;  as  legal  propositions  they  are  clearly  erroneous. 

The  debt  of  Clinton  to  the  Cooperstown  bank,  of  $81,000,  was 
paid  them  to  the  amount  of  $46,500,  by  the  absolute  assignment  of 
collateral  mortgages  to  that  extent.  The  remainder  of  his  debt  was 
paid  only  in  the  way  of  carrying  it  into  the  Second  National  Bank, 
and  on  discounted  notes  there,  which  in  fact  were  only  renewals, 
with  $35,000  of  the  collateral  mortgages  as  collateral  security  for 
the  same  debt  left  there  by  Clinton  the  mortgagor. 

The  discontinuance  of  business  by  the  former  bank,  and  the  con- 
tinuance of  the  same  business  by  the  latter,  by  the  same  officers  in 
the  same  banking-house ;  the  closing  up  of  debts  in  the  former  by 
opening  them  by  the  latter  upon  notes  and  the  same  collateral 
securities  handed  over  and  kept  by  the  latter,  as  such  assumed  to  be 
80  held  by  the  bank,  and  indorsements  secured  by  reason  of  them, 
is  too  conclusive,  in  the  absence  of  all  contradiction  of  the  proposi- 
tion that  the  latter  bank  did  acquire  an  interest  in  such  collateral 
bonds.    The  finding  to  the  contrary,  for  the  reason  given,  was  error. 
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whether  it  l)e  regarded  as  fact  or  law.  No  written  assignment  was 
necessary  from  the  old  bank  to  the  new,  under  such  circumstances, 
to  make  an  equitable  transfer  of  such  securities ;  it,  of  itself,  consti- 
tuted an  equitable  transfer.  Hooker  y.  Eagle  Bank,  30  N.'T.  87, 
and  cases  cited;  FrescoU  y.  Hully  17  Johns.  284;  Sexton  t.  Fleet, 
2  Hilt.  485. 

The  surrendering  of  the  first  bonds  and  mortgages  by  the  Second 
National  Bank,  to  Clinton,  and  taking  new  mortgages  of  the  same 
amount  upon  the  same  property  as  collateral  to  other  different  and 
more  extended  liabilities,  was,  in  effect,  a  release  by  the  bank  of  the 
liabilities  of  the  Leonards,  as  indorsers,  upon  Clinton's  notes ;  and 
the  subsequent  indorsements  by  the  Leonards  of  renewal  notes,  in 
ignorance  of  such  arrangement,  was  no  waiver  of  this  objection  by 
them,  or  the  creation  of  a  new  liability  to  the  bank  by  the  Leonards, 
by  such  subsequent  indorsements.  This  is  (mly  stated  here  to 
express  my  dissent  to  the  above  conclusion.  In  this  condition  of 
things  the  bank  could  not  have  enforced  the  collection  of  the  notes 
against  the  Leonards.  But  in  this  action,  as  between  the  plaintiff, 
and  the  Leonards,  that  question  cannot  be  raised.  The  question  here, 
now,  is  not  one  between  the  Leonards  and  the  bank,  but  between 
Cory  and  the  Leonards,  and  in  the  view  I  have  taken  of  the  issue 
to  be  determined,  the  final  conclusion  of  the  learned  judge  may  be 
sustained  upon  other  grounds,  notwithstanding  the  errors  above 
referred  to,  if  the  evidence  will  sustain  certain  other  findings  in  the 
case,  of  which  hereafter. 

After  the  failure  of  Clinton  and  notice  to  the  Leonards  by  the 
bank  to  pay  their  liabilities  as  indorser,  Willard  F.  Leonard,  one  of 
the  defendants,  entered  into  a  contract  with  the  Second  National 
Bank  of  Oooperstown,  by  which  the  said  Willard  P.  Leonard  took 
from  the  bank  an  assignment  of  the  two  bonds  and  mortgages,  and 
all  the  notes  and  drafts  held  by  the  said  bank  against  Clinton,  for 
which  obligations  the  bank  claimed  that  the  two  last  mortgages 
given  by  Clinton  directly  to  them  were  held  as  collateral  security ; 
which  demands  of  the  bank  included  the  note  indorsed  by  the  plain- 
tiff Cory;  all  the  notes  indorsed  by  the  Leonards  and  others, 
amounting  in  all  to  $40,500,  and  the  said  Willard  F.  Leonard  paid 
therefor  the  full  face  of  the  said  notes,  obligations,  etc. 

This  transfer,  it  is  clearly  seen,  made  a  change  of  relations  between 
the  parties  to  this  action.  Willard  F.  Leonard  now  occupied  the 
same  relation  toward  the  other  creditors  of  Clinton,  that  the  bank 
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held  prior  to  this  transfer;  he  holds  the  securities  for  the  benefit  of 
the  same  persons  that  the  bank  held  them  before  the  transfer.  He 
has  the  same  bat  no  better  or  higher  title  to  these  mortgages  than 
his  grantor  had.  Of  whatever  fraud  or  fraudulent  concealment,  or 
breach  of  trust,  the  bank  was  guilty  toward  the  Leonards,  the  latter 
by  taking  the  transfer  of  these  two  last  mortgages  are  bound  to  give 
to  the  creditors  of  Clinton,  for  whose  security  the  bank  held  the 
mortgages,  the  same  protection  and  interest  therein  as  the  bank 
would  have  been  bound  to  give  them  had  no  transfer  been  made. 

This  simplifies  the  question  to  one  of  fact,  viz. :  Did  the  Second 
National  Bank  of  Oooperstown  hold  these  mortgages  for  the 
security  of  Cory,  the  plaintiff? 

It  may  fairly,  be  inferred  that  when  W.  E.  Leonard  took  the 
assignment  of  different  mortgages  in  which  the  names  of  the  mort- 
gagees and  their  date  differed  from  those  upon  which  he  made  his 
first  indorsement,  that  he  knew  they  were  not  the  same,  but  upon 
this  no  point  is  made,  and  it  may  be  that  the  date  was  oyerlooked. 
The  judge  found,  as  s^fact,  that  Clinton  delivered  the  last  two  bonds 
and  mortgages  to  hold  as  collateral  security  for  the  payment  of  the 
entire  sum  of  the  said  140,531.87 ;  Clinton's  papers  held  by  the 
bank,  and  notes,  etc.,  given  in  renewal  thereof;  and  that  no  particu- 
lar debt  or  indorser  had  preference  over  another ;  and  also  ^  that 
said  bank  also  continued  to  hold  the  said  two  bonds  and  mortgages 
as  collaterals,  and  in  the  manner  aforesaid,  at  the  time  of  Clinton's 
insolvency;  and  so  held  the  same  together  with  said  notes  and 
drafts  down  to  the  time  they  so  transferred  them  to  the  said  W.  E* 
Leonard,  18th  June,  1870.'' 

And  the  said  judge  also  further  found:  ^'That  at  the  time  the 
said  Leonard  took  the  assignment  of  said  mortgages,  it  was  with 
notice  and  full  knowledge  that  the  same  were  held  by  said  bank  as 
collateral  security  for  the  entire  amount  of  said  $40,500,  the  notes 
and  drafts  aforesaid,  and  not  for  the  benefit  of  any  indorser  in 
preference  to  another."  If  this  last  finding  of  facts  is  sustained 
by  the  evidence,  the  judgment  is  right  as  between  these  parties ;  but 
this  fact  is  excepted  to  by  the  defendants,  and  the  defendants  insist 
that  there  is  no  evidence  to  sustain  this  finding. 

I  have  read  the  testimony  with  care,  and  am  unable  to  find  any 
direct  evidence  upon  that  point.  I  think  this  finding  of  fact  is 
error.  If  there  is  any  evidence,  it  is  inferential  from  other  facts. 
But,  perhaps,  upon  the  legal  theory  of  the  case  adopted  by  the 
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judge,  it  may  not  be  decisive  of  the  results.  The  theory  npon  which 
the  plaintiff  may  recover  in  this  case  is  this :  First.  Though  the 
Second  National  Bank  of  Gooperstown  obtained  the  indorsements 
of  the  Leonards  upon  Clinton's  notes^  upon  the  assurance  that  they 
should  be  protected  by  a  $30,000  bond  and  mortgage  of  Clinton's  as 
collateral  security  for  their  indorsement,  and  though  they  afterward 
surrendered  up  to  Clinton  that  mortgage  and  took  new  mortgages 
from  him  upon  a  new  agreement  that  they  should  stand  as  collateral 
security  for  all  the  notes,  etc.,  of  Clinton's  then  in  the  bank,  includ- 
ing the  plaintiff's,  which  was  not  in  existence  when  the  indorse- 
ments were  obtained  from  the  Leonards,  and  though  the  bank  thereby 
committed  a  gross  fraud  upon  the  Leonards — a  fraud  that  absolved 
the  Leonards  from  liability  upon  their  indorsements,  yet  the  taking 
these  last  mortgages  from  Clinton  by  the  bank,  upon  an  agreement 
with  him  that  such  mortgages  should  stand  as  collateral  for  all 
parties  liable  on  Clinton's  paper  then  in  the  bank  —  in  effect,  in  equity, 
made  the  bank  trustees  of  the  fund  for  the  benefit  of  all  the  sure- 
ties upon  Clinton's  paper  then  in  the  bank.  This  agreement  of  the 
bank  to  that  end  inured  to  the  benefit  of  such  sureties ;  and  though 
by  such  an  act  the  bank,  in  law,  released  the  Leonards  from  liability, 
while  it  kept  them  in  ignorance  of  the  fact,  this  did  not  affect  the 
other  creditors,  upon  whom  no  fraud  had  been  committed.  But 
while  the  Leonards  were  thus  in  fact  released,  W.  F.  Leonard,  one 
of  them,  entered  into  a  new  legal  or  equitable  arrangement  with  the 
bank,  by  which  he  assumed  and  became  subject  to  new  liabilities  to 
the  creditors  of  Clinton.  What  the  effect  of  this  new  contract  mav 
be,  now  or  hereafter,  as  between  him  and  the  bank,  is  not  before  us, 
the  bank  not  being  a  party  to  the  issue  in  the  case  at  bar.  What 
therefore  appears  in  this  case  to  be  fraudulent  conduct  on  the  part 
of  the  bank,  may  not  be  such  in  an  issue  to  be  tried  between  the 
Leonards  and  the  bank.  For  the  purposes  of  this  case,  W.  F. 
Leonard,  by  taking  the  assignment  of  the  collateral  securities  of 
Clinton  from  the  bank,  became  bound  to  extend  to  the  creditors  of 
Clinton  all  the  rights  which  those  creditors  acquired  by  virtue 
of  the  contract  made  between  Clinton  and  the  bank,  at  the  time 
those  securities  were  pledged  by  Clinton  and  received  by  the 
bank  upon  that  understanding,  how  fraudulent  soever  that 
agreement  may  have  been  to  the  rights  of  the  Leonards.  There 
are  sufficient  uncontroverted  facts  in  the  case  to  sustain  the  decree 
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upon  this  theory.    I  think  upon  this  ground  the  judgment  must 
be  affirmed. 

MiLLEBy  P.  J.,  concurred  in  the  result 

Pi^KEB,  J.,  dissented. 

Judgment  affirmed,  toith  costs. ' 


OooDBiCH  y.  SuLLiYAS^,  appellant 
Judgment — time  ajid  form  of  entry  in  docket  of  justice  of  the  peace. 

In  a  trial  before  a  juBtice  of  the  peace  the  jury  returned  with  their  verdict 
"aboat  midnight."  The  justice  entered  the  verdict  in  his  minutes,  but  did 
not  enter  it  in  his  docket  "  until  daylight "  the  next  morning.  HM,  that 
the  judgment  was  valid,  being  entered  within  twenty-four  hours. 

The  judgment  was  entered  thus:  ''5th  damages  $30.00,  %iMr  The  return 
stated  that  the  $4.60  was  entered  for  costs.  Held  (overruling  Stephens  v  • 
Santee,  51  Barb.  5S2),  that  the  entry  was  in  form  sufficient  to  constitute  a 
judgment. 

Appeal  from  the  judgment  of  a  county  court  affirming  the  judg* 
ment  of  a  justice  of  the  peace.    The  facts  appear  in  the  opinion. 

John  J.  Van  AlUn,  for  appellant. 

B,  W.  <6  C.  M,  Woodward,  for  respondent. 

Pjlbkeb^  J.  Appeal  from  a  judgment  of  the  Schuyler  county 
ooort,  affirming  a  judgment  of  a  justice  of  the  peace.  The  action 
vas  upon  a  demand  for  money  had  and  received^  of  one  Daniel 
Marphy,  assigned  by  him  to  the  plaintiff.  Defense  —  a  denial  of 
the  complaint. 

The  cause  was  tried  by  a  justice  of  the  peace  and  a  jury,  and  re- 
suited  in  a  verdict  for  $30  for  the  plaintiff.  Defendant  appealed  to 
the  county  court,  which  affirmed  the  judgment,  from  which  judg- 
ment of  affirmance,  the  defendant  appeals  to  this  court. 

The  return  states  that  the  jurors  retired  under  the  charge  of  the 
constable,  and  returned  about  midnight  with  a  verdict  for  the  plain- 
tiff for  $30,  which  the  justice  recorded  in  his  minutes.    The  jury 
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were  then  discharged.  On  account  of  his  weak  eyes  and  worn  out 
condition,  the  justice  returns  that  he  deferred  the  entry  of  judgment 
in  his  docket  until  daylight,  and  that  the  first  thing  in  the  morning, 
he  copied  his  minutes  and  entered  the  judgment  in  his  docket,  as 
follows : 


''  5th  damages,  130  00 

4  60 


And  that  the  $4.60  was  entered  for  costs.  Appellant's  counsel 
insists  that  the  failure  to  enter  the  judgment  in  his  docket,  im- 
mediately on  the  coming  in  of  the  yerdiet,  was  error.  If  it  should 
plainly  appear  that  the  judgment  was  not  entered  within  the  space 
of  a  fuU  day  after  the  receiving  of  the  verdict,  it  would,  doubtless, 
be  error.  3bonson,  J.,  in  Sibley  v.  Howardy  3  Den.  72,  says,  in 
regard  to  a  case  tried  by  a  jury :  "  I  do  not  see  how  it  could  be  done 
[a  judgment  rendered]  after  a  single  day  has  gone  by."  We  may 
well  infer  in  this  case  that  the  verdict  was  not  rendered  till  after 
midnight,  if  it  was  necessary  to  sustain  the  judgment,  but  whether 
it  was  or  not,  the  judgment  followed  the  verdict  before  "a  single 
day  had  gone  by,"  forthwith,  as  required  by  the  statute,  that  is 
within  24  hours  (2  Edw.  328)  and  see  2  E.  S.  575,  §  85,  Ist  ed.  We 
must  hold  the  judgment  duly  rendered.  As  to  the  sufficiency  of 
the  form  of  the  judgment,  if  we  were  to  follow  the  case  of  Stephens  v. 
Santee,  51  Barb.  532,  we  should  find  ourselves  obliged  to  say  that 
it  is  not  sufficient  to  constitute  a  judgment;  but  that  case  is  criti- 
cised by  the  court  of  appeals  in  Fish  v.  Emersony  44  N.  Y.  380. 
Leonard,  C,  says :  "  It  was  a  sharp  and  illiberal  decision,"  and  it 
seems  to  me  it  should  not  be  followed  in  this  case. 

As  to  the  objection  that  it  does  not  appear  that  the  constable  who 
attended  the  jury  was  sworn,  it  is  sufficient  that  for  aught  that  ap- 
pears he  was  sworn,  and  if  he  was  not,  defendant  must  be  deemed 
to  have  waived  the  swearing.  Tower  v.  Hewett,  11  Johns.  134,  and 
Howard  v.  Sexton,  1  Den.  440. 

In  regard  to  the  transfer  by  Murphy  of  his  demand  to  plaintiff — 
the  proof  was  sufficient  Murphy  swears,  "  I  sold  my  claim  to 
plaintiff  by  an  assignment  in  writing.  The  writing  is  present" 
The  return  goes  on,  "  objected  to  but  the  evidence  was  admitted." 
On  his  cross-examination  he  said :  '^  Plaintiff  holds  a  note  against 
me,  and  I  gave  him  this  to  secure  him."    The  objection  is  too  gen- 


JUNE  TEEM,  1873.  193 


The  People  ex  lel.  Clark  t.  The  Com'r  of  Highways  of  Town  of  Beading. 

'J  '  ' 

end  to  ayail  the  defendant  The  contents  of  a  written  instrument 
may  be  proved  by  parol,  if  no  objection  is  made  to  its  being  so 
proved.  The  objection  in  this  case  was  not  specifically  to  such 
mode  of  proof.  If  it  had  been,  the  writing  was  present,  and  the 
leqnired  proof  could  have  been  made. 

There  are  no  other  grounds  of  reversal  urged  by  the  appellant's 
counsel. 

The  judgment  of  the  county  court  was  right  and  should  be 
afSrmed,  with  costs. 

Judgment  affirmed. 

P.  PoTTEB,  J.,  concurred. 


The  Pboplb  ez  rel  Glabk,  appellant,  v.  Thb  Oomkissiokbb  ov 
Highways  of  the  Towk  of  BsADiiire. 

Mandamui — dUeontinuancs  of  highway. 

7h»  relator  procured  an  alternative  mandcMitu  directing  the  defendant  to 
open  and  improve  a  certain  highway,  etc.  The  owners  of  the  land  through 
which  the  road  ran  had  not  released  their  right  to  damages,  uid  damages 
had  not  been  assessed.  After  the  service  of  the  mandamui,  the  highway 
was  discontinned  in  the  manner  prescribed  bj  law,  which  fact  was  set  np  in 
defendant's  retnm. 

Bdd,  that  the  fact  that  the  damages  had  not  been  released  or  assessed  was  a 
complete  answer  to  the  writ  So,  also,  was  the  discontinuance.  The  highway 
was  snbject  to  discontinoance  though  neyer  opened,  and  the  disoontinuanoa 
was  effectual,  though  occurring  after  the  service  of  the  alternative  writ. 

Appeal  from  a  judgment  in  CAvor  of  defendant,  on  a  trial  by  the 
eoort  Without  a  jury. 

W.  L,  Ifarton,  for  appellants. 

George  C.  Shearer,  for  respondent. 

Pabksb,  J.    This  cause  came  to  trial  before  a  justice  of  this 

court  at  a  circuit,  a  jury  being  widved,  upon  issues  formed  by  the 

relator's  plea  to  defendant's  return  to  a  writ  of  alternative  mandamtu 

oommanding  defendant  that  he  immediately  after  the  receipt  of  the 

Vol.  I.  —25 
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writ  open  and  improve  a  highway  thereia  described^  in  tho  manner 
required  by  law,  or  show  cause  to  the  contrary  thereof. 

Upon  the  trial  it  appeared  that  the  road  ran  through  land  of  five 
different  owners,  who  had  not  released  their  rights  to  damages,  and 
whose  damages  had  not  been  assessed.  Also,  that  after  the  sernce 
on  defendant  of  the  writ,  and  before  his  answer,  proceedings  had 
been  instituted  and  regularly  prosecuted  to  completion,  to  discon- 
tinue the  road,  which  fact  was  set  up  in  the  defendant's  return  to 
the  writ. 

The  justice  decided  in  favor  of  the  defendant,  and  denied  the 
application  for  a  peremptory  writ  of  mandamtM,  and  ordered  judg- 
ment to  that  effect,  and  that  the  alternative  writ  be  discharged, 
without  costs  to  either  party. 

I  think  the  fact  that  the  damages  had  neither  been  released  nor 
assessed  a  complete  answer  to  the  writ.  The  alternative  writ  com- 
manded the  defendant*to  open  and  improve  the  highway. 

The  rule  is,  that  the  writ  should  set  forth,  with  certainty,  the 
duty  to  be  performed  2  Crary's  Spec.  Pr.  67,  and  the  peremptory 
writ  must,  when  awarded,  follow  the  alternative  writ.  People  v. 
Supervisors  of  Dutchess,  1  Hill,  55.  It  cannot  be  said  that  the 
procuring  of  the  damages  to  be  assessed  is  included  in  the  dis- 
tinctive command  of  the  writ.  That  is  a  distinct  proceeding  in 
the  process  of  obtaining  the  highway,  preliminary  to  its  being  opened 
and  improved,  and  not  a  part  of  the  opening  and  improving  of 
it. 

I  think,  also,  the  coart  was  right  in  holding  that  the  discontinu- 
ance of  the  highway  was  a  good  answer  to  the  writ,  although  it 
was  obtained  subsequently'to  the  service  of  the  writ. 

The  highway  was  one  subject  to  discontinuance,  although  never 
opened.  If  the  original  occasion  for  it  had  ceased,  by  reason  of 
another  road  having  been  opened,  it  might  be  discontinued  although 
never  opened,  and  it  was  not  necessary  to  go  through  with  the 
process  of  first  having  the  damages  assessed  and  paid,  and  the  road 
opened  and  worked,  before  proceeding  to  discontinue  it. 

The  fact  that  the  alternative  writ  had  been  served,  before  the 
discontinuance,  is  no  reason  for  refusing  effect  to  the  discontinuance. 
This  writ  is  in  the  nature  of  an  order  to  show  cause,  and  any  cause 
which  exists  at  the  time  fixed  for  showing  cause  is  available  as  an 
answer  to  the  command  in  the  writ.  Even  if  the  issuing  and  ser- 
vice of  the  writ  is  to  be  considered  the  commencement  of  an  action^ 
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still,  a  fact  occarring  after  the  seirioe  of  the  writ,  if  of  a  nature 
oonstitating  an  answer  to  the  command  of  the  writ,  may  be  set  up 
in  the  return  as  a  defense^  as  in  an  action  at  law,  ^Mf  any  matter  of 
defense  has  arisen  after  an  issue  of  fact  has  been  joined,  or  after  a 
Joinder  in  demurrer,  it  may  be  pleaded  by  the  defendant"  1  Ghitty's 
PL  696. 

I  am  therefore  of  the  opinion  that  the  judgment  should  be 
affirmed  with  costs. 

It  is  80  ordered^  aU  concurring. 


The  Pbople  ex  reL  Ohubch  v.  Hopkins,  Comptroller,  etc. 

Official  Mlofry — dffpvtiu  p&rforming  diUie$  of  prindpaL, 

The  lelator  waa  deputy  Buperintendent  of  the  State  inButance  department 
B7  the  statute  (Laws  1859,  ch.  866)  the  depaty  is  to  "  possess  the  powers 
and  perform  the  duties  attached  hy  law  to  the  office  of  principal,  during  a 
▼acancy  in  such  office  and  during  the  absence  or  inability  of  his  principal." 
On  the  13th  of  May  the  superintendent  resigned  his  office,  creating  a  yacancy, 
which  continued  until  November  20th,  during  all  which  time  relator  per> 
formed  the  duties  of  sui>erintendent. 

EM,  MiLLKR,  P.  J.,  contra,  that  during  the  vacancy  relator  remained  deputy, 
and  that  he  was  not  during  such  time  entitled  to  the  salary  of  superintendent. 

Case  submitted  under  section  372  of  the  Code.  The  facts  appear 
in  the  opinion. 

H.  R  Sickeh,  for  relator. 

F.  C.  Barlow,  attorney-general,  for  defendant. 

Pabkbb,  J.  This  is  a  case  submitted  under  section  372  of  the 
Code. 

On  the  13th  day  of  May,  1872,  Oeorge  W.  Miller,  superintendent 
of  the  insurance  department  of  the  State  of  New  York,  resigned 
his  ofSce,  the  relator  haying  been  previously  appointed,  and  being 
taen  the  deputy  of  said  superintendent.  The  vacancy,  occasioned 
by  the  resignation  of  Miller,  was  not  filled  by  the  appointment  and 
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qualifyiDg  of  a  successor,  until  November  20, 1872,  when  such  suc- 
cessor entered  upon  the  duties  of  his  office.  From  the  time  of  the 
resignation  of  Miller,  until  his  successor  entered  upon  the  duties  of 
his  office,  the  relator  acted  as,  and  performed  all  the  duties  of, 
superintendent  of  the  insurance  department,  in  accordance  with  the 
provisions  of  the  statute  in  such  case  made  and  provided.  He  claims 
to  be  entitled  to  the  salary  of  superintendent  during  the  time  in 
which  he  performed  the  duties  of  such  office,  and  called  upon  the 
comptroller  to  draw  his  warrant  therefor.  This,  the  comptroller 
refused  to  do,  denying  the  validity  of  his  claim  to  such  salary;  and 
the  question  is  submitted  to  the  court  whether  or  not  he  is  entitled 
to  such  salary. 

By  provision  of  the  act  establishing  the  insurance  department 
(Laws  of  1859,  ch.  366,  §  2),  "  the  chief  officer  of  said  department 
shall  be  denominated  the  superintendent  of  the  insurance  depart- 
ment He  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  of  the  senate,  and  shall  hold  the  office  for  the  term  of  three 
years.  He  shall  employ,  from  time  to  time,  the  necessary  clerks. 
*  *  *  He  shall  appoint  one  of  the  said  clerks  to  be  his  deptity,  who 
shall  possess  ths  powers,  and  perform  the  duties  attached  by  law  to 
the  office  of  priiicipaly  during  a  vacancy  in  such  office,  and  duriny 
the  absence  or  inability  of  his  principal.  Within  fifteen  days  from 
the  time  of  notice  of  their  appointment,  respectively,  the  superin- 
tendent and  his  deputy  shall  take  and  subscribe  the  oath  of  office 
prescribed  by  the  constitution,  and  file  the  same  in  the  office  of  the 
secretary  of  State ;  and  the  said  officers  shall  be,  in  all  respects,  sub- 
ject to  the  provisions  of  the  sixth  title  of  chapter  five  of  the  Revised 
Statutes,  so  far  as  the  same  may  be  applicable."  One  of  said  pro- 
visions is,  ^<  every  office  shall  become  vacant  on  the  happening  of 
either  of  the  following  events,  before  the  expiration  of  the  term  of 
such  office :  1.  The  death  of  the  incumbent  2.  His  resignation/' 
IRS,  1st  ed.,  122,  §  34. 

On  the  resignation  of  Miller,  the  office  of  superintendent  became 
vacant^  notwithstanding  the  existence  of  the  deputy,  and  the  powers 
conferred  upon  him  to  perform  all  the  duties  of  principal — and 
that  vacancy  continued  until  a  successor  was  appointed  and  quali- 
fied. The  deputy  did  not,  therefore,  become  superintendent  of  the 
insurance  department,  upon  the  resignation  of  his  principal, 
although  he  thereupon  became  vested  with  the  powers  of  the  princi-  ' 
pal,  and  obligated  to  perform  the  duties  attached  by  law  to  the 
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office  of  principal,  until  a  principal  should  be  appointed.  It  does 
not  follow,  because  the  deputy  is  invested  with  the  powers,  and 
charged  with  the  performance  of  the  duties  of  superintendent,  that 
he  becomes  superintendent  His  office  is  still  that  of  deputy.  The 
powers  and  duties  of  the  deputy  are  enlarged  —  the  office  is  the 
same  as  before.  The  deputy,  upon  whom  new  powers  are  thus  con- 
ferred and  new  obligations  imposed,  is  still  deputy,  and  entitled 
only  to  the  salary  which  the  law  has  fixed  for  the  deputy. 

This  result  seems  to  me  logical  and  conclusive,  for  I  cannot  con- 
'  cur  in  the  opinion  that  the  right  to  the  superintendent's  salary 
lurks  in  the  word  "  powers ''  contained  in  the  act  When  it  is  said 
he  shall  appoint  a  deputy, ''  who  shall  possess  the  powers  of  prin- 
cipal during  a  vacancy,"  etc.,  it  cannot,  by  any  authorized  construe- 
tion,  include  the  right  to  the  principal's  saUry.  It  is  the  official 
powers,  powers  to  be  exercised  in  the  performance  of  official  acts, 
that  are  intended.  The  right  to  compensation,  fixed  by  law,  is  not 
one  of  the  powers  conferred  upon  a  public  officer.  That  is  a  mere 
personal  right  His  powers  are  given  to  be  used  for  the  public. 
His  right  to  compensation  is  to  be  claimed  and  enforced,  for  his 
individual  benefit  It  would  be  a  very  unusua]  and  incorrect  use 
of  language  to  say  that  one  of  thd  powers  of  the  superintendent  is 
to  claim  and  receive  17,000  per  year  for  his  services.  That' is  a 
light  not  a  power,  the  two  are  not  synonymous. 

Again,  we  see  that,  not  only  during  a  vacancy  in  office,  but  upon 
every  temporary  absence  or  inability  of  the  principal,  the  deputy  is 
invested  with  tiie  same  powers,  and  charged  with  the  same  duties. 
If  daring  a  vacancy  he  is  entitled  to  the  salary  of  the  superin- 
tendent, he  is  equally  so  during  such  temporary  absences  and  inabili- 
ties of  the  principsJ.  The  act  makes  no  distinction  in  favor  of 
a  vacancy,  but  the  three  occasions  are  coupled  together,  "  who  shall 
possess  the  powers,  etc.,  during  a  vacancy  in  such  office,  and  during 
the  Xkbsence  or  inability  of  his  principal,"  is  the  language  of  the  act 
It  is  not  pretended,  as  it  obviously  cannot  properly  be,  that  the 
deputy,  although  invested  with  the  powers  and  charged  with  the 
duties  of  the  principal,  during  his  absence  or  inability,  has  a  right 
to  his  salary  accruing  during  such  absence  or  inability,  and  yet,  the 
statute  gives  it  to  him  equally  upon  these  latter  occasions,  as  during 
a  vacancy. 

Unless  he  can  be  made  actually  superintendent  during  a  vacancy, 
it  seems  to  me  quite  impossible  to  hold  that  he  is,  during  such  time, 
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entitled  to  the  salary  of  the  superintendent,  and  this  we  have 
already  seen  is  impossible.  He  is  still  the  deputy  with  the  powers 
and  duties  fixed  by  law,  as  belonging  to  his  office,  as  such,  in  the 
contingencies  mentioned.  His  salary  for  the  performance  of  all 
such  duties  is  fixed  by  law,  and  to  that  salary  only  is  he  entitled  for 
their  performance. 

If  he  were,  as  in  the  cases  cited  by  the  counsel  from  opinions  of  the 
attorney-generals  of  the  United  States,  from  3  Story's  Reports,  and 
1  Court  of  Claims  Reports,  acting  in  the  office  by  special  appoint- 
ment, the  case  would  be  quite  different.  In  such  case  he  would  be  * 
superintendent  of  the  insurance  department  ad  interim^as  Dickins, 
in  the  case  of  Dickins  y.  United  States^  1  Court  of  Claims  Rep. 
No.  9,  was  secretary  of  the  treasury  ad  interim^  and  the  court  held 
him  entitled  to  the  salary  of  the  secretary  of  the  treasury,  because 
he  was,  in  addition  to  being  chief  clerk  in  that  department,  inde- 
pendently of  such  office,  also  secretary  of  the  treasury,  by  appoint- 
ment of  the  president  It  was  not  by  virtue  of  his  being  chief 
clerk,  that  he  became,  upon  the  occasion  of  his  principal's  sickness, 
secretary  ad  interim.  Any  other  person  might  have  been  appointed 
by  the  president  to  that  position.  There  was  no  legal  objection  to 
his  holding  two  offices,  and  he*  did,  upon  his  appointment,  hold 
both  the  office  of  chief  clerk,  and  secretary.  Says  Judge  Black- 
ford :  '^  He  held  two  offices  at  those  times,  and  there  was  no  law  to 
prohibit  him  from  doing  so.  He  discharged  the  duties  of  both 
offices,  and  must  be  entitled  to  compensation  accordingly." 

The  same  distinction  exists  between  the  cases  cited  from  the  other 
authorities  aboye  referred  to,  and  the  case  at  bar.  There  the  claim- 
ants performed  the  duties  for  which  they  demanded  compensation, 
not  as  duties  imposed  upon  the  incumbents  of  the  offices  which 
they  already  held,  as  such,  but  by  virtue  of  new  appointments 
making  them  incumbents  of  other  offices,  independent  of  those 
already  held  by  them. 

Here  the  relator  performed  the  duties  of  superintendent,  ^ot  by 
virtue  of  a  new  appointment  to  that  office,  but  because  they  became 
duties  of  his  office  of  deputy,  pursuant  to  the  statute  creating  such 
office,  and  under  which  he  held  it. 

The  relator's  counsel  involves  the  application,  to  his  case,  of  the 
rule  of  law  that  **  services  rendered  by  one  person  for  another,  at 
his  request,  create  a  just  claim  for  compensation,  and  the  law 
implies  a  contract  to  pay,"  and  argues  that  from  this  rule  ^^  it  follows 
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as  a  logical  conclasion  that  he  (the  relator)  who^  authorized  by  law, 
does  the  work  of  an  offioe,  not  simply  as  a  subordinate^  but  as  the 
chief;  not  merely  as  the  hand  that  execufces  but  as  the  head  that 
plans,  is  entitled  to  that  compensation  which  the  legislature  has 
fiud  the  seryices  are  worth/'  meanings  I  suppose,  the  salary  provided 
by  Iftw  for  the  head  of  the  department. 

In  this  conclusion,  has  not  the  learned  counsel  overlooked  the  fact 
that  the  relator  undertook  to  do  the  work  thus  referred  to,  in  the 
event  which  happened,  of  the  resignation  of  his  principal,  when  he 
took  upon  himself  the  office  of  deputy,  as  a  duty  belonging  to  that 
office,  in  that  event ;  and  to  do  it  for  the  compensation  fixed  as  the 
salary  of  that  office  ?  It  seems  to  me  that  he  was  acting  under 
a  special  contract,  which  fixed  his  compensation^  and  that  he  cannot 
claim  either  the  salary  of  the  superintendent,  specifically,  or  resort 
to  a  quantum  meruit  as  the  measure  of  his  compensation  and  claim 
the  value  of  his  services  to  be  what  the  legislature  fixed  as  the 
salary  of  the  superintendent  The  contract  being  thus  special, 
there  is  no  room  for  the  operation  of  the  implied  contract  referred  to. 

Even  if  the  duty  to  do  the  work  of  the  superintendent  had  been 
cast  upon  the  relator  by  the  legislature,  after  he  entered  upon  his 
office,  still  he  would  be  confined  to  his  .salary  for  his  compensation. 
Says  Judge  Bboksok,  in  The  People  v.  Supervisors  of  New.York^  1 
HOI,  362,  367 :  '^  It  is  impossible  for  a  salary  officer  to  make  title  to 
an  increased  compensation  on  the  sole  ground  that  a  new  duty  has 
been  cast  upon  him  by  the  legislature.  There  are  few  State  officers, 
whether  executive  or  judicial,  who  have  not  often  been  charged  with 
new  duties,  and  yet  no  one  has,  I  presume,  ever  thought  that  this 
gave  him  a  legal  title  to  increased  compensation.  Whether  the  pay 
shall  be  increased  with  the  burden  is  a  question  which  addresses 
itself  to  the  legislature.    The  courts  have  nothing  to  do  with  it'^ 

I  am  unable,  in  any  view  which  I  can  take  of  this  case,  to  see  any 
legal  ground  upon  which  the  relator  can  claim  the  salary  of  the 
superintendent,  and  must  therefore  conclude  that  it  was  not  the 
duty  of  the  comptroller  to  issue  his  warrant  to  the  relator  therefor. 

Judgment  must  be  entered  for  the  defendant  denying  the  right 
of  the  relator  to  the  salary  allowed  by  law  to  the  said  superintendent^ 
and  denying  his  application  for  a  mandamus^  with  costs. 

P.  Potter,  J.  I  have  struggled  hard  to  find  ground  to  dissent 
from  this  opinion,  as  common  justice  seemed  to  demand  extra  pay  for 
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the  performance  of  extra  duties^  but  cannot  find  authority  to  sus- 
tain such  dissent.  I  think  the  acceptance  of  the  office  of  deputy, 
with  the  presumed  knowledge  that  a  contingency  might  call  for  the 
performance  of  extra  duties,  was  a  condition  of  the  contract 

The  relator  took  the  office  upon  the  implied  agreement  to  perform 
the  duties  demanded,  contingent  as  well  as  certain.  If  he  has  a 
claim  beyond  that,  it  is  not  fixed  by  statute ;  it  is  not  fixed  by  the 
contract;  though  it  may  be  just,  it  is  unliquidated  in  amount,  and 
I  do  not  see  how  we  are  authorized  to  order  a  mandamtts  to  pay  a 
sum  certain. 

MiLLEB,  P.  J.  (dissenting).  The  relator  haying  performed  the 
duties  of  the  office  of  superintendent  of  the  Insurance  Department 
of  this  State,  has  a  strong  equitable  claim  at  least  to  the  compensa- 
tion which  that  officer  is  entitled  to  receiye  according  to  law.  It  is 
true  that  this  additional  responsibility  was  assumed  by  reason  of  a 
vacancy  in  the  office  of  superintendent  by  operation  of  law,  but 
under  Gkrdinary  circumstances  it  is  not  to  be  assumed  that  it  was 
contemplated  by  the  legislature  that  increased  burdens  and  respon- 
sibilities should  be  imposed  and  performed  without  any  con*espond- 
ing  increase  of  compensation. 

Public  officers  in  this  State  are  held  to  be  mere  agencies,  and  the 
right  to  compensation  arises  from  the  rendition  of  the  services,  and 
IS  deemed  an  equivalent  for  them.  Conner  v.  Tf^  Mayor,  6  N.  Y. 
(1  Seld.)  285, 295, 296 ;  Smith  v.  The  Mayor,  37  id.  518. 

Having  in  view  this  salutary  principle,  it  follows  as  an  irresistible 
conclusion  that  the  relator,  having  performed  the  services  of  the 
chief  officer  of  the  insurance  department,  should  be  entitled  to  re- 
ceive the  same  compensation  as  the  superintendent  who  was  appointed 
to  that  office  originally  did  receive. 

The  right  of  the  relator,  however,  to  the  increased  salary  depends 
somewhat  upon  the  construction  to  be  placed  upon  the  law  under 
which  he  acted  in  the  discharge  of  the  duties  of  the  office  of  super- 
intendent. The  statute  in  question  (Laws  of  1859,  ch.  366,  § 
2,  as  amended  in  Laws  of  1861,  ch.  326,  §  1),  provides,  among 
other  things,  that  the  chief  officer  of  the  department,  the  superin* 
tendent,  ^'  shall  employ,  from  time  to  time,  the  necessary  clerks  to 
discharge  such  duty  as  he  shall  assign  them,''  etc.,  and  "  he  shall 
appoint  one  of  the  said  clerks  to  be  his  deputy,  who  shall  possess 
the  powers  and  perform  the  duties  attached  by  law  to  the  office  of 
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principal  dnring  a  yacancy  in  such  office,  and  during  the  absence  or 
inability  of  his  principal."  In  the  interpretation  of  this  statute  we 
should  have  in  yiew  the  intent  of  the  framers  and  the  purpose  it  was 
designed  to  accomplish,  without  regard  to  technicalities  or  strict 
rales  which  are  peculiarly  applicable  to  a  certain  class  of  cases.  The 
intention  should  be  followed  when  it  can  be  discoyered  with  reason 
and  discretion,  although  contrary  to  the  letter.  Sedg.  on  Stat.  298; 
PeopU  y.  Utica  Ins.  Co.,  15  Johns.  358, 380, 381 ;  Jackson  y.  Collins, 
3  Cow.  89,  96 ;  Potter's  Dwarris,  180. 

In  a  case  like  this  the  interpretation  should  not  only  be  reasona- 
ble, but  liberal,  after  considering  the  cause  and  necessity  of  the  stat- 
ute as  well  as  the  circumstances  which  it  was  intended  to  proyide 
for.  Looking  at  the  statute  cited  in  this  aspect,  it  is  difficult  to 
discoyer  any  sufficient  reason  why  an  officer  selected  by  law  to  fill  a 
yacancy  should  not  receiye  the  same  compensation  as  his  predecessor, 
whose  place  he  occupies.  It  is  hardly  to  be  supposed  that  the  legis- 
lature intended  to  depriye  the  successor  to  the  yacant  office  of  the 
same  remuneration  which  had  been  fixed  for  the  same  seryices,  and 
to  pay  which  an  ample  appropriation  had  been  made  annually. 

Upon  a  yacancy  being  created  by  the  resignation  of  the  superin- 
tendent, the  relator  became  yested  with  all  the  powers  and  authority 
of  that  office  to  the  same  extent  as  if  he  had  been  appointed  to  fill 
that  office.  According  to  the  obyious  and  unambiguous  meaning  of 
the  statute,  he  was  obligated  to  perform  the  duties  of  the  office  as 
principal,  and  not  as  deputy.  If  he  had  acted  for  the  principal  in 
case  of  an  occasional  absence  or  disability  from  sickness,  his  .acts 
would  haye  been  the  acts  of  the  principal  and  not  of  the  deputy. 
Bat  when  the  office  became  yacant  by  the  resignation  of  the  super- 
intendent he  did  not  exercise  and  peif orm  his  functions  as  a  deputy, 
but  as  the  principal  and  head  of  the  Insurance  Department.  He  was 
in  &ct  the  superintendent,  yested  with  all  the  powers  of  that  officer 
and  entitled  to  all  its  priyileges,  among  which  were  the  emoluments 
and  perquisites  arising  from  the  latter  position.  His  '^powers''  as 
deputy  were  not  simply  enlarged  in  a  technical  sense,  but  he  became, 
by  operation  of  law,  promoted  to  the  higher  position.  He  was  the 
principal,  and  not  the  agent  as  he  was  when  merely  a  deputy. 

The  practical  working  of  the  system  by  which  the  lesser  office 
becomes  merged  in  the  greater  is  familiar  in  the  history  of  our  insti- 
tutions. By  the  constitution  of  the  United  States  (art.  2,  §  1,  subd. 
6)  it  is  proyided  that  '^in  case  of  the  remoyal  of  the  president  from 
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Office,  or  his  death  or  resignation  or  inabiUty  to  discharge  the  pow- 
erg  and  duties  of  the  said  office,  the  same  shall  devolve  on  the  vice- 
president."  This  provision  is  similar  in  legal  effect  to  the  enactment 
now  to  be  construed^  and  has  been  repeatedly  applied  upon  the  death 
of  the  president.  Under  it  the  powers  and  duties  of  the  office  of 
president  have  devolved  upon  the  vice-president,  and  no  one  has 
entertained  a  doubt  as  to  his  right  to  exercise  the  office,  to  assume 
its  title  and  enjoy  its  powers  and  emoluments  the  same  as  the  presi- 
dent. His  position  as  president  has  received  universal  recognition, 
and  it  has  never  been  claimed  that  he  acted  as  servant  or  agent  of 
the  deceased  president,  or  in  any  other  or  inferior  capacity  whatever. 
It  has  been  a  conceded  fact  that  he  held  the  office  of  president 
directly  in  accordance  with  the  constitution  and  by  virtue  of  express 
authority. 

Under  the  constitution  of  this  State  (art.  4,  §  6),  in  case  of  im- 
peachment, removal,  death,  etc.,  of  the  governor,  the  powers  and 
duties  of  the  office  devolve  upon  the  lieutenant-governor,  and  it  can- 
not, I  think,  be  claimed  that  under  such  circumstances  the  lieuten- 
ant-governor was  not  possessed  of  all  the  powers  and  functions  of 
the  governor,  and  the  right  to  receive  the  salary  of  that  officer. 

The  same  rule,  it  is  apparent,  applies  to  a  deputy  superintendent 
in  case  of  a  vacancy.  He  does  not  act  as  agent  of  the  defunct  officer, 
but  has  no  superior  and  holds  his  office  by  virtue  of  express  provision 
of  law.  He  is  directly  an  officer  of  the  State,  and  not  the  deputy  of 
the  officer  by  whom  he  was  originally  designated  as  deputy. 

One  of  the  rights  which  he  enjoys  by  virtue  of  the  office  which  is 
thus  conferred  upon  him  is  the  authority  to  draw  his  salary  as 
superintendent.  This  is  derived  from  the  general  powers  conferred 
upon  him  by  law,  and  is  one  of  the  incidents  to  the  office  itself.  I 
am  inclined  to  think  that  it  is  one  of  the  powers  conferred  by  the 
statute,  and  that  the  attempted  distinction  sought  to  be  made 
between  the  right  to  receive  and  enjoy  and  the  power  to  draw  the 
salary  has  no  foundation,  and  is  without  any  real  difference. 

If  the  relator  was  actually  superintendent,  and  possessed  all  the 
powers  of  that  officer,  then  he  was  manifestly  authorized  to  employ 
such  powers  to  receive  and  collect  his  salary. 

In  Merriam,  Bx'r,  v.  Clinch,  6  Blatchf.  5-9,  a  question  arose  as 
to  the  construction  of  section  2  of  the  act  of  March  2, 1799  (U.  S. 
Stat,  at  Large,  644),  which  provided  *'  that  in  case  of  the  disability 
or  death  of  a  collector,  the  duties  and  authorities  vested  in  him 
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ahall  deyolye  on  the  deputy/'  eta^  and  Blatchfobd^  J.,  held  that 
the  word  ^^  aathorities  "  was  broad  enough  to  include  the  emoluments 
of  the  office,  and  that  this  word  includes  not  only  such  powers  as 
are  necessary  to  enable  him  (the  deputy)  to  discharge  his  duties 
properly,  but  the  right  and  power  to  demand  and  receiye  the  emolu- 
ments. This  word  has  no  more  force  or  significance  than  the  word 
^'powers''  in  the  act  now  in  question,  and  may  be  considered  as 
equally  comprehensive  and  controlling. 

The  right  to  receive  extra  compensation  where  additional  duties 
have  been  performed,  and  there  was  no  legal  prohibition,  has  been 
repeatedly  recognized  in  the  general  government,  and  is  sanctioned 
by  the  opinions  of  several  attorneys-general  of  the  United  States,  in 
numerous  cases,  as  well  as  by  adjudications  of  the  court. 

In  Dickins  v.  United  States,  1  Court  of  Claims,  No.  9,  it  was  held, 
that  a  subordinate  officer,  performing  temporarily  the  duties  of 
another  office  of  a  higher  grade,  was  entitled  to  receive  compensa- 
tion accordingly.  It  is  true,  that  Dickins  held  the  office  of  secre- 
tary of  the  treasury  ad  interim,  by  appointment  of  the  president,  as 
well  as  the  office  of  chief  clerk,  but  this  does  not  alter  the  principle 
upon  which  the  right  to  compensation  is  founded,  which  was  stated 
by  the  learned  judge  to  be,  that  '^  he  discharged  the  duties  of  both 
offices,  and  must  be  entitled  to  compensation  accordingly." 

The  relator's  right  was  equally  strong,  as  he  was  vested  with  the 
powers  and  obligated  to  perform  the  duties  of  the  office  of  superin- 
tendent, by  operation  of  law,  under  an  express  provision  of  a  statute 
which  was  quite  as  effectual  and  conferred  as  great  authority  as  if 
he  had  been  appointed.  If  any  difference  exists  between  the  case 
cited  and  the  one  at  bar,  it  is  in  favor  of  the  relator,  as  he  only  de- 
mands compensation  for  one  office,  and  not  for  the  performance  of 
the  duties  of  both. 

The  same  principle  is  upheld  in  the  United  States  v.  Morse,  3 
Story,  87 ;  see,  also,  opinions  of  attorneys-general,  vol.  2,  p.  189 ; 
voL  4,  122-146. 

The  practice  and  precedent  appear  to  have  been  in  one  and  the 
same  direction,  from  the  higher  officers  of  the  government  down  to 
those  occupying  subordinate  positions,  that  where  an  officer  of  an 
inferior  grade,  in  a  case  of  vacancy,  performs  the  duties  and  pos* 
sesses  the  powers  of  his  superior,  that  he  shall  be  entitled  to  the 
same  salary  or  emoluments  as  the  latter. 

This  principle  of  compensation  is  just  and  equitable,  and  I  thmk 
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should  be  allowed  to  prevail,  unless  there  is  some  legal  difficulty  in 
the  way. 

It  appertains  to  all  private  contracts  for  services  rendered,  that 
the  person  performing  the  service  is  entitled  to  a  remunerative  com- 
pensation, and  there  is  no  good  reason  why  the  State  should  be  ex- 
onerated, in  its  dealings  with  its  officers,  from  the  application  of  the 
same  just  and  salutary  rule.  Certainly  the  law  should  not  be  strained, 
and  strict  technical  rules  invoked,  and  applied  to  defeat  a  claim  of 
such  a  character. 

In  opposition  to  the  construction  of  the  law  claimed  by  the  relator, 
an  argument  is  urged,  to  the  effect  that  if  the  relator  was  entitled 
to  the  salary  of  the  superintendent,  during  a  vacancy  in  the  office, 
that  he  would  for  the  same  reason  be  entitled  to  the  same  remuner- 
ation, during  any  temporary  absence  or  inability  of  his  principal  to 
serve.  I  think  that  this  position,  though  specious,  is  not  sound,  and 
it  is  perhaps  sufficient  to  say,  that  this  question  does  not  now  arise, 
and,  therefore,  does  not  require  discussion.  It  may,  however,  be 
remarked,  that  it  is  apparent  that  the  question  in  such  a  case  de- 
pends entirely  upon  a  different  principle,  and  it  is  a  full,  complete 
and  conclusive  answer  lo  the  point  urged,  that  in  the  case  put,  the 
deputy  would  act  as  the  agent  of  ihe  principal,  while  here,  he  is  the 
principal  himself. 

There  may  be  very  satisfactory  reasons  for  not  paying  the  deputy 
the  salary  of  the  principal,  while  the  latter  holds  the  office  and  is 
entitled  to  the  salary,  although  there  is  none  whatever  for  refusing  to 
pay  when  the  deputy  has  superseded  the  principal,  taken  his  place, 
performed  all  his  duties,,  and  is  invested  by  law  with  all  his  powers 
and  authority.  It  cannot,  therefore,  be  claimed,  that  the  statute 
gives  to  the  deputy  the  same  right  to  the  salary,  in  case  of  absence 
or  inability,  as  it  does  when  there  is  a  vacancy,  and  the  superintend- 
ent has  no  claim  for  the  salary. 

When  the  relator  assumed  to  act  as  deputy  he  did  not,  I  think, 
thereby  obligate  himself  to  perform  the  duties  of  superintendent,  in 
case  of  a  vacancy,  for  the  same  compensation,  and  he  was  not  bound 
by  any  special  contract,  express  or  implied,  to  that  effect  The 
effect  of  his  position  was,  in  case  he  became  superintendent  by  rea- 
son of  a  vacancy,  to  entitle  him  to  all  the  rights,  privileges  and  emolu- 
ments of  that  office.  This  was  in  fact  his  contract,  and  nothing  less 
than  this,  and  he  by  no  means  occupies  the  position  of  a  public 
officer  claiming  an  increased  compensation  upon  the  ground  that  a 
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new  daty  has  been  cast  upon  him  by  the  legislature.  See  Peo- 
ple Y.  Supervisors  of  New  York,  1  Hill,  362,  367. 

In  the  case  last  cited  a  salaried  officer  sought  to  enforce  compen- 
sation, extra  his  salary,  for  performing  an  additional  service  net 
originally  required  of  him,  and  it  was  held  that  the  legislature  had 
declared  that  the  salary  was  to  be  deemed  a  compensation  for  this 
as  well  as  all  other  seryices.  The  case  cited  and  the  one  before  us 
are  not  at  all  analogous,  for  in  the  former  there  had  been  no  transfer 
from  one  office  to  another,  while  here  the  officer  had  been  placed  in 
another  and  a  different  position.  This  is  not,  therefore,  a  case  where 
an  additional  duty  is  imposed,  but  one  where  the  deputy  becomes 
the  principal  officer. 

The  learned  counsel  for  the  defendant  suggests  that  if  an  act  had 
been  X)a8sed  restoring  to  the  comptroller  all  the  powers  of  the  Insur- 
ance Department,  which  were  previously  invested  in  him,  and  con- 
taining a  provision  to  that  effect,  it  would  not  enable  the  comptroller 
to  draw  the  salary  of  the  superintendent,  either  alone  or  in  addition 
to  his  own  salary,  and  he  claims  that  this  is  a  parallel  case. 

I  think  the  counsel  is  clearly  mistaken  in  this  respect,  and  that 
there  is  no  similarity  in  the  two  cases. 

An  act  of  the  character  described  would  virtually  and  absolutely 
abolish  the  office  of  superintendent,  and  hence  such  a  provision 
would  neither  add  to  nor  impair  its  effect.  Besides,  the  lesser  office 
would  become  merged  in  the  greater,  while  here  the  greater  office 
to  which  the  relator  was  transferred  supersedes  the  lesser. 

The  position  that  a  mandamus  will  not  lie  because  no  money  has 
been  appropriated  to  pay  the  relator  cannot,  I  think,  be  maintained. 
An  appropriation  was  made  for  the  payment  of  the  salary  of  the 
superintendent,  whose  office  the  relator  fills,  and  it  was  the  duty  of 
the  comptroller  to  pay  the  same  from  this  fund. 

The  relator  is  entitled  to  the  judgment  demanded,  and  a  peremp- 
tory mandamus  should  issue  directing  the  comptroller  to  issue  his 
warrant  for  the  amount  of  the  relator's  claim,  with  costs. 
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Ekapp  y.  WiLLETTSy  appellant 
Ihwer — iohfUisncteowoertkm. 

Plaintiff  haying  a  brick  press  for  sale  left  it  at  defendant's  brick  yard,  in  the 
Tillage  of  S.  He  reqaested  defendant,  if  he  did  not  wish  to  )}vlj,  to  take  it 
to  the  R.  &  S.  freight  depot.  Defendant  took  it  there  with  a  press  of  his 
own  which  he  directed  shipped.  Bj  mistake,  and  without  fault  of  defend- 
ant, plaintifE  's  press  was  shipped  with  defendant's.  Plaintiff  wrote  defend- 
ant that  he  wished  the  press  sent  back,  or  pay  for  it.  Defendant  shipped  it 
back  to  S.,  directed  in  care  of  one  Clark,  with  whom  plaintiff  had  preyiously, 
in  defendant's  presence,  spoken  about  storing  the  press.  Defendant  did  not 
notify  the  plaintiff  of  the  shipment,  but  the  press  arrived  shortly  after  at  S. 

Meid,  not  a  conversion  of  the  press  by  defendant. 

Appeal  from  judgment  in  favor  of  plaintiffi  entered  on  report  of 
a  referee.    The  facts  appear  in  the  opinion. 

Z.  B.  Pike,  for  plaintiff. 

Angel  £  Jones,  for  defendant 

Pabkeb,  J.  This  action  is  trover  for  a  brick  press  and  fixtures 
used  in  the  manufacture  of  brick. 

The  ansirer  denies  the  conversion  alleged.  The  cause  was  referred, 
and  tried  before  the  referee,  who  found  for  the  plaintiff.  ^ 

From  the  judgment  entered  upon  the  referee's  report  the  defend- 
ant appeals. 

The  following  facts  indisputably  appear:  Defendant  had  a  brick 
yard  at  or  near  Saratoga  Springs.  Plaintiff,  in  the  summer  of  1870, 
owned  a  brick  press,  which,  on  learning  that  defendant  wished  to 
purchase  one,  he  took  to  defendant's  brick  yard  to  sell  to  him,  and, 
defendant  being  absent,  he  lefb  the  press  there.  He  soon  after  met 
defendant  and  talked  with  him  about  his  buying  it.  Defendant 
replied  that  he  had  been  absent  and  had  not  seen  it,  that  on  going 
home  he  would  determine  whether  he  wanted  it,  and  said :  '<  If  I 
do  not  buy  it  what  do  you  want  done  with  it  ?"  Plaintiff  told  him 
he  wanted  it  drawn  to  the  freight-house  of  the  Bensselaer  &  Sara- 
toga Bailroad,  and  said  to  him :  **  If  you  draw  it  there  let  me  know 
immediately,  so  I  can  ship  it  to  the  man  who  is  going  to  sell  it  for 
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me.^*  Defendant  replied,  "  I  will  do  so."  He  did  subsequently,  and 
within  a  short  time  after  this  conversation,  draw  the  plaintiff's  press 
to  the  freight-house,  and  at  the  same  time  he  drew  a  press  of  his  own, 
with  other  implements,  to  the  freight-house  to  ship  to  his  residence 
in  Allegany  county,  making  a  list  of  his  own  property,  from  which 
it  was  shipped,  consigned  to  his  brother;  and  plaintiff's  press, 
though  not  included  in  the  list  and  placed  separate  from  defendant's 
property,  was,  by  the  mistake  of  the  freight  agent,  shipped  with  it. 
Defendant  upon  drawing  plaintiff's  press  to  the  freight-house  did 
not  immediately  notify  plaintiff  that  he  had  done  so,  but  informed 
the  person  in  charge  that  it  was  left  for  plaintiff,  and  did,  not  long 
after,  notify  him,  at  which  time  it  was  arranged  between  plaintiff 
and  one  Clark,  that  Olark  should  draw  the  press  to  his  own  bam  and 
keep  it  for  plaintiff.  A  week  or  two  after  Olark  went  for  the  press, 
and  it  had  then  been  sent  off  with  defendant's  goods. 

Finding  it  was  so  gone,  plaintiff,  the  following  spring,  wrote  to 
defendant,  saying  to  him  that  he  wanted  the  machine  or  pay  for  it. 
Defendant  thereupon  had  the  machine  shipped  to  plaintiff  in  care 
of  said  Clark,  and  it  arrived  at  Saratoga  on  the  1st  day  of  April, 
1871,  and  remained  at  the  freight-house  at  the  time  the  suit  was 
commenced,  and  at  the  time  of  the  trial. 

Upon  these  taycta  the  referee  found  that  defendant  had  wrongfully 
converted  the  press  and  fixtures  to  his  own  use,  and  directed  judg- 
ment in  favor  of  plaintiff  against  defendant  for  the  value'. 

I  do  not  think  the  evidence  shows  a  conversion  of  the  press  by 
the  defendant  There  has  been  no  appropriation  of  the  property 
by  defendant  to  his  own  use,  and  no  refusal  to  give  it  up  to  plain- 
tiff when  demanded.  He  held  it,  when  left  in  his  brick  yard  by 
plaintiff,  as  a  bailee,  without  reward,  and  did  more  than  he  was 
bound  to  do  when  he  returned  it  to  the  freight-house.  His  obliga- 
tion went  no  further  than  to  require  him  to  permit  plaintiff  him- 
self to  take  it  away.  There  is  no  evidence  that  it  was  sent  to  Alle- 
gany county  by  his  direction,  but  the  reverse  appears,  and  for  its 
being  sent  there  he  was  not  responsible.  The  demand  upon  him  to 
return  it  imposed  no  obligation  on  him  to  do  so.  It  was  for  plain- 
tiff, as  before,  to  take  it  away,  and  his  sending  it  back  to  Saratoga 
was,  as  before,  doing  more  than  he  was  bound  to  do.  He  sent  it  to 
plaintiff  in  care  of  Olark.  He  had  the  right  so  to  direct  it.  At 
the  last  interview  between  him,  plaintiff,  and  Olark,  when  notified 
that  the  press  had  been  drawn  to  the  freight-house,  plaintiff  him- 
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self  put  it  into  Clark's  care^  to  remain  until  the  next  brick-making 
season.  Plaintiff  testified  as  follows:  ''He,  defendant,  then  said  to 
me,  it  is  so  late  in  the  season  that  we  shall  not  probably  make  any 
more  brick  this  fall,  and  if  we  do  go  to  making  brick  in  the  spring, 
as  we  probably  shall,  I  will  buy  your  machine  and  pay  you  for  ii" 
Plaintiff  replied :  "  If  you  are  going  to  make  brick  in  the  spring, 
and  will  send  your  team  and  take  it  back,  I  will  let  it  remain '^  (that 
is,  with  defendant).  "  He  said  he  had  disposed  of  his  team  and  had 
none,  and  was  going  away  immediately.  Mr.  Clark  stood  by  and 
said  he  would  send  his  team  and  take  it  to  the  bam  in  his  coal 
yard.  I  assented  to  that,  and  paid  no  more  attention  to  it."  This 
committing  of  it  to  Clark  was  substituted  for  the  contemplated 
committing  of  it  to  defendant  No  wrong  was  done  by  defendant 
in  directing  it  as  he  did.  It  might  have  saved  trouble  if  he  had 
notified  plaintiff  that  he  had  so  sent  it,  but  his  omission  to  do  this 
was  no  conversion,  or  evidence  of  conversion,  and  it  was  no  such 
gross  negligence  as  made  him  liable.  When  plaintiff  wrote  him  to 
pay  for  it  or  send  it  back  in  March,  1871,  as  the  referee  finds,  it  was 
his  duty  to  ascertain,  by  inquiring  at  the  freight  office,  "whether  it 
had  been  sent  back.  It  came  April  1st  following,  and  was  still  there 
at  the  time  of  the  trial. 

I  think  the  referee  erroneously  found,  as  a  fact,  that  defendant 
neglected  to  inform  or  notify  plaintiff  that  the  press  and  fixtures 
had  been  delivered  by  him  at  the  depot  in  Saratoga,  and  that  his 
conclusion  that  defendant  converted  the  property  to  his  own  use  is 
erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

MiLLBB,  P.  J.,  and  P.  Potteb,  J.,  concurred. 

Judgment  reversed. 


JUNE  TERM,  1873.  209 


The  People  ▼.  Pennock. 


The  People  y.  Pekkooe  et  dl.,  appellants. 

Offleidl  bond — when  surety  liable. 

The  official  bond  of  a  supervisor  was  oonditioned  to  well  and  tralj  keep  and 
pay  over  and  account  for  all  moneys  belonging  to  his  town  and  coming  into 
his  hands  as  supervisor.  The  board  of  supervisors  of  the  county  levied  a 
tax  for  the  temporary  relief  of  the  poor  of  the  town,  and  also  one  for  the 
improvement  of  roads  and  bridges.  The  tax  warrant  directed  the  collector 
to  pay  over  the  moneys  collected  to  the  supervisor,  which  he  did.  The  super- 
visor failed  to  account  for  such  moneys.  The  act  under  which  the  first, 
named  tax  was  raised  directs  the  moneys  to  be  paid  to  the  overseers  of  the 
town  (Laws  1845,  ch.  384,  g  T),  and  the  statute  directs  the  town  collector  to 
pay  the  amount  raised  for  highways  and  bridges  to  the  commissioners  of 
highways.    1  R.  S.  396. 

Held,  that  as  the  warrant  directed  the  moneys  to  be  paid  to  the  supervisor, 
they  came  to  him  as  such  official,  and  his  surety  was  liable  for  their  con- 
veision. 

Appeal  from  a  judgment  in  favor  of  plaintiff^  in  an  action  tried 
before  a  referee.    The  facts  appears  in  the  opinion. 

Charles  Mason,  for  plaintiffs. 

Wm.  E.  Lansing,  for  defendants. 

Pabkek,  J.  Action  on  the  official  bond  of  defendant  Walrath, 
as  supervisor  of  the  town  of  Sullivan,  in  the  county  of  Madison. 
This  county  had  adopted  the  provisions  of  the  act  in  relation  to 
the  temporary  relief  of  the  poor  in  the  county  of  Livingston,  being 
chapter  334  of  the  Laws  of  1845. 

A  tax  was  levied  in  that  town,  pursuant  to  a  proper  estimate,  for 
the  temporary  relief  of  the  poor  of  the  town,  also  a  tax  for  the 
improvement  of  roads  and  bridges  in  the  town,  by  the  board  of 
Bupervisoi's  of  the  county,  who  issued  a  warrant  for  the  collection 
thereof  to  the  town  collector,  in  which  he  was  directed  to  pay  over 
such  moneys,  when  collected,  to  the  supervisor  of  the  town.  These 
moneys  were  paid  over  by  the  collector  to  the  supervisor,  Marcus  C. 
Walrath,  for  which  he  failed  to  account.  It  is  to  collect  these 
moneys  that  the  suit  is  brought  upon  the  supervisor's  official  bond. 

The  cause  was  referred,  and  resulted  in  a  recovery  by  the  plaintiffs. 
YoL.  L— 27 
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Defendant  Pennock,  one  of  the  sureties,  appeals. 

It  is  urged  by  appellant  that,  as  the  statute  directs  the  board  of 
superrisors  to  ''  cause  the  said  sum  [poor  moneys]  to  be  levied  and 
collected  in  the  town  where  the  same  was  estimated  to  be  necessary 
as  aforesaid,  *  *  *  and  to  be  paid  to  the  overseers  of  the  poor 
of  such  town ''  (Laws  of  1845,  ch.  334,  §  7) ;  and  as,  in  regard  to 
the  highway  money,  the  statute  requires  the  warrant  to  direct  the 
town  collector  to  pay  to  the  commissioners  of  highways  of  the  town 
such  sum  as  shall  have  been  raised  for  the  support  of  highways  and 
bridges  therein  (1  R.  S.,  1st  ed.,  396),  the  receipt  of  these  moneys 
in  this  case  by  the  supervisor,  from  the  collector,  was  extra-official 
— that  they  did  not  come  into  his  hands  as  supervisor. 

Although  the  law  provides  for  the  disbursement  of  these  moneys 
by  the  overseers  of  the  poor  and  the  commissioners  of  highways, 
respectively,  yet  as  the  warrant  directed  the  collector  to  pay  them 
over  to  the  supervisor,  and  he  did  so,  I  think  they  came  to  him  as 
supervisor.  It  was  in  that  capacity  that  he  was  intrusted  with  the 
money,  it  being  his  duty  to  deliver  it  to  the  overseers  and  commis- 
sioners, by  whom  it  was  to  be  disbursed,  for  the  purposes  for  which 
it  was  raised.  It  was  the  money  of  the  town,  of  which  he  was  super- 
visor, and  when  moneys  of  the  town  came  to  him  as  supervisor,  or 
because  he  was  supervisor,  whether  he  was  the  proper  officer  to  dis- 
burse them  or  not,  I  cannot  doubt  that  he  was  bound  as  such  super- 
visor to  account  for  them  to  the  town.  The  language  of  the  obliga- 
tion is,  '*  and  will  well  and  truly  keep,  and  pay  over,  and  account  for, 
all  moneys  belonging  to  his  town,  and  coming  into  his  hands  as 
supervisor,  then  this  obligation  to  be  void  —  otherwise  to  remain  in 
full  force  and  virtue.^' 

I  think  the  judgment  right,  and  that  it  should  be  affirmed,  with 
costs. 

MiLLBB,  P.  J.,  and  P.  Pottbb,  J.,  concurred. 

Judgment  affirmed. 
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Pabsoks^  execntor,  etc.,  v.  Best,  execatiizy  eta,  ei  at 


O(»utruction  of  tnU, 

A  will  oontuned  the  following :  "  2.  I  give  and  bequeath  onto  my  wife  all  mj 
real  estate,  to  haye  and  to  hold  the  same,  to  her  and  to  her  heirs  and  assigns 
forever,  subject,  however,  to  a  distribution  of  the  same  among  all  my  chil- 
dren, in  her  discretion,  and  when  she  may  deem  proper  so  to  do.  3.  I  give 
and  bequeath  also  to  my  wife,  all  my  personal  property,  which,  together 
with  my  said  real  estate  hereinbefore  devised  to  her,  shall  be  by  her  used, 
and  appropriated  by  her  to  the  use  of  all  my  children,  in  such  portions  and 
at  such  time  or  times  as  she  shall  adjudge  most  practicable ;  but  she  to 
make  no  appropriation  of  my  said  property  to  deprive  my  children  thereof, 
and,  also,  to  divide  the  same  among  fhem,  in  her  discretion,  when  she  may 
deem  proper." 

Held,  that  the  wife  took  the  whole  in  fee. 

Submission,  pursuant  to  section  372  of  the  Code.  The  case  was 
this :  The  plaintiff,  a  resident  of  Sharon,  Schoharie  county,  is  the 
executor  of  the  last  will  and  testament  of  Jacob  Shaul,  late  of 
Sharon,  Schoharie  county,  deceased. 

The  defendants  are  residents  of  Sharon,  Schoharie  county,  and 
defendant  Mary  Best  is  the  executrix  of  the  last  will  and  testament 
of  Charles  Best,  late  of  Sharon,  Schoharie  county,  deceased,  and  is 
the  widow  of  the  said  Charles  Best,  deceased,  and  the  daughter  of 
Jacob  Shaul,  deceased. 

The  defendants  Irrin  Best,  Martha  Best,  Alice  Best  and  Ida  Best 
are  heirs  at  law  of  the  said  Charles  Best,  deceased. 

Charles  Best  died  in  Sharon  on  or  about  the  26th  day  of  March, 
1861,  leaving  him  surviving  a  widow  and  four  infant  children. 

Also  a  last  will  and  testament  relating  to  both  real  and  personal 
estate,  which  will  has  been  duly  admitted  to  probate,  and  recorded 
in  Schoharie  county. 

So  much  of  ^e  said  will  as  becomes  important  to  examine  is  as 
follows : 

Second.  I  give  and  bequeath  to  my  well-beloved  and  faithful  wife 
Mary,  all  my  real  estate  or  farm  on  which  I  now  reside,  situate  in 
Sharon  aforesaid,  bounded  on  the  north  by  lands  of  Willard 
Hitchman,  on  the  east  by  lands  of  Nicholas  Van  Buren  and  lands 
of  John  I.  Empie,  on  the  south  by  lands  of  Jacob  Vrooman  and 
lands  of  David  Eldredge,  and  on  the  west  by  lands  of  David  Eldredge, 
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with  all  ifcs  appurtenances,  to  have  and  to  hold  the  same  to  her,  and 
to  her  heirs  and  assigns  forever ;  sabject,  however,  to  a  distribution 
of  the  same  among  all  my  children,  in  her  discretion,  and  when 
she  may  deem  proper  so  to  do. 

Third.  I  give  and  bequeath  also  to  my  well-beloved  wife  Mary,  all 
my  personal  property  of  which  I  may  be  possessed,  which,  together 
with  my  said  real  estate  hereinbefore  devised  to  her,  shall  be  by  her 
used,  and  appropriated  by  her  to  the  use  of  all  my  children,  in 
such  portions,  and  at  such  time  or  times  as  she  shall  adjudge  most 
practicable ;  but  she  to  make  no  appropriation  of  my  said  property 
to  deprive  my  children  thereof,  and  also  to  divide  the  same  among 
them,  in  her  discretion,  when  she  may  deem  proper. 

And  lastly,  I  hereby  appoint  my  well-beloved  wife  Mary,  execu- 
trix, and  my  worthy  friend  and  brother,  Israel  Shaul,  executor  of 
this  my  last  will  and  testament,  hereby*  revoking  all  former  wills  by 
me  made. 

P.  Potter,  J.  The  case  itself  does  not  present  the  points  which 
the  parties  desire  to  have  decided ;  and  no  briefs  are  presented  by 
counsel.  We  learn,  from  the  oral  statement  of  the  plaintiff's  coun- 
sel, that  the  parties  desire  judicial  construction  of  the  will,  upon 
the  question  of  title  to  the  property  devised  and  bequeathed  in  the 
second  and  third  clauses  of  the  will. 

It  is  very  clear  that  the  draftsman  of  this  will  was  unskilled  in 
that  department  of  transferring  estates,  from  the  use  of  terms  he 
has  employed ;  this  fact  is  ever  to  be  considered  in  giving  wills 
construction.  In  wills  especially,  above  all  other  instruments,  the 
intent  of  the  testator,  when  it  can  be  ascertained,  is  the  controlling 
rule  by  which  to  interpret  them.  This  intent,  generally,  is  to  be 
taken  from  the  language  employed,  and  therefore  courts  feel  bound 
to  give  effect  to  every  word  of  the  will,  without  change  or  rejection, 
provided  effect  can  be  given  to  every  part,  not  inconsistent  with  the 
general  intent  of  the  whole  will  taken  together.  In  order,  there- 
fore, to  prevent  what  appears  to  be  conflicting,  or  contrary  parts  ot 
a  will  from  neutralizing  or  destroying  each  other,  it  is  an  established 
rule  of  construction,  that  where  two  clauses  in  a  will  seem  to  be 
repugnant  or  irreconcilable,  that  the  latest  clause  shall  prevail,  as 
being  the  last  and  best-considered  expression  of  intention.  This 
rule  applies  as  well  to  devises  of  real  estate,  as  to  bequests  or 
gifts  of  personal 
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Bat  to  make  this  latter  rule  applicable,  the  latter  words  must  be 
clearly  repugnant  and  irreconcilable;  not  merely  inferentially  or 
argnmentatively  repugnant  A  deyise  or  bequest  made  in  clear^ 
positive  and  express  terms,  in  language  known  to  the  law,  and 
which  calls  for  no  interpretation,  is  not  controlled  or  overcome  by 
subsequent  ambiguous  words,  inferentially  to  another  intent.  In 
the  second  clause  of  this  will  the  testator  has  employed  the  proper 
technical  words  to  convey  to  his  wife  Mary,  an  absolute  estate  in 
fee,  in  the  property  described.  The  legal  presumption,  to  begin 
with,  is,  that  these  words  were  employed  in  their  legal  sense.  It 
was  a  conveyance  to  her,  her  heirs  and  assigns,  an  estate  in  fee.  By 
no  subsequent  clause  of  the  will,  is  this  estate  devised  to  any  one 
else.  The  second  branch  of  this  clatise,  "  subject,  however,  to  a  dis- 
tribution of  the  same  among  all  my  children,  in  her  discretion, 
and  when  she  may  deem  proper  to  do  so,**  has  no  effect  to  limit  or 
qualify  her  title.  It  can  be  regarded  as  only  the  expression  of  a  wish, 
that  in  the  exercise  of  a  discretion,  entirely  consistent  with  the 
devise,  that  Ma  children  may  be  permitted  to  enjoy  the  estate  from 
her,  when,  in  her  discretion,  she  shall  determine  to  make  distribu- 
tion. The  word  "  subject "  does  not  control  the  preceding  devise, 
but  is  controlled  by  the  positive  language  which  precedes  it,  and  the 
qualification  of  it,  by  the  "  discretion  '*  which  follows  it  It  is  in 
nowise  repugnant  to,  or  irreconcilable  with,  the  preceding  words  of 
the  devise. 

But  it  is  claimed  that,  notwithstanding  the  devise  of  an  estate  in 
fee,  to  the  widow,  in  the  second  clause  of  the  will,  the  provisions  of 
the  third  clause  are  so  repugnant  and  irreconcilable  therewith,  that 
the  latter  qualifies  and  controls  the  language  of  the  former.  This 
presents  a  question  to  be  determined,  if  it  may  be,  by  rules  of  con- 
struction that  have  been  settled  by  adjudications.  One  rule  is,  that 
an  express  and  positive  devise  cannot  be  controlled,  either  by  sub- 
sequent words  of  implication,  or  of  ambiguity,  or  by  inference  or 
argument  from  other  parts  of  the  will.  Oollet  v.  Lawrence^  1  Ves. 
269 ;  Jones  v.  Colbeck,  8  id.  42.  Another  rule  is,  as  above  stated, 
that  there  must  be  an  actual  disposition  or  gift  of  the  same  prop- 
erty for  some  other  definite  object,  or  to  some  other  person,  to  defeat 
an  express  and  clear  devise,  made  in  ^appropriate  terms ;  that  mere 
negative  words  will  not  do.  1  Jarm.  on  Wills,  294.  For  instance, 
a  declaration  in  a  will,  that  a  devise  or  bequest  shall  not  lapse,  does 
not  per  se  prevent  it  from  failing  by  the  death  of  the  object,  in  the 
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testator's  life-time,  since  negative  words  do  not  amount  to  a  gift» 
and  the  only  mode  of  excluding  the  title  to  whomsoever  the  law 
casts  the  property,  is  to  give  it  to  some  one  else.  Id. 

It  is  true,  that  there  are  words  in  the  third  clause  of  the  will,  of 
strong  implication,  that  the  testator  intended  that  all  his  children 
should  have  a  division  of  the  estate,  notwithstanding  the  devise  and 
bequest  to  his  wife ;  but  also  in  terms  clearly  excluding  the  idea 
that  it  was  to  be  an  ^ual  division.  It  was  to  be  '^in  such  portions 
as  his  wife  should  adjudge  most  practicable.'^  The  whole  control 
of  the  estate,  in  this  particular,  was  given  to  the  wife.  So,  too,  the 
time  when  to  make  division  was  to  be  at  her  discretion.  She  was 
given,  by  this  view,  her  life-time  in  which  to  exercise  the  power. 
Neither  of  the  children  had  any  claim  during  her  life  that  could  be 
enforced :  first,  because  it  would  not  be  due  by  any  claimed  construc- 
tion; and  second,  because  neither  had  any  specific  portion  that 
could  be  called  his  or  her  own. 

But  suppose  she  died  without  making  any  divisions :  by  what 
language  in  the  will  could  the  children  take  the  estate,  and  in  what 
proportions? 

Again,  if  this  ambiguous  language,  in  the  third  clause,  is  to  be 
given  the  force  claimed,  then  the  widow  had  no  portion  of  the 
estate,  real  or  personal,  that  she  could  use,  notwithstanding  the  de* 
vise  or  bequest.  It  declares  that  all  the  real  estate  devised  to  her^ 
and  all  the  personal  estate  bequeathed  to  her,  ^^  shall  he  by  Tier  used 
and  appropriated  to  the  use  of  all  my  children,"  giving  to  his  wife 
only  the  choice  of  time,  and  discretion  as  to  the  proportions,  in 
which  she  shall  divide  it ;  "  but  ^he  to  make  no  appropriation  of  my 
said  property  to  deprive  my  children  thereofl"  To  give  this  lan- 
guage full  literal  force,  she  could  not  appropriate  it  to  her  own  use 
or  support. 

To  give  such  construction  would  be  a  violation  of  that  rule,  that 
all  parts  of  a  will  are  to  be  construed  in  relation  to  each  other,  and, 
so,  if  possible,  to  form  one  consistent  whole.  The  words  of  the 
devise  in  the  second  clause,  and  of  the  bequest  in  the  third  clause, 
are  appropriate  technical  words,  and  the  presumption  must  be,  that 
they  were  intended  to  be  employed  in  their  legal  sense,  in  the  ab- 
sence of  a  clear  devise  or  bequest  to  the  contrary.  To  fail  to  give 
them  this  eflfect,  would  be  a  violation  of  another  rule,  which  requires 
that  the  courts  in  their  construction  give  to  every  expression  some 
effect,  rather  than  one  that  will  render  any  of  the  expressions  inop- 
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erative;  and,  also,  that  where  two  claims  for  constraction  are  made 
upon  the  use  of  the  same  language,  that  is  to  be  preferred  which 
•  will  prevent  intestacy. 

It  is  not  in  the  power  of  courts  to  make  consistent  all  the  terms 
of  wills,  drawn  by  a  class  of  bungling  scriveners,  who  seldom  ex- 
press the  intent  of  the  testator,  for  want  of  knowledge  of  the  use 
of  the  terms  they  employ,  but  this  is  an  evil  that  has  no  cure ;  and 
courts  must  ever  struggle  with  this  condition  of  things. 

K  I  am  right  in  my  views  of  construction,  the  devise  and  bequest 
of  the  estate  was  to  the  widow  in  fee ;  there  is  no  power  to  control 
her  use  of  it  during  life.  Judgment  should  be  entered  in  her  favor 
in  pursuance  of  these  views. 

MiLLEB,  P.  J.,  and  Danibus,  J.,  concurred  in  the  opinion.  . 

Judgment  accordingly » 


BicKKBLL  V.  Lancaster  City  and  Couisttt  Fire  Ikburanoe 

Company,  appellant. 

Inswrwnee — in^twraJble  inter Mt — owner sMp  — fraudulent  eale. 

The  finn  of  T.  &  J.  held  a  mill  under  a  contract  of  sale.  At  a  receiver's  sale 
of  the  interest  of  such  firm  plaintiff  purchased  the  same,  took  possession,  and 
procured  an  insurance  upon  the  property  in  and  about  the  mill,  representing 
to  the  insurers  that  he  held  the  mill  under  a  contract  of  sale.  Held,  that  plains 
tiff  had  an  insurable  interest  in  such  mUl,  and  was,  so  far  as  the  insurer  was 
concerned,  the  owner,  and  the  fact  that  he  had  purchased  it  for  the  benefit 
of  T.  &  J.  would  not  avoid  the  policy  of  insurance. 

While  such  a  sale  might  be  void  as  to  creditors,  it  is  valid  betweeh  the  parties. 
The  insurer  does  not  stand  in  the  position  of  a  creditor  and  cannot  impeach 
the  transaction  for  fraud.  - 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  and  an  order 
denying  a  motion  by  defendant  for  a  new  trial.  The  facts  appeal 
in  the  opinion. 

Magane  &  ffolbrook,  for  appellant 

Vary  A  Stone,  for  respondent 
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Danforth,  J.  This  is  an  action  brought  to  recover  for  loss  by 
fire  occurring  July  1,  1870,  upon  a  policy  of  insurance  issued  by 
defendant  to  plaintiff,  insuring  plaintiff  against  all  such  loss  or 
damage  as  might  occur  by  fire  to  the  amount  of  $1,300;  1700  being 
on  property  contained  in  saw  and  planing  mill,  held  by  plaintiff 
under  contract  from  George  Parish ;  $600  on  plaintiff *s  lumber  in 
said  mill,  and  within  thirty  feet  of  same. 

The  answer  admits  the  incorporation  of  the  company,  the  issuing 
of  the  policy,  loss  by  fire,  and  sets  up  fraudulent  representation  by 
plaintiff,  that  he  held  said  mill  property  by  contract  of  purchase 
from  Parish,  that  he  in  truth  had  no  contract,  that  his  only 
interest  was  fraudulent  and  colorable,  and  that  the  equitable  owners 
of  the  property  were  Thompson  &  Judd,  and  that  their  interest  was 
not  known  to  defendant  nor  stated  in  the  policy.  Judgment  for 
plaintiff,  $643.42. 

The  policy  contained  a  clause  providing  that  the  company  shall 
not  be  liable  for  loss  for  fraudulent  claims,  nor  for  loss  for  property 
owned  by  any  other  party,  unless  the  interest  of  such  party  is  stated 
in  the  policy. 

On  the  trial  it  appeared  that  on  January  1, 1868,  one  Parish  was 
the  owner  of  this  mill  property,  and  that  on  that  day  Thompson 
&  Judd  entered  into  a  contract  for  its  purchase,  in  which  contract 
is  a  condition  that  all  tools,  implements  and  machinery  put  into  said 
mill  should  become  a  part  of  the  freehold  (these  are  covered  by  the 
terms  of  the  policy) ;  also,  it  contained  a  condition,  that  if  the  said 
Thompson  &  Judd  should  fail  to  pay  the  installments  when  due. 
Parish  might  declare  the  contract  forfeited.  Thompson  &  Judd 
went  into  possession  immediately  under  said  contract^  and  remained 
in  possession  until  January  17,  1870,  when  plaintiff  purchased  said 
contract  at  a  receiver's  sale  of  Thompson  &  Judd's  property,  and 
plaintiff  immediately  entered  into  possession  under  said  contract,  and 
insured  the  property  March  1, 1870,  and  was  in  possession  at  the 
time  of  the  fire. 

The  appellant  claims  that  the  court  erred  in  admitting  the  bill  of 
sale  from  the  receiver  of  Thompson  &  Judd's  property,  to  the  plain- 
tiff, against  defendant's  objection  that  the  subscribing  witness  must 
be  called. 

The  instrument  was  properly  acknowledged,  and  by  Laws  of  1833 
(ch.  271,  §  9)  was  entitled  to'  be  received  in  evidence  on  the  trial 
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of  any  action,  with  the  same  effect  and  in  the  same  manner  as  if  it 
were  a  conveyance  of  real  estate. 

On  the  trial  witness  Beckwith  was  asked  by  defendant :  "  Did  you 
enter  into  an  arrangement  on  behalf  of  Bicknell,  the  plaintiff,  that 
the  property  should  be  bid  off  at  the  receiver's  sale  for  the  benefit 
of  Thompson  &  Judd  ?"  and  the  defendant  also  offered  to  prove 
that  the  purchase  at  the  receiver's  sale,  although  in  plaintiff's  name^ 
was  for  Thompson  &;  Judd  in  point  of  fact  The  objection  to  the 
question  and  offer  was  sustained. 

It  is  not  claimed  by  defendant  that  any  false  representation  was 
made  by  Bicknell  as  to  the  value,  location,  hazard,  or  exposure  of 
the  property,  but  as  to  his  interest  when  he  said  he  held  it  under  a 
contract  of  purchase  from  Parish.  Bicknell  bought  at  the  receiver's 
sale  the  interest  of  Thompson  &  Judd  in  their  contract  for  purchase 
from  Parish,  and  so  far  as  the  evidence  shows  therefore,  substan- 
tially held  the  property  under  a  contract  of  purchase  from  Parish. 

The  only  question  is,  was  it  competent  for  the  defendant  to  show 
that  Bicknell  purchased  at  the  receiver's  sale  for  the  benefit  of 
Thompson  &  Judd.  At  the  time  of  procuring  the  insurance  Bick- 
neU  held  under  the  receiver's  sale  the  contract  of  purchase  and  was 
in  possession  of  the  property. 

By  virtue  of  the  instrument  of  purchase  and  the  possession  he 
had  an  insurable  interest 

Even  if  the  contract  had  not  been  fulfilled  by  Thompson  &  Judd, 
Parish  had  not  declared  it  forfeited,  and  Thompson  &  Judd  had  in 
it  an  interest  which  was  the  subject  of  sale,  and  such  interest  was 
sold  to  plaintiff. 

If  the  purchase  by  Bicknell  was  in  point  of  fact  for  the  benefit 
of  Thompson  &  Judd,  ^t  was  void  as  against  creditors  of  Thompson 
ft  Judd,  but  valid  and  effectual  as  between  the  parties  to  the  sale. 
Moseley  v.  Moseley,  15  K  Y.  334 ;  Garfield  v.  Hatmaker,  id.  475. 

The  defendant  does  not  stand  in  the  position  of  a  creditor,  and 
he  cannot  say  that  the  agreement  is  void  for  fraud.  The  plaintiff  is 
the  absolute  owner  of  the  contract  so  far  as  the  defendant  is  con- 
cerned, even  if  there  was  fraud  between  plaintiff  and  Thompson  &; 
Judd. 

I  am  unable  to  find  any  error  in  this  case. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
Vol.  I.  —  28 


218  THIRD  DEPAETMENT, 

Steams  y..Ing^haia. 


Stbabks  ei  oLy.  Isqulamajl  et  al^  appellants. 

JBhidenoe — adulterated  miik — teete. 

In  an  action  for  the  penalties  provided  by  chapter  518,  Laws  of  1864,  as 
amended  bj  chapter  568,  Laws  of  1869,  for  watering  and  skimming  milk 
supplied  to  a  cheese  factory,  held,  that  evidence  of  tests  of  defendant's 
milk,  made  a  year  after  the  violation  of  the  statute  was  claimed  to  have 
occurred,  was  inadmissible  against  defendant. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

Morgan  S  Rafter y  for  appellants. 

8,  D.  WhitOf  for  respondents. 

Dakfobth,  J.  This  action  was  brought  against  the  defendant, 
Henry  Ingraham,  to  recover  twenty  penalties  for  watering  and 
skimming  milk,  in  September  and  October,  1869.  See  chapter  518 
of  Laws  of  1864,  as  amended  by  chapter  563  of  Laws  of  1869.  The 
plaintiffs  are  a  portion  of  the  patrons  of  the  factory.  The  other 
patrons  were  the  real  defendant,  Heury  Ingraham,  and  some  four 
others,  who  were  made  defendants  nominally  because  they  would  not 
consent  to  join  as  plaintiffs.  Henry  Ingraham  only  defended.  The 
case  was  referred. 

The  referee  found  the  defendant  guilty  of  fourteen  violations, 
and  fixed  the  penalty  at  (50  each,  making  a  total  of  $700,  for  which 
he  ordered  judgment  with  costs. 

This  appeal  comes  before  this  court  upon  a  bill  of  exceptions. 
The  exceptions  in  relation  to  the  findings  of  fact  are  waived. 

The  only  questions  therefore  are  as  to  the  correctness  of  the  rulings 
of  the  referee  upon  the  trial,  and  the  further  point  raised  by  the 
appellant  that  in  any  event  the  plaintiffs  could  recover  for  only  one 
penalty.  Of  course  it  will  not  be  necessary  to  examine  the  last 
proposition  if  either  of  the  others  are  found  with  appellant 

This  action  was  commenced  October  25, 1869,  and  the  trial  con« 
tinned  before  the  referee  from  time  to  time,  commencing  in  April, 
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1870,  and  concluding  the  27th  day  of  October,  of  the  same  year. 
The  plaintiff  were  permitted  by  the  referee  to  prove  a  test  or  trial 
and  the  result  of  same  of  defendant's,  Henry  In^aham's,  milk,  in 
the  summer  of  1870,  a  long  time  after  the  commencement  of  the 
action  and  daring  the  time  of  the  trial.  The  defendant  objected  to 
this  eyidenee,  among  other  grounds  for  the  reason  that  there  was  no 
eTidence  tending  to  show  defendant,  Henry  Ingraham,  a  patron  of 
the  factory  at  that  time,  and  also  that  the  evidence  was  incompetent 
and  immaterial. 

The  experiment  was  of  a  different  nature,  and  with  milk  of  dif- 
ferent cows  from  those  of  the  prior  season.  The  circumstances  of 
the  test  or  trial  were  all  different;  proof  is  too  remote  and  founded 
on  entirely  different  circumstances.  Trials  with  defendant's  milk 
almost  a  year  after  the  commencement  of  the  action,  after  the  issues 
are  made  up  and  are  being  tried,  could  not  be  material.  It  is  well 
settled  ^  no  proof  can  be  given  of  facts  not  put  in  the  issue  by  the 
pleadings."  N.  T.  Central  Ins.  Co,  v.  Nat,  Protection  Ins,  Oo,^  20 
Barb.  468.  The  testimony  received  by  the  referee  oH  this  poinfr  was 
not  confined  to  the  issue.  Henry  Ingraham  was  prosecuted  by 
plaintiffs  in  a  penal  action  and  for  violations  of  law  within  the  time 
fixed  by  the  complaint,  and  not  for  violations  of  law  about  one  year 
thereafter. 

This  evidence,  in  my  opinion,  should  have  been  excluded.  The 
same  rule  is  applicable  to  the  evidence  received  under  objection  and 
exception,  by  the  referee,  from  the  witness,  Edwin  Whitford,  who 
was  permitted  to  testify  to  an  experiment  made  after  the  issue  was 
joined  and  during  the  trial,  with  the  milk  of  the  cows  of  one  of  the 
plaintiffs.  I  am  unable  to  say  what  influence  this  evidence  and 
other  evidence  admitted  of  like  character  had  upon  the  mind  of  the 
referee  in  arriving  at  the  conclusions  to  which  he  came.  The  defend- 
ant may  have  been  unfavorably  affected  by  this  evidence.  Among 
other  charges  in  the  complaint  upon  which  plaintiffs  sought  to  and 
did  recover,  were  charges  for  skimming  milk,  and  some  evidence 
was  given  tending  to  show  that  one  Goman,  the  agent  of  the  patrons, 
had  given  permission  that  for  a  certain  limited  time  that  might  be 
done. 

The  defendant,  Henry  Ingraham,  was  asked  by  his  counsel,  while 
giving  his  evidence,  "  In  the  skimming  of  your  milk  from  the  time 
Coman  directed  you  to  about  the  3d  of  October,  and  from  that  time 
until  you  left  the  factory,  did  you  suppose  you  were  violating  the 
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statutes  by  skimming?"  This  was  objected  to  by  plaintiffs'  coansel 
as  incompetent  and  immaterial.  Objection  was  sustained,  and 
defendant  excepted. 

This  was  error,  for  it  was  competent  to  show  the  intent  of  the 
defendant. 

I  regard  it  well  and  properly  settled  that  the  intention  of  a  party 
charged  with  a  fraud  nuiy  be  given  in  evidence.  Fope  t.  Harty  35 
Barb.  630 ;  Mathews  v.  PouUney^  33  id.  127 ;  Seymour  v.  Wilsouy  14 
N.  T.  567. 

Without  discussing  the  question  as  to  how  far  Goman,  as  agent, 
had  the  right  to  give  a  license  to  the  patrons  to  skim  theit  milk, 
this  action  was  one  authorized  under  a  special  law  and  fixing  severe 
penalties  for  a  violation,  and  the  referee  has  found  the  defendant 
guilty  of  violating  the  law  three  times  in  skimming  his  milk,  but 
refused  to  take  his  evidence  on  his  intent  in  the  transactions. 

The  judgment  in  this  action  affects  the  defendant  beyond  the 
amount  of  money  which  is  involved  therein. 

His  character,  which  is  of  greater  importance,  is  to  suffer,  and  he 
should  have  been  allowed  to  answer  the  question  of  his  intent. 

Improper  and  immaterial  evidence  having  been  admitted,  and 
proper  evidence  excluded,  the  judgment  should  be  set  aside  and  a 
new  trial  granted,  costs  to  abide  the  result. 

Daniels,  J.  I  concur  in  the  conclusion  that  the  judgnient  in 
this  cause  should  be  reversed  and  a  new  trial  ordered,  on  the  ground 
that  incompetent  evidence  was  received  by  the  referee.  His  ruling 
cannot  be  maintained  as  correct,  because  the  evidence  tended  to 
.  establish  the  accuracy  of  the  instrument  made  use  of  as  a  means  of 
making  correct  tests  of  the  quality  and  character  of  the  milk  which 
he  supplied.  For  while  it  tended  to  establish  that  fact,  it  also  at  the 
same  time  tended  to  prove  that  the  defendant  had,  after  the  suit 
was  commenced,  committed  acts  similar  to  those  forming  the  sub- 
stance of  the  issue.  And  from  the  proof  of  those  acts  the  referee 
could  derive  some  support  for  his  conclusion  that  the  defendant  had 
probably  done  the  same  things  before.  In  that  way  the  defendant 
was,  or  could  have  been,  prejudiced  by  this  evidence,  and  it  should 
not  for  that  reason  have  been  received.  The  referee  may  not  have 
made  that  use  of  it,  but  as  it  was  in  his  power  to  do  so  as  long  as  it 
was  before  him,  and  as  there  is  nothing  in  the  case  showing  he  did 
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not  make  such  use  of  it,  there  is  no  ground  for  conclnding  that  the 
defendant  was  not  prejudiced  by  it. 


MiLLEB,  P.  J.,  concurs  in  the  result. 


Peoplb  ez  rel,  Toumaks,  supervisor,  etc.,  v.  Waqkeb,  county 

judge,  etc. 

Bonding  iown» — certionm — parties  —  toithdraiwU  by  tax  payers  of  consent  to 

bonding. 

In  proceedings  by  certiorari  to  review  the  action  of  a  county  judge  in  proceed- 
ings to  bond  the  town  of  D.  under  chap.  907,  Laws  of  1869,  and  chap.  925,  Laws 
of  1871,  hM,  that  the  fact  that  the  relator  had  signed  the  consent  required 
bj  law  to  authorize  the  bonding,  did  not  preclude  him  from  acting  individ- 
ually as  relator  in  the  proceedings  by  certiorari.  Held,  also,  that  the*  town 
was  entitled  to  institute  proceedings  by  certiorari  for  the  same  purpose. 

The  refusal  of  the  county  judge,  at  the  hearing  before  him,  to  permit  tax 
payers  who  had  signed  to  withdraw  their  consent  to  the  bonding,  held 
erroneous.* 

Cebtiorari  to  review  the  proceedings  on  application  to  bond  the 
town  of  Delhi,  Delaware  county,  before  the  judge  of  that  county. 
The  facts  appear  sufficiently  in  the  opinion. 

0.  W.  Smithy  for  relator. 

S.  H.  White,  for  defendant. 

Miller,  P.  J.  This  certiorari  is  argued  in  connection  with  a 
motion  to  set  aside  the  proceedings  for  irregularity  upon  the  ground 
that  the  relator  is  incompetent  to  act  as  such  because  he  was  one  of 
the  original  petitioners  for  the  bonding  of  the  town,  and  not  having 
withdrawn,  he  is  estopped  from  bringing  a  certiorari,  and  also  for 
the  reason  that  there  is  no  party  in  the  proceeding  legally  aggrieved 
by  the  adjudication  or  entitled  to  sue  out  the  writ.  Even  if  there 
may  be  a  question  whether  the  relator,  as  supervisor,  can  institute 
this  proceeding,  I  am  inclined  to  think  that  he  is  not  prechided  as 

*  In  PenpU  ex  rd.  Akin  ▼.  Morgan,  ante,  p.  101,  it  is  held  that  the  town  is  not  a  proper 
party  to  institute  prooeedlugs  by  certiorari. 
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an  individual  from  being  the  relator.  There  is  no  statutory  pro- 
hibition against  it,  and  it  may  well  be,  that  a  person  who  has  signed 
a  petition  for  bonding  a  town  according  to  law  is  not  deprived  of 
the  right  to  review  the  proceedings  where  they  have  been  illegally 
conducted.  It  is  signed  upon  the  hypothesis  that  a  majority  df  the 
tax  payers  are  to  consent  to  the  bonding,  and  that  the  proceedings 
shall  be  lawful  in  all  respects.  Now,  in  case  a  portion  of  the  tax 
payers  withdraw,  or  oflfer  to  withdraw,  so  as  to  render  the  amount 
insufficient  within  the  meaning  of  the  law,  or  in  case  the  county 
judge  exceeds  his  powers,  there  is  no  good  reason  why  a  person  who 
has  signed  should  be  bound  so  as  to  be  unable  to  question  the 
illegal  act  The  proceeding  is  not  an  action  in  which  the  tax  payers 
signing  are  parties,  and  hence  it  cannot  be  said  that  a  relator,  who 
is  a  petitioner  in  such  a  case,  occupies  an  antagonistic  or  an  incon- 
sistent position.  Besides,  he  acts  not  for  himself  alone,  but  for 
others,  who  are  tax  payers,  and  on  the  behalf  of  the  people,  who  are 
in  fact  the  plaintiffs,  institutes  the  proceeding.  The  object  of  a 
relator  in  such  a  proceeding  is,  in  part  at  least,  to  have  a  party  who 
may  be  responsible  for  the  costs  in  case  of  an  adverse  result,  and  I 
see  no  good  reason  why  a  person  who  has  petitioned  for  the  issuing 
of  bonds  is  not  a  suitable  person  for  the  purpose  named,  as  well  as 
to  represent  the  people  interested,  or  why  such  person  is  estopped 
in  law  from  being  a  relator.  If  we  regard  as  surplusage,  as  I 
think  we  have  a  right  to  do,  t}ie  description  of  the  relator's  official 
character  in  the  title  of  the  case,  the  certiorari  is  properly  brought 
in  his  name  as  an  individual. 

Even  if  there  be  any  serious  doubt  as  to  the  right  of  the  relator 
to  bring  a  certiorari  as  supervisor  of  the  town  or  individually,  I  am 
inclined  to  think  that  the  proceeding  can  be  upheld  by  amending 
the  title  of  the  case,  in  striking  out  the  name  of  Youmans  and  his 
title,  thus  making  it  a  case  in  the  name  of  the  town  of  Delhi  alone. 
Such  an  amendment  comes  within  section  173  of  the  Code,  and 
should  be  allowed  in  furtherance  of  justice.  The  right  of  the  town 
to  bring  the  certiorari,  I  think,  is  entirely  manifest.  The  statute 
laws  of  1871,  chapter  925  (p.  2118,  §  10),  does  not  limit  the  right 
to  review  the  proceedings  by  certiorari  in  such  cases  to  any  par- 
ticular  class  of  persons,  and  I  think  the  town  which  is  to  be  bonded 
is  clearly  entitled  to  be  a  party  in  a  proceeding  which  may  seriously 
affect  its  local  interests  and  property,  as  well  as  the  rights  of  at 
least  every  taxable  inhabitani 
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The  town  is  liable  to  pay  the  bonds  by  means  of  the  property  of 
its  tax  payers,  and  is  bonnd  to  provide  for  the  interest  and  principal, 
smd  it  would  therefore  seem  to  follow  that  it  would  have  a  right  to 
maintain  an  action  in  regard  to  their  validity.  In  the  Town  of 
Dnanesburgh  v.  Jenkins,  46  Barb.  294,  it  was  held,  that  a  town  may 
maintain  an  action  to  restrain  the  negotiation  of  bonds  issued  in 
the  name  of  a  town,  by  a  person  assuming  to  act  as  commissioner, 
in  payment  for  subscriptions  to  stock  of  a  railroad  company.  This 
case  is  in  point,  and  is  applicable  directly  to  the  one  at  bar. 

As  there  is  no  valid  ground  for  quashing  the  writ,  it  becomes 
important  to  consider  whether  the  proceedings  of  the  county  judge 
were  legal  and  in  accordance  with  the  statute  (Laws  of  1869,  ch. 
907 ;  Laws  of  1871,  ch.  925). 

It  appears  from  the  return  that  the  contestants  appeared  before 
the  county  judge,  and,  although  their  names  are  not  given,  it  is 
manifest  that  there  was  a  conflict  upon  the  question  presented  to 
him,  as  objections  were  made  and  overruled,  and  witnesses  called  by 
the  contestants  and  sworn  in  opposition  to  the  proposed  bonding. 
It  is  not  essential  that  the  parties  opposing  should  be  named  spe- 
cifically, and  does  not  deprive  them  of  the  advantage  and  rights 
acquired  by  their  appearance  because  they  are  not  mentioned  in  the 
return  of  the  county  judge  to  the  writ. 

The  county  judge  was  clearly  wrong  in  not  allowing  certain  tax 
payers  to  withdraw  their  names  from  the  petition  as  was  proposed. 
The  contestants  offered  to  have  forty-six  of  the  persons  whose 
names  were  signed  to  the  petition,  representing  property  upon  the 
assessment  roll  to  the  amount  of  $47,470,  appear  and  withdraw 
their  consents.  This  was  objected  to  by  the  applicants  and  the 
offer  refused,  which  I  think  was  error.  Had  these  names  been 
stricken  out,  it  would  have  reduced  the  names  and  amount  of  tax* 
able  property  so  that  there  would  not  have  been  the  requisite 
number  of  names  or  amount  of  property  to  authorize  the  bonding 
of  the  town. 

In  The  People  v.  Sawyer,  recently  decided  in  the  court  of  appeals, 
it  was  held  that  the  petitioners  have  the  right  to  withdraw  their 
names  from  the  petition  at  any  time  before  the  case  is  finally  sub- 
mitted to  the  county  judge.  The  offer  made  by  the  contestants 
covered  this  distinct  proposition ;  was  not  objected  to  as  not  being 
sufficiently  specific,  and  it  is  no  answer  to  say  to  its  admissibility 
that  no  contestant  appeared  and  offered  to  withdraw.    The  ruling 
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of  the  county,  judge  precluded  any  necessity  of  a  personal  appear- 
ance of  each  one,  or  any  of  the  tax  payers  referred  to,  and,  so  long 
as  the  offer  appears  to  have  been  made  in  good  faith,  it  was  suffi- 
cient. In  fact,  it  is  to  be  assumed,  in  the  absence  of  any  intimation 
in  the  proceedings  to  the  contrary,  that  they  were  ready  to  present 
themselyes,  if  they  had  not  been  prevented  from  doing  so,  even  if 
they  were  not  personally  present. 

Several  other  objections  are  urged  to  the  proceedings,  but,  as  the 
error  of  the  county  judge  already  stated  is  a  fatal  one,  it  is  not 
necessary  to  discuss  them. 

The  motion  to  set  aside  the  proceedings  must  be  denied,  and  the 
proceedings  reversed  and  dismissed  without  costs. 

So  ordered. 


Decker,  appellant,  v.  Shelton  et  oL 

Trover — wTien  party  in  posMssion  of  property  not  liaSU  for  oonoernon. 

Plaintiff  drew  some  logs  to  the  mill  of  defendants  to  be  sawed.  One  W. 
claimed  to  own  the  logs.  One  of  the  defendants  seeing  W.  approach  the 
millj  said  to  a  person  present,  "  There  comes  W.  after  that  lamber,  you  show 
him  where  it  is."  The  person  addressed  put  his  head  out  of  the  window 
and  said  to  W.,  "  There  is  your  lumber."  After  which  W.  carried  the  logs 
away.  Held,  that  the  action  of  defendant  did  not  render  him  or  his  oo-de- 
fendant  liable  to  plaintiff  for  the  conversion  of  the  logs. 

Appeal  from  a  judgment  of  the  county  court  of  Schuyler  county 
m  favor  of  the  defendant  in  an  action  brought  in  a  court  of  a  jus- 
tice of  the  peace.    The  facts  appear  in  the  opinion. 

8.  0.  Keeler,  for  appellant 

Jf.  J/.  Mead,  for  respondents. 

Miller,  P.  J.  This  action  was  brought  before  a  justice  of  the 
peace  of  Schuyler  county  to  recover  the  value  of  certain  logs  which 
the  plaintiff  drew  to  the  defendants'  saw-mill  to  be  sawed,  and 
which  it  was  alleged  the  defendants  had  unlawfully  disposed  of  and 
converted  to  their  own  use. 
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The  proof  showed  that  the  logs  in  question  were  claimed  by  one 
Winton,  who  took  and  carried  them  away  from  the  premises  of  the 
defendants.  The  justice  rendered  a  judgment  in  favor  of  the  plain- 
tiff for  the  yalue  of  the  logs,  which  was  reversed  upon  appeal  to 
the  county  court,  and  the  plaintiff  appealed  to  this  court. 

The  only  question  in  the  case,  I  think,  is  whether  the  defendants 
participated  in  the  taking  and  conversion  of  the  logs  so  as  to  make 
them  liable.  The  rule  is,  that  a  defendant  cannot  be  made  liable 
either  in  trespass,  or  in  any  other  form  of  action,  for  simply  receiv- 
ing the  goods  of  another,  wrongfully  delivered  to  him  by  the  person 
in  actual  possession,  unless  he  afteriuard  does  some  {let  amounting 
to  a  conversion  or  asportation.  This  rule  allows  the  defendant  to 
remain  passive  and  neutral,  and  he  has  no  right  to  refuse  to  give 
up  the  property  to  either  party,  without  taking  upon  himself  the 
responsibility  of  showing  title  in  either.  Rogers  v.  Wier,  34  N.  Y. 
470. 

Did  the  defendants  do  toy  act  which  rendered  them  liable  within 
the  principle  laid  down  ?  The  evidence  upon  this  subject  is  within 
a  narrow  compasa 

One  of  the  witnesses  for  the  plaintiff,  Elias  Bennett,  testifies  that 
when  Winton  came  after  the  lumber  Guy  Shelton,  one  of  the 
defendants,  said  to  him,  "  There  comes  Winton  after  that  lumber ; 
you  show  him  where  it  is."  The  witness  then  put  his  head  out  of 
the  mill  and  told  Winton,  "  There  is  your  lumber."  3e  also  testifies 
that  it  is  customary  to  show  the  customers  where  the  lumber  is 

• 

piled  when  they  come  after  it,  and  that  Guy  was  near  enough  to 
hear  him  tell  Winton  where  the  lumber  was.  In  thus  directing  the 
witness  to  point  out  the  lumber,  I  think  that  the  defendant  did  not 
violate  the  rule  in  question.  If  he  had  refused  to  deliver  it  he 
would  have  taken  upon  himself  the  burden  of  showing  who  the  true 
owner  was,  and  thereby  made  himself  liable.  He  knew  that  there 
was  a  dispute  as  to  title  between  the  plaintiff  and  Winton,  and  so 
long  as  he  did  not  aid  either  party,  and  preserved  a  neutrality 
between  them,  the  defendant  was  justified.  The  expression  "  There 
is  your  lumber,"  if  the  defendants  can  be  made  answerable  for  what 
th«  witness  heard,  or  even  if  Guy  Shelton  possibly  may  have  heard 
it — which  is  by  no  means  entirely  clear  —  wjvs  equivalent  to  saying 
"there  is  the  lumber  which  you  claim,"  without  taking  any  part  in 
the  controveray  as  to  who  had  the  actual  title.  It  did  not,  I  think, 
bind  either  of  the  defendants.    Certainly  not  the  defendant  who 
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was  not  present  when  the  lamber  was  taken  away,  and  who  testifies 
that  he  did  not  authorize  any  one  to  take  it. 

If  the  right  of  the  plaintiff  to  a  recovery  rests  upon  so  slender  a 
basis  as  the  language  referred  to,  its  import  and  effect  should  not  be 
extended  by  construction  so  as  to  include  a  party  who  was  not 
present  at  the  time.  Upon  no  sound  principle  can  it  be  held  to 
create  a  joint  liability  in  an  action  for  a  tort,  and  make  a  party 
liable  who  was  in  no  sense  a  participator  in  the  transaction.  If  the 
defendants  are  liable  at  all,  it  is  in  consequence  of  what  was  done 
at  the  time  Winton  took  the  logs,  and  upon  no  other  ground.  As 
one  of  the  defendants  was  not  there,  he  cannot  be  made  to  answer 
for  what  he  did  not  sanction  in  any  manner.  The  judgment 
against  both  of  the  defendants  is  therefore  without  e^^idence  to 
sustain  it  upon  the  ground  last  stated. 

But  independent  of  this  consideration,  as  hereinbefore  stated,  I 
am  of  the  opinion  that,  giving  full  latitude  to  the  testimony  of  the 
witness  Bennett,  it  is  not  sufficient  to  uphold  the  judgment,  and 
that  the  county  court  was  right  in  reversing  it. 

The  judgment  of  the  county  court  must  therefore  be  affirmed 

with  costs. 

Judgment  affirmed. 


Brack  y.  Gould,  appellant 

Husband  and  wife — dealingi  between — eatopp^ 

The  owner  of  a  heifer  sold  the  same  to  his  wife,  who  sold  it  to  the  plaintiff. 
After  such  sales  the  husband  mortgaged  the  heifer  to  defendant.  Held,  that 
the  wife  was  not  prevented  from  acquiring  title  to  the  heifer  by  reason  of 
the  marital  relation,  and  that  plaintiff's  title  derived  through  her  was  valid. 

A  husband  may  transfer  a  valid  title  to  personal  property  directly  to  his  wife 
by  sale  and  delivery  for  a  valid  consideration. 

The  defendant  took  the  heifer  under  the  mortgage  with  the  assistance  of  the 
mortgagor.  Plaintiff  resisted  the  taking  awhile,  after  which  he  said  he 
would  fight  no  longer,  but  would  look  to  his  father  (the  mortgagor)  for  pay. 
Held,  that  this  was  not  a  consent  to  taking  the  heifer  so  as  to  estop  plaintiff. 

The  action  was  brought  in  a  justices'  court  to  recover  the  value 
of  a  heifer  which  the  plaintiff  alleged  was  wrongfully  taken  by  the 
defendant.    The  plaintiff  proved  title  by  means  of  a  purchase  from 
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his  mother,  Irena  Brace,  who  claimed  title  by  purchase  from  her 
husband,  James  B.  Brace.  The  defendant  justified  the  taking  by 
virtue  of  a  mortgage  given  by  said  James  B.  Brace  eighteen  months 
after  the  alleged  sales  aforesaid. 

The  jury  in  the  justices'  court  found  in  favor  of  the  plaintiff. 
Judgment  was  entered,  and  the  defendant  appealed  to'  the  county 
court,  where  the  judgment  was  aflSrmcd. 

The  material  facts  are  sufficiently  stated  in  the  opinion. 

Cliarles  A.  Clarh,  for  appellant 
Charles  E.  Parker,  for  respondent. 

MiLLEB,  P.  J.  The  plaintiff  claims  to  derive  title  to  the  heifer 
in  question  by  purchase  from  his  mother,  Irena  Brace,  and,  prima 
facie,  there  was  sufficient  evidence  to  sustain  a  finding  of  the  jury 
in  his  favor  upon  that  subject. 

The  question  made  as  to  the  sale  being  fraudulent  as  against 
creditors  was  also  for  the  jury,  and,  as  they  have  found  for  the 
plaintiff,  every  intendment  should  be  indulged  to  support  the  ver- 
dict It  cannot  be  denied  that  there  is  considerable  evidence  to 
establish  that  there  was  a  change  of  possession ;  that  the  transac- 
tion was  not  tainted  with  fraud  so  as  to  avoid  the  sale,  and  that 
there  is  no  such  case  established  as  authorizes  this  court  to  hold  as 
a  matter  of  law,  that  the  sale  was  fraudulent  and  void,  and  to  reverse 
the  judgment  for  that  reason. 

It  is  claimed  that  Irena  Brace  being  a  married  woman  could  not 
acquire  title  to  the  heifer  by  purchase  from  her  husband.  I  think 
that  the  adjudged  cases  hold  a  contrary  doctrine,  and  that  the  hus- 
band may  transfer  a  valid  title  to  personal  property  directly  to  "his 
wife  by  sale  and  delivery  for  a  valid  consideration  passing  between 
them. 

In  Rawson  v.  Penn.  R.  R.  Co.,  2  Abb.  Pr.  N.  S.  220,  it  was  held 
that,  under  the  statute  of  1862  (ch.  172),  the  common-law  rule  that 
the  wife  cannot  take  by  gift  directly  from  her  husband,  without  the 
intervention  of  a  trustee,  was  abrogated,  and  that  she  could  main- 
tain an  action  for  the  loss  of  articles  of  personal  property,  which 
she  acquired  by  gift  directly  from  her  husband.  This  case  was 
affirmed  on  appeal  to  the  court  of  appeals  (48  N.  Y.  212).  It  was  also 
held,  that  a  transfer  of  personal  property  directly  from  the  husband 
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to  the  wife  in  payment  of  a  debt  which  he  owed  her  when  she  held 
a  separate  estate,  was  valid.  Klunder  v.  Lynch,  4  Keyes,  361,  370. 
Of  a  similar  purport  is  Savage  v.  (yNiel,  ^4:  N.  Y.  298,  where  it  is 
distinctly  held  that  a  wife  can  enter  into  contract  for  the  purchase 
of  personal  property  from  her  husband,  and  after  delivery  she  can 
hold  it  by  a  strictly  legal  title  (Earl,  C,  302). 

These  authorities  are  controlling,  and  I  think  that  the  wife  of 
James  B.  Brace  was  not  prevented  from  acquiring  title  to  the  heifer 
by  reason  of  the  marital  relation. 

It  is  also  insisted  that  the  plaintifF  had  knowledge  of  the  exist- 
ence of  the  mortgage,  and  if  he  had  title,  he  consented  to  the 
mortgage  being  given.  The  plaintiff  testifies,  that  he  never  con- 
sented to  have  the  heifer  mortgaged,  but  knew  that  it  was  mortgaged. 
The  extent  of  the  plaintiff's  knowledge  of  the  mortgage  does  not 
appear,  nor  is  there  any  evidence  which  shows  that  he  in  any  way 
aided  in  inducing  the  mortgagee  to  take  security  on  the  heifer,  or 
when  the  mortgage  was  given,  or  at  any  other  time  was  privy  to  any 
arrangement  between  the  mortgagee  and  mortgagor.  The  plaintiff 
therefore  does  not  occupy  the  position  of  an  owner  of  goods,  who 
stands  by  and  without  objection  allows  another  to  treat  them  as  his 
own,  and  thereby  a  third  person  is  led  to  purchase  them  in  good 
faith. 

The  evidence  does  not  show  that  the  plaintiff  was  at  any  time 
called  upon  to  express  any  dissent  against  mortgaging  the  heifer,  or 
to  avow  his  ownership  of  the  same,  and  the  effect  of  his  knowledge 
was  a  question  for  the  jury  in  determining  the  case. 

I  do  not  think  that  the  testimony  shows  that  the  plaintiff  con- 
sented to  the  taking  of  the  heifer  by  the  defendant.  His  remark  at 
the  time  that  it  was  taken,  and  after  he  had  resisted  his  father's 
attempt  to  take  the  heifer,  that  he  would  fight  no  longer,  that  the 
cow  might  go  and  he  would  look  to  his  father  for  pay,  was  not  of 
itself  a  consent  to  the  taking,  did  not  preclude  him  from  enforcing 
his  legal  rights  against  the  defendant,  and  was  not  an  agreement  to 
exonerate  the  latter  from  responsibility.  He  had  resisted  his  father's 
attempt  to  remove  the  heifer  and  became  involved  in  a  conflict  with 
him,  and  what  the  plaintiff  said  was  in  reply  to  a  suggestion  to 
stop  the  fighting,  and  under  an  apprehension  at  the  time,  probably, 
that  his  legal  remedy  was  against  his  father.  At  this  time  tho 
defendant  had  not  assumed  control  over  the  heifer,  and  it  was'after 
this  that  he  drove  the  heifer  away  and  rendered  himself  liable  to 
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respond  for  the  act  Under  such  circumstances  there  was  no  estop- 
pel which  deprived  the  plaintiff  of  his  remedy  against  the  defendant. 
Nor  was  there  any  subsequent  agreement,  as  claimed,  with  Balch,  in 
regard  to  returning  the  brown  cow,  which  amounted  to  an  accord 
and  satisfaction  that  ban*ed  the  plaintiff's  right  of  action.  The 
alleged  agreement  did  not  relate  to  the  heifer  in  question,  and  was 
not  a  settlement  of  the  plaintiff's  claim. 

The  evidence' offered  to  prove  the  contents  of  the  paper  which  the 
plaintiff  exhibited  to  Balch  and  defendant  was  properly  excluded. 
It  did  not  appear  to  be  material,  or  that  it  would  benefit  the  defend- 
ant, and  therefore,  if  for  no  other  reason,  was  not  competent 

There  was  no  error  in  any  of  the  rulings  upon  the  trial,  or  in  the 

judgment,  which  authorizes  a  reversal,  and  the  judgment  of  .the 

county  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Chage  et  dl.  v.  HiGGiKS,  appellant 

FracUee — toaiver  of  dbjecHons — itdtute  of  limUatums — asfignmemt  of  ehoae  in 

action — evideriee. 

Id  an  action  for  legal  services  a  portion  of  the  claim  had  been  assigned  to  one 
of  the  plaintiffs.  The  answer  denied  indebtedness  and  set  up  payment.  At 
the  trial  the  performance  of  the  services  and  the  assignment  were  not 
disputed,  but  no  direct  evidence  was  g^ven  of  those  facts.  The  defend- 
ant did  not  object  to  the  want  of  such  proof.  Held,  that  the  objection  was 
waived  and  could  not  be  raised  in  the  first  instance  at  the  general  term. 

Defendant  wrote  to  plaintiff  a  letter  containing  the  following :  "  I  wish  70a 
would  send  a  bill  of  items  of  your  account  (I  have  none,  etc.),  and  as  I  expect 
to  leave  the  city  to  be  absent  west  about  two  weeks,  I  will  see  you  soon 
after  my  return  and  will  endeavor  to  close  the  matter  satisfactorily  to  you." 
Held  sufficient  to  take  the  debt  out  of  the  statute,  it  being  an  acknowledg- 
ment of  its  existence  in  writing,  subscribed  by  defendant. 

Plaintiffs  were  copartners,  but  previous  to  the  commencement  of  the  action  had 
dissolved  partnership  and  had  mutually  agreed  that  the  accounts  of  the  firm 
should  be  turned  over  to  one  partner,  there  being  a  balance  due  him  from 
the  firm.    Defendant  had  notice  of  this  arrangement. 

Edd,  thai  defendant  could  not  plead  a  settlement  made  after  such  notice  with 
the  other  partner  as  an  extinguishment  of  his  indebtedness  to  the  firm. 

That  flividonce  of  the  arrangement  made  between  the  partners  was  not  objec- 
tionable on  the  ground  that  it  was  a  communication  between  the  plaintifib 
not  made  in  defendant's  presence.     It  was  not  such  a  commanication. 


230  THIRD  DEPARTMENT, 

Chace  y.  Higgins. 

but  an  agreement  between  plaintiffs  for  the  transfer  of  the  accounts  of  the 
firm,  and  as  such  was  admissible  in  answer  to  defendant's  claim  of  settle- 
ment. 
Evidence  tending  to  show  that  collateral  transactions  of  a  party  testified  to 
hy  impeaching  witnesses  were  not  discreditable  was  properly  rejected  aa 
immaterial. 

Appeal  from  judgment  in  favor  of  the  plaintiff  recovered  on 
the  report  of  a  referee.    The  facts  appear  in  the  opinion. 

S.  L.  Magoun,  for  appellant 

NewJcirh  (£  Chace,  for  respondent 

Daniels,  J.  The  plaintiffs  recovered  the  amount  found  to  be 
due  and  owing  on  two  accounts  for  legal  services  performed  for 
the  defendants.  The  first,  being  for  the  sum  of  fifty-five  dollars 
and  fifty  cents,  was  for  services  rendered  by  the  plaintiff  Chace,  by 
whom  an  undivided  third  of  it  was  assigned  to  the  plaintiff  Snyder, 
prior  to  the  time  of  the  commencement  of  the  action.  The  second 
was  for  seiTices  rendered  by  both  plaintiffs  as  partners,  and  the  bal- 
ance claimed  and  found  to  be  unpaid,  was  the  sum  of  one  hundred 
and  thirty -three  dollars  and  ninety-six  cents. 

No  disputes  seem  to  have  been  made  on  the  trial  as  to  the  rendi- 
tion of  the  services,  the  assignment  of  the  third  of  the  first  account, 
or  as  to  the  value  of  the  services  or  amounts  of  the  accounts:  And 
under  the  pleadings,  probably  no  objection  could  very  well  have 
been  taken  on  either  ground  to  the  right  of  the  plaintiffs  to  recover 
For,  by  the  first  subdivision  of  the  answer,  a  discharge  of  all  the  plain- 
tiffs' demands  was  alleged  to  have  been  given  on  the  payment  of  fifty 
doUai's.  By  the  second,  the  statute  of  limitations  was  relied  upon 
as  a  defense  to  the  first  demand.  And,  by  the  third,  the  defendant 
denied  that  he  was  indebted  to  the  plaintiffs  in  any  sum  whatever, 
and  alleged  that  the  accounts  for  which  the  action  was  brought  had 
been  fully  paid  and  satisfied.  The  only  denial  being  simply  that  of 
an  indebtedness,  it  may  well  be  doubted  whether  it  put  in  issue  any 
fact  set  forth  in  the  complaint  If  it  did,  it  was  not  a  denial  that 
the  services  had  been  rendered  or  the  assignment  made,  but  assum- 
ing both  to  have  been  true,  still  the  defendant  was  not,  on  that 
account,  indebted  to  the  plaintiffs. 

That  was  the  effect  of  the  answer,  and  the  action  seems  to  have 
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been  tried  on  that  view  of  the  case  as  it  was  presented  by  the  plead- 
ings. For  no  direct  proof  of  the  rendition  of  the  services  or  the 
ezecution  of  any  assignment  was  given  upon  the  trial.  But  in  the 
evidence  of  the  witnesses,  it  was  assumed  that  those  facts  existed* 
They  were  examined  and  testified  as  though  those  were  not  matters 
disputed  in  the  case.  And,  when  the  plaintiffs  rested,  and  at  the 
time  the  case  was  finally  closed  before  the  referee,  no  objection  was 
made  to  the  right  of  the  plaintiffs  to  recover  for  want  of  direct 
affirmative  proof  of  those  facts.  For  those  reasons  the  objection, 
if  it  could  have  been  properly  taken,  was  waived  by  the  defendants, 
and  he  cannot  now,  for  the  first  time,  insist  upon  its  validity.  That 
should  have  been  done  when  the  plaintiffs  might  have  obviated  it 
by  proving  that  the  services  had  been  rendered  and  the  assignment 
had  been  made.  Jenc1e%  v.  Smith,  1  N.  Y.  90,  and  cases  cited  in  the 
opinion. 

The  only  point  to  be  considered,  therefore,  concerning  the  first 
account  is  whether  it  was  barred  by  the  statute  of  limitations. 
For  the  plaintiff  Snyder,  who  made  the  settlement  relied  upon  by  the 
defendant,  testified  that  there  was  no  attempt  to  settle  the  first 
account,  and  that  he  told  the  defendant  he  had  nothing  at  all  to  do 
with  that  The  referee  found  as  a  fact  that  the  first  account  was 
not  included  nor  intended  to  be  included  in  the  settlement.  And 
he  was  undoubtedly  right  in  adopting  the  evidence  given  by  Snyder 
on  the  subject.  Because  it  did  not  appear  that  the  defendant  under- 
stood that  any  portion  of  the  first  account  was  assigned  to  Snyder 
until  after  the  settlement  was  made.  On  the  contrary  the  fact  was 
the  other  way.  For  the  settlement  was  made,  according  to  the  date 
of  the  receipt,  on  the  3d  of  April,  1870,  and  the  complaint  contain- 
ing the  statement  of  the  fact  that  an  assignment  of  one-third  of  the 
account  had  been  made  by  Chace  to  Snyder  was  not  served  until  the 
next  day. 

That  account  accrued  in  the  year  1860,  according  to  the  state- 
ment made  of  it  in  the  case,  and  not  between  that  time  and  the  first 
of  April,  1864,  as  the  referee  has  stated  in  his  report.  The  action 
was  commenced  on  the  first  of  February,  1870.  It  was  therefore 
barred  by  the  statute  unless  the  defendant's  letter  of  the  thirteenth 
of  April,  1869.  contained  such  an  acknowledgment  of  it  as  to  con- 
stitute an  abandonment  of  that  defense.  This  letter  was  shown  to 
relate  to  the  demands  involved  in  this  action,  and  it  was  written  by 
the  defendants  to  Ghace,  one  of  the  plaintiffs.    And  it  contains  the 
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following  clauses:  '^  I  would  like  very  much  to  see  your  bill  and  talk 
a  little  more  with  you  in  a  friendly  manner  about  it"  *  *  *  « i 
supposed  you  knew  me  well  enough  to  know  that  I  design  to  do 
nothing  mean,  much  more  dishonest"  *  *  *  « As  for  satisf  jring 
of  a  court  and  a  jury  and  a  public  of  your  demands  being  just,  I 
wish  no  such  satisfying.  I  wish  you  would  send  a  bill  of  items  of 
your  accounts  (I  have  none;  you  perhaps  think  I  have,  but  I  have 
not),  and  as  I  expect  to  leave  the  city  to  be  absent  west  for  al^out 
two  weeks,  I  will  see  you  soon  after  my  return  and  will  endeavor 
to  close  the  matter  satisfactorily  to  you." 

This  letter  throughout  assumed  and  treated  the  demand  made  by 
Ghace  as  one  existing  against  the  defendant,  its  writer.  It  was  a 
substantial  acknowledgment  of  the  debt,  but  not  its  amount,  and  as 
such  it  was  enough  to  deprive  the  defendant  of  the  benefit  of  the 
statute  of  limitations  as  a  defense.  For  from  the  acknowledgment 
made  of  its  existence,  the  law  will  imply  a  promise  on  the  part  of 
the  defendant  to  pay  it  It  was  an  acknowledgment  of  a  subsisting 
liability,  and  that  was  a  sufficient  answer  to  the  defense  dependent 
on  the  statute.  Allen  v.  Webster,  15  Wend.  284;  Murray  v.  Coster, 
20  Johns.  576 ;  Winchell  v.  Bicks,  18  N.  Y.  658,  560  ;  SJuirpley  v. 
Abbott,  42  id.  443,  446.  And  as  it  was  in  writing,  subscribed  by  the 
defendant,  that  complied  with  what  the  Code  required  to  be  done 
in  order  to  render  it  an  effectual  answer  to  the  defense  set  np  that 
the  action  was  not  brought  in  time. 

The  defense  made  to  the  second  account  being  for  services  ren- 
dered by  the  plaintiffs  as  partner  was  a  settlement  and  payment  of 
the  sum  of  fifty  dollars  in  full  to  the  plaintiff  Snyder.  Evidence 
was  given  tending  to  show  that  Chace  and  Snyder,  the  plaintiffs, 
dissolved  their  partnership  several  years  before  the  settlement  was 
made,  and  under  objection  by  the  defendant,  that  Snyder  was  then  in 
debt  to  Chace,  and  turned  over  the  accounts  and  books  of  the  firm 
to  him  to  collect  the  outstanding  debts  and  extinguish  the  indebt- 
edness by  means  of  the  collections.  The  defendant  objected  to 
this  evidence  unless  notice  of  the  arrangement  was  given  to  him 
also,  on  the  ground  that  it  was  communications  between  the  plaintiffs 
when  the  defendant  was  not  present,  and  because  the  agreement 
was  not  alleged  in  the  complaint  The  first  ground  of  objection 
would  have  been  valid  if  evidence  had  not  been  given  tending  to 
show  that  the  defendant  had  notice  of  the  arrangement  before  he 
made  the  settlement  relied  upon  with  the  plaintiff  Snyder.    For 
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withoat  that  he  would  he  entitled  to  act  upon  the  presumption  that 
each  partner  had  unqualified  authority  to  settle  and  receive  payment 
of  the  deht  But  evidence  was  given  hy  the  plaintiff  Chace  that 
he  had  given  notice  to  the  defendant  in  1867  that  Snyder  had  turned 
over  the  account  of  the  firm  to  him  for  the  payment  of  what  was 
owing  to  him,  and  that  he  could  not  settle  with  Snyder.  The 
defendant  denied  this  notice.  But  the  referee  has  found  the  fact 
against  him.  And  as  evidence  tending  to  impeach  the  defendant  as 
a  witness  was  given  on  the  trial,  this  conclusion  cannot  he  held  to 
be  unsustained.  The  answer  to  the  second  portion  of  the  ohjection 
is  that  the  proof  offered  was  not  of  communications  between  the 
plaintiffs,  but  of  an  agreement  made  and  performed  by  the  actual 
transfer  of  the  accounts  owing  to  the  firm.  It  was  a  transaction 
which  transferred  the  joint  interest  of  one  partner  to  the  other,  so 
fiir  as  it  might  be  required  to  disohai'ge  the  debt  owing  by  the 
assignor.  And  enough  was  shown  to  justify  the  referee  in  the  con- 
clusion he  came  to,  that  such  a  transfer  in  fact  was  made.  For  deliv- 
ering over  the  books  containing  the  accounts  in  compliance  with  the 
terms  of  the  agreement  made  for  that  purpose,  was  an  assignment 
of  them  to  the  party  receiving  them,  although  the  defendant  was 
not  present  and  was  not  a  party  to  the  transaction.  1  Cow.  Treat. 
(3d  ed.)  76,  and  cases  referred  to. 

Ic  was  not  necessary  to  allege  the  agreement  for  the  transfer  in 
the  complaint,  for  it  was  no  part  of  the  cause  of  action.  It  was 
simply  an  answer  to  the  defense  made  that  the  demalid  liad  been 
settled,  and  was  admissible  under  the  provisions  of  the  Code  relat- 
ing to  defenses  not  requiring  a  reply,  providing  that  they  are  to  bo 
deemed  controverted  by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require.  Code,  §  168.  The  evidence 
objected  to  by  the  defendant's  counsel  was  properly  received.  And 
as  it  was  followed  by  proof  that  the  defendant  had  notice  of  the 
transfer  of  the  account  by  Snyder  before  he  settled  with  him,  it 
rendered  the  settlement  invalid.  That  was  sufficient  to  justify  a 
recovery  against  him  notwithstanding  the  settlement  he  afterward 
made  with  Snyder.  For  at  that  time  he  still  remained  indebted  to 
his  partner  Chace. 

As  the  transfer  of  the  account  by  Snyder  to  Chace  was  satifactor- 
ily  established  before  the  referee,  and  the  further  fact  was  shown 
that  the  defendant  had  notice  of  the  transfer  before  he  settled  with 
Snyder,  the  settlement  was  necessarily  invalid,  and  the  plaintiffs  on 
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these  facts  were  entitled  to  recover  the  debt  the  same  as  though  no 
settlement  had  in  fact  been  made.  For  that  reason  it  is  unneces- 
sary to  examine  the  objections  taken  to  the  evidence  offered  for  the 
purpose  of  showing  that  the  entire  account  owing  to  the  firm  was 
not  settled  between  the  parties.  But  without  doing  so  it  may  as 
well  be  added  that  such  evidence  seems  to  have  been  treated  as 
admissible  even  where  receipts  as  full  and  complete  as  the  one 
proved  upon  the  trial  were  shown  to  have  been  executed  and  deliv- 
ered. .  EnMgn  v.  Webster^  1  Johns.  Oas.  145 ;  House  v.  Low,  % 
id.  378;  Tohey  v.  Barbery  6  id.  68;  Putnam  v.  CeviSy  8  id.  389; 
Buswell  V.  FoineeTy  37  N".  Y.  312;  JSaton  v.  Alger,  2  Keyes,  41; 
Byan  v.  Ward,  48  N.  Y.  204. 

The  facts  found  by  the  referee  upon  evidence  clearly  admissible 
were  sufficient  to  warrant  a  recovery  to  the  amount  reported  by 
him.  And  even  though  he  may  have  erred  in  receiving  evidence  on 
other  subjects,  the  error  could  not,  under  the  circumstances,  have 
produced  any  injury  to  the  defendants. 

The  evidence  offered  to  prove  that  the  transactions,  mentioned  by 
the  impeaching  witnesses  on  the  defendant's  cross-examination  of 
them,  were  not  discreditable  to  the  defendant,  was  properly  rejected. 
If  such  evidence  could  be  given  it  would  be  difficult  to  see  where 
the  trial  of  collateral  inquiries  could  be  brought  to  an  end.  For 
that  reason  the  party  pursuing  such  an  examination  is  concluded  by 
the  statements  he  may  be  able  to  adduce  from  the  witnesses  making 
them.  This  is  the  rule  as  to  all  merely  collateral  inquiries,  and  it 
includes  those  referred  to  in  the  defendant's  offer. 

No  ground  appears  for  interfering  with  the  conclusions  of  the 
referee,  and  the  judgment  should  therefore  be  affirmed,  with  costs. 

Miller,  P.  J.,  concured. 

P.  Potter,  J.,  concured  in  result 

JudgmevU  affirmed. 
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BuRLEW  et  dl,y  executors,  y.  Hubbell. 
3oidenc6  — practice — HtHng  aside  wrdiet* 

Defendant  being  pressed  for  monej  applied  to  plaintiff's  testator  for  a  loan, 
which  was  promised  if  defendant  would  give  a  note  signed  by  himself  and 
one  F.  Afterward  another  person  brought  to  testator  a  note  signed  with  the 
names  of  F.  and  the  defendant  and  received  the  money  thereon.  In  an 
action  upon  such  note  defendant  denied  the  execution  thereof. 

Hield,  that  evidence  showing  that  defendant  about  the  time  he  applied  for  the 
loan  procured  from  another  source  the  amount  he  desired  to  borrow,  was 
admissible  to  rebut  the  presumption  arising  from  the  circumstance  that  he 
was  pressed  for  money. 

Held,  also,  thtii  the  special  term  was  justified  in  setting  aside  a  verdict  in  favor 
of  plaintiff  and  granting  a  new  trial,  such  verdict  being  against  the  pre- 
ponderance of  evidence,  and  there  being  reason  to  believe  that  the  jury  had 
been  misled  by  prejudice  or  had  labored  under  a  misapprehension  as  to  the 
facts. 

Appeal  from  order  of  special  term  granting  a  new  trial. 

This  action  is  bjrought  to  recover  upon  a  promissory  note,  alleged 
to  have  been  made  by  the  defendant  and  onp  William  Fisk,  dated 
April  4, 1867,  payable  one  year  after  date,  for  $250. 

The  defendant  by  his  answer  denies  the  complaint.  The  cause 
was  tried  at  the  Tompkins  circuit  in  January,  1869,  and  resulted  in 
a  verdict  for  the  plaintiff  for  $281.57. 

The  defendant  had  loaned  to  one  Bement  $300  to  pay  his  com* 
mutation  on  being  drafted  into  the  army.  Bement  had  paid  $200 
of  this  amount,  and  the  defendant,  being  desirous  of  paying  some 
interest  which  he  owed,  pressed  Bement  for  payment  of  the  balance, 
$100,  and  he  and  Bement  saw  the  plaintiffs'  testator  for  the  purpose 
of  loaning  $250  on  a  note,  $100  of  which  was  to  be  paid  to  the 
defendant  and  the  balance  to  Bement.  Burlew  agreed  to  let  defend- 
ant have  the  money,  provided  he  would  give  him  the  defendant's  note, 
signed  by  one  Dr.  Fish,  as  surety.  Bement  was  to  pay  the  note 
when  it  became  due.  This  was  on  the  3d  of  April,  1867.  The 
defendant  was  unable  to  procure  the  required  security,  and  he  testifies 
that  he  abandoned  the  idea  of  obtaining  the  money  of  Burlew,  and 
denies  that  he  authorized  any  one  to  do  so,  or  had  any  thing  to  do 
with  it,  and  swears  that  he  obtained  the  money  he  desired  of  one 
Spaulding. 


236  THIRD  DEPAETMENT, 

Barlew  ▼.  Hubbell. 

A  person  calliiig  himself  Milieu  or  Murrin  called  at  Burlew'a 
bouse  on  the  evening  of  April  4:th,  delivered  the  note  iu  question 
and  received  the  1250.  There  was  testimony  to  show  that  this  man 
was  Bement^  but  Bement  testified  that  he  was  not  the  person.  It 
was  proved  by  Fish^  whose  name  was  signed  to  the  note^  that  the 
signature  of  his  name  was  a  forgery. 

Objection  was  made  to  certain  testimony  offered,  which  was 
excluded,  and  the  defendant  duly  excepted. 

A  motion  was  made  for  a  new  trial  upon  a  case  at  an  adjourned 
special  term,  held  by  and  before  Hon.  D.  Boardman,  in  February 
last,  which  motion  was  granted  on  payment  of  all  costs  subsequent 
of  notice  of  trial,  including  the  costs  of  motion  for  new  trial.  The 
plaintiffs  appealed  from  the  order  of  the  special  term  to  the  general 
term  of  the  supreme  court. 

Oeo,  D,  Beers,  for  appellants. 

John  J.  Van  Allen,  for  respondent 

Miller,  P.  J.  I  think  that  the  court  erred  upon  the  trial  in 
excluding  the  evidence  offered  by  the  defendant,  to  show  by  the 
witness  Spaulding,  who  had  testified  that  on  the  first  of  May,  1867, 
he  had  loaned  the  defendant  one  hundred  dollars,  and  he  wanted 
two  hundred ;  that  shortly  after  the  first  of  May  he  loaned  the 
defendant  one  hundred  dollars  more,  making  in  the  aggregate  the 
entire  amount  which  he  desired  to  borrow. 

The  object  of  the  evidence  was  to  prove  that  the  defendant  had 
obtained  the  money  which  he  desired  from  another  party  and  thus 
establish  that  it  was  improbable  that  he  had  procured  it  upon  the 
note  iu  question. 

The  testimony  shows  that  the  defendant  originally  designed  to 
raise  two  hundred  and  fifty  dollars  for  the  purpose  of  paying  interest 
money  upon  a  mortgage  on  his  farm.  The  defendant,  denied  the 
execution  of  the  note,  and  that  he  received  the  money  upon  the 
same  from  any  one,  and  there  was  no  proof  that  he  ever  did  receive 
it.  To  rebut  any  presumption  arising  from  the  circumstance  that 
the  defendant  required  money  to  meet  his  interest,  it  was  compe- 
tent to  prove  that  he  had  received  the  money,  or  a  portion  thereof, 
from  another  and  a  different  source,  and  borrowed  it  of  the  witness. 

Ho. had  proved  already,  without  objection,  that  the  witness  had 
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loaned  him  one  hundred  dollars,  and  if  this  was  proper  it  was 
equally  so  to  establish  that  he  had  procured  another  one  hundred, 
dollars  from  the  same  or  any  other  party.  By  such  evidence  ho 
made  out  that  he  was  almost  entirely  provided  with  money  to  meet 
his  interest,  and  therefore  was  under  no  necessity  of  borrowing  it 
upon  the  note  in  question.  In  fact,  that  he  had  no  use  for  the 
money. 

In  a  case  like  the  one  at  bar,  circumstances  of  this  kind  not  only 
repel  inferences  to  be  drawn  from  some  of  the  facts  presented,  but 
often  tend  to  explain  motives  and  throw  light  upon  the  questions  in 
controversy.  The  evidence  offered  should  have  been  allowed  to  go 
to  the  jury  for  what  it  really  was  worth,  and  its  exclusion  was 
erroneous. 

I  am  also  of  the  opinion  that  the  judge  at  special  term  was  right 
in  granting  a  new  trial,  for  the  reasons:  1st.  That  the  verdict  was 
against  the  preponderance  of  evidence;  and,  2d.  That  there  was 
reason  to  apprehend  that  the  jury  had  been  misled  by  prejudice,  or 
labored  under  misapprehension  as  to  the  facts.  It  is  the  duty  of  the 
court  "  to  set  aside  a  verdict  which  is  clearly  against  the  weight  of 
the  evidence."  Smith  v.  Tlie  JStna  Life  Ins.  6V,  49  N.  Y.  211. 
Peckham,  J.,  says  in  the  Ciise  cited, '*  Justice  would  be  promoted 
if  the  supreme  court  should  more  frequently  exercise  its  unques- 
tioned right  of  reviewing  verdicts  upon  the  facts." 

The  evidence  tending  to  show  that  the  signature  to  the  note  was 
in  defendant's  handwriting  was  very  slight,  and  all  of  the  plaintiffs' 
witnesses  on  that  subject  had  but  little,  if  any,  acquaintance  with 
the  defendant's  handwriting.  On  the  other  hand,  the  defendant 
swears  that  he  never  executed  or  authorized  any  other  person  to  sign 
the  note,  and  the  proof  shows  that  he  had  nothing  to  do  with  objbain- 
ing  the  money ;  that  he  never  hud  the  note,  had  no  knowledge  who 
did  obtain  it,  and,  as  hereinbefore  stated,  that  he  obtained  some 
money  from  another  party  for  the  purpose  of  meeting  the  payment 
which  he  desired. 

The  town  clerk,  county  treasurer,  supervisor  of  the  town,  and  two 
other  witnesses  who  had  ssen  the  defendant  write  and  were  well 
acquainted  with  his  signature,  all  swear  positively  that  the  signature 
to  the  note  is  not  in  the  handwriting  of  the  defendant.  The  per- 
son, Mr.  Fish,  whose  name  was  signed  to  the  note,  also  testifies  that 
his  signature  is  forged  and  it  is  so  conceded. 

It  is  true  that  two  witnesses  of  the  plaintiff  testify  that  Dement, 
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who  went  with  the  defendant  for  the  purpose  of  obtaining  the  loan 
of  the  testator,  or  some  one  answering  his  description,  who  gave 
another  and  a  different  name,  delivered  the  note  and  received  the 
money,  thus  contradicting  Bement's  positive  evidence  that  he  had 
nothing  to  do  with  the  matter,  but  this,  without  connecting  the 
defendant  in  some  way  with  the  delivery  of  the  note,  which  is  con- 
ceded to  have  had  one  forged  name  attached  to  it,  is  not  strong 
enough  to  be  entirely  controlling.  It  at  most  ci'eates  a  suspicion, 
but  should  not  be  allowed  to  overcome  the  strong,  positive  and 
direct  testimony  which  establishes  that  the  note  was  not  in  the 
defendant's  handwriting,  and  that  he  had  nothing  whatever  to  do 
with  its  making,  delivery,  or  the  fi'uits  which  were  realized  from  it. 

There  are  some  other  strong  circumstances  bearing  on  the  case, 
which  tend  in  the  same  direction,  and  there  is  quite  enough  shown, 
I  think,  to  authorize  a  judge,  in  the  exercise  of  a  sound  discretion, 
to  say  that  a  new  trial  should  be  granted.  Unless  we  can  see  that 
this  discretion  has  not  been  judiciously  and  properly  exercised,  or 
that  it  has  been  abused,  or  hold  that  where  there  is  the  least  conflict 
of  testimony,  this  court  will  not  interfere,  I  think  that  the  order  of 
tho  special  term  must  stand. 

I  am  not  prepared  to  go  to  any  such  extent,  and  upon  the  facts, 
as  well  as  upon  the  ground  that  evidence  was  improperly  excluded, 
am  in  favor  of  affirming  the  order  with  costs  of  appeal. 

Parker,  J.  I  concur  in  the  result,  upon  the  ground  that  error 
occurred  upon  the  trial  in  the  exclusion  of  evidence. 

Also,  because  there  is  such  preponderance  of  evidence  in  favor  of 
the  defendant  as  brings  this  case  within  the  o^ception  from  the  gen- 
eral rule,  that  where  there  is  conflict  in  the  evidence  upon  a  fact, 
the  court  will  not  overrule  the  finding  of  the  jury.  Here  the  evi- 
dence for  the  plaintiff  is  so  slight,  and  so  strong  for  the  defendant, 
**as  to  show  passion,  prejudice  or  inattention  to  their  duty,"  on  the 
part  of  the  jury,  which  brings  the  case  within  the  well-recognized 
exception  to  the  general  rule  above  referi'ed  to.    Coihran  v.  CoUvis, 

29  How.  155-170. 

Order  affirtned. 
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Shakkland  y.  Hamilton  et  al,  appellants. 

Undertaking — on  appeal  to  court  of  appeals,  what  is  covered  hy — appeal  from 
a  judgment  for  posaeesion  of  real  estate — f)alue  of  use  fixed  by  court. 

Upon  an  appeal  to  the  general  term  from  a  jndgment  in  favor  of  the  plaintiff 
therein  for  the  possession  of  real  property,  defendant  gave  an  undertaking 
according  to  sections  334  and  338  of  Code,  but  gave  none  to  pay  costs  of 
judgment  appealed  from  fimounting  to  $238.31.  The  general  term  affirmed 
the  judgment  with  costs  of  appeal.  The  defendant  appealed  to  the  court  of 
appeals,  giving  an  insufficient  undertaking.  Baid  plaintiffs  brought  action 
on  the  first  undertaking  for  the  general  term  costs  and  $50,  value  of  use  of 
premises  in  suit,  as  fixed  by  a  supreme  court  justice.  Afterward,  on  the 
application  of  defendant,  a  justice  fixed  the  value  of  the  use  of  the  premises 
"  from  the  time  of  the  appeal  until  the  delivery  of  possession  at  $450." 

After  this  by  leave  of  court,  the  defendant  filed  and  served  a  new  undertaking 
in  the  last  appeal  "  as  of  the  time  when  the  notice  of  appeal  was  served," 
which  undertaking  was  in  compliance  with  said  sections  13i  and  138. 
Thereupon  the  action  on  the  undertaking  given  on  the  first  appeal  was  dis- 
continued. The  costs  on  appeal  to  general  term  and  the  $50  value  of  use, 
etc.,  were  paid  by  defendant.  The  court  of  appeals  affirmed  the  judgment. 
In  an  action  upon  the  undertaking  last  given  : 

Held,  that  the  judgment  for  costs  of  trial,  etc.,  for  $238.81,  as  well  as  those  of 
appeal,  were  included  in  and  covered  by  such  undertaking.  The  affirmance 
of  the  judgment  by  the  court  of  appeals  was  an  affirmance  of  the  entire 
judgment  and  included  such  costs. 

That  the  $50  for  value  of  use,  etc.,  could  not  be  applied  toward  the  $450.  The 
order  fixing  this  last  sum  Was  for  the  use  of  the  premises  during  the  appeal 
to  the  court  of  appeals. 


This  is  an  appeal  from  a  judgment  entered  in  fayor  of  plaintiff 
on  the  report  of  a  referee. 

On  the  3d  day  of  March,  1864,  Augustus  C.  and  Ira  M.  Moore 
recovered  a  judgment  in  the  supreme  court  against  James  T.  Ham- 
ilton for  the  possession  of  certain  real  property,  and  two  hundred 
and  thirty-eight  dollars  and  thirty-one  cents  costs. 

The  defendant  appealed  to  the  general  term  irom  said  judgment, 
and  for  that  purpose  executed  an  undertaking  in  accordance  with 
sections  334  and  338  of  the  Code,  but  gave  no  undertaking  to  pay 
the  costs  recovered  by  the  judgment  appealed  from. 

The  general  term  affirmed  the  judgment,  with  costs  of  the  appeal, 
adjusted  at  1130.31,  and  judgment  perfected  July  31, 1865. 

On  August  7y  1865,  the  defendant  served  notice  of  appeal  from 
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the  judgment  of  the  general  term,  affirming  the  judgment  of  the 
special  term,  to  the  court  of  appeals,  and  gave  an  undertaking 
which  was  wholly  insufficient  to  stay  the  proceedings  on  the  judg- 
ment. 

An  action  was  commenced  by  the  Moores  on  the  undertaking 
given  on  the  appeal  to  the  general  term,  to  recover  the  costs  of  the 
appeal,  $130.31,  and  the  $50  for  the  value  of  the  use  of  the  pi'emises, 
as  fixed  by  Justice  Bacon. 

The  defendant  (November  11, 1865)  gave  notice  of  application 
to  Justice  MoRGAK  "  to  fix  the  value  of  the  use  and  occupation  of 
the  property  described  in  the  complaint,  from  the  time  of  the 
appeal  until  the  delivery  of  the  possession,  pursuant  to  the  judg- 
ment." Justice  Morgan  fixed  the  amount  at  $450,  in  the  language 
following:  "I  hereby  fix  the  value  of  the  use  and  occupation  of  the 
property,  from  the  time  of  the  appeal  until  the  delivery  of  the  pos- 
session, at  $450." 

On  the  30th  of  November,  1865,  defendant  gave  notice  of  motion  / 

before  Mr.  Justice  Morgan  for  the  19th  of  December,  1865,  for 
leave  to  file  and  sen'e  a  new  undertaking  as  of  the  time  when  the 
notice  of  appeal  to  the  court  of  appeals  was  served.  Said  motion 
was  made  and  granted. 

In  pursuance  of  the  leave  granted  by  Justice  Morgan's  order,  the 
defendant  gave  the  undertaking  now  in  suit,  which  is  the  undertak- 
ing prescribed  by  sections  335  and  338  of  the  Code,  and  which  when 
given  stays  all  proceedings  in  the  court  below,  on  the  judgment 
appealed  from,  or  upon  the  mattera  embraced  therein,  by  the  express 
provisions  of  section  339  of  the  Code. 

In  consequence  of  said  order  the  plaintiffs  were  obliged  to  discon- 
tinue their  suit  on  the  undertaking  given  on  the  appeal  from  the 
apecial  to  the  general  term. 

The  costs  of  the  appeal  to  the  general  term  and  also  the  fifty 
dollars  provided  for  and  secured  by  the  undertaking  in  the  appeal 
to  the  general  term  were  paid.  The  referee  found  that  the  judg- 
ment of  $238.31  was  included  and  covered  by  the  last  underUiking, 
and  that  plaintiff  was  entitled  to  recover  for  the  same  in  this  action. 
Also,  that  the  $50  paid  for  the  use  of  the  premises  did  not  apply  or 
payor  discharge  any  part  of  the  $450  mentioned  in  the  undertaking, 
and  that  the  time  for  which  the  latter  amount  was  fixed  commenced 
at  the  dato  of  the  appeal  to  the  court  of  appeals,  and  refused  to  find 
that  it  was  from  the  time  of  appeal  to  the  general  term,  and  reported 
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In  fayor  of  the  plaintiffs  for  the  sum  of  11^16.72.  The  defendants 
excepted  to  the  findings  of  the  referee  and  his  refusal  to  find  as 
requested. 

It  appeared  that  the  undertaking  before  the  commenoement  of 
the  action  was  duly  assigned  to  the  plaintiff. 

The  case  was  submitted  upon  printed  points. 

■ 

Hiscocky  Oiffori  &  Doheny^  for  appellants. 
Wnu  H.  Shankland^  for  respondent. 

MiLLEB,  P.  J.  The  defendants'  counsel  insists  that  the  costs 
upon  the  trial  before  the  referee,  1238.31,  in  the  case  of  Moore  t. 
ffamiUon,  cannot  be  recoyered  in  an  action  upon  the  undertaking 
giyen  by  the  the  defendants  and  upon  which  this  action  is  brought 

In  this  position  I  think  the  counsel  is  wrong,  and  that  the  under- 
taking in  suit  coyers  and  includes  the  costs  in  question.  It  was 
giyen  upon  the  appeal  from  the  general  term  to  the  court  of  appeals, 
in  accordance  with  section  385  and  section  338  of  the  Code.  The 
judgment  was  in  part  for  the  payment  of  money,  and  the  under- 
taking provides  in  the  language  of  section  335,  *'  that  if  the  judgment 
api>ealed  from  or  any  part  thereof  be  affirmed  the  defendant  will 
pay  the  amount  directed  to  be  paid  by  the  judgment,''  etc.  The 
judgment  appealed  from  was  the  judgment  affirming  the  referee's 
decision,  and  the  amount  included  in  that  was  the  costs  of  the  trial 
as  well  as  of  the  appeal.  It  was,  in  fact,  but  one  judgment,  although 
the  costs  of  the  appeal  were  entered  separately  on  the  original  judg- 
ment roll  in  continuation  of  the  same.    Bno  v.  Crook,  6  How.  462. 

I  think  the  costs  of  trial  before  the  referee  were  covered  by  the 
undertaking  and  are  within  the  meaning  of  the  same.  This  view 
of  the  subject  is  also  sustained  by  the  fact  that  under  section  339  of 
the  Code  the  undertaking  operated  as  a  stay  of  proceedings.  This 
could  not  have  been  intended  unless  security  was  given  for  the  final 
payment  of  the  judgment  upon  its  affirmance  on  appeal.  The  object 
of  the  undertaking  is  to  procure  an  absolute  stay  of  execution  and 
of  all  proceedings  in  the  judgment,  and  such  is  its  effect.  Seacard  v. 
Morgan,  3  Eeyes,  640'.  It  would  be  in  contravention  of  this 
intention,  to  hold  that  the  undertaking  did  not  include  the  costs  in 
question. 

The  learned  counsel  for  the  defendants  claims,  that  the  under- 
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taking  given  upon  the  appeal  to  the  general  term,  being  under 
section  334  and  section  338  of  the  Code,  did  not  preyent  the 
issuing  of  an  execution  for  the  1238.31,  or  operate  as  a  stay  in  this 
respect,  and,  therefore,  that  sum  is  not  covered  by  the  undertaking 
upon  which  this  action  is  brought.  I  think  that  this  construction 
is  erroneous,  and  that  the  affirmance  of  the  judgment  by  the  court 
of  appeals  is  an  affirmance  of  the  entire  judgment  which  must 
include  the  costs  in  question. 

The  defendant's  counsel  also  insists,  that  the  fifty  dollars  paid  on 
the  general  term  undertaking  for  the  use  of  the  premises  during 
the  time  of  the  appeal  from  the  special  to  the  general  term  should 
have  been  deducted,  although  the  undertaking  upon  which  this 
action  was  brought  provides  for  the  payment  of  the  value  of  the 
use  and  occupation  of  the  property  "from  the  time  of  the  first 
appeal."  I  am  inclined  to  think  that  as  this  sum  was  proved  to 
have  been  paid  and  the  referee  has  found  that  it  was  paid  upon  the 
undertaking  on  the  appeal  to  the  general  term,  and  as  the  notice  of 
motion  to  fix  the  amount  and  the  order  fixing  the  same  was  for  the 
use  of  the  premises  during  the  appeal  to  the  court  of  appeals,  that 
the  fifty  dollars  was  properly  disallowed.  That  such  was  the  inten- 
tion is  also  proved  by  the  notice  of  motion,  for  leave  to  file  a  new 
undertaking  and  the  order  thereupon,  which  provided  for  the  value 
from  the  time  of  the  appeal.  The  undertaking,  therefore,  contained 
more  than  was  required  or  authorized,  either  by  law  or  the  orders 
referred  to,  and  the  referee  properly  held  that  the  plaintifEs  were 
entitled  to  recover  for  the  full  amount  named  therein. 

There  was  no  error  in  any  of  the  rulings  of  the  referee,  and  the 
judgment  entered  upon  his  report  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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McGrath  v.  The  New  York  Central  and  Hudson  Eivbr  Bail- 
road  Co.,  appellant 

Ifej^iffenee — raUioay  eromng  street  —  eanfiict  of  testimony — train  running 
at  improper  speed — dbseT^ce  of  flagman^  when  not  negligent. 

At  the  trial  of  an  action  for  injuries  caused  by  a  collision  of  plaintiff's  team 
with  a  train  of  cars  run  by  defendant  at  a  street  crossing,  witnesses  who 
were  present  at  the  accident  testified  that  they  did  not  hear  the  bell  of  the 
locomotive  ring.  Defendant's  witnesses  swore  positively  that  it  was  rung. 
HM,  that  the  jury  were  justified  in  finding  that  the  bell  was  not  rung. 

Held,  also,  that  the  question  whether  the  train  was  running  at  an  improper  rate 
of  speed  was  one  for  the  jury  to  consider,  although  the  rate  of  speed  allowed 
in  the  streets  by  the  city  ordinance  was  not  exceeded. 

The  train  was  running  over  a  road  not  owned  by  defendant.  At  the  crossing 
in  question  the  company  who  owned  the  road  usually  kept  a  flagman,  but 
there  waa  no  flagman  there  at  the  time  of  the  accident.  HM,  that  it  was 
not  negligence  on  the  part  of  the  defendant  to  run  their  train  across  the 
street  when  a  flagman  was  not  there. 

Appeal  from  a  judgment  in  favor  of  plaintiff  upon  the  verdict  of 
a  jury  and  from  an  order  denying  a  new  trial.  The  facts  sufficiently 
appear  in  the  opinion. 


'.  HaUf  for  appellant. 
A.  J.  Parker,  for  respondent. 

Parker,  J.  This  action  is  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  occasioned,  as  is  alleged,  by 
defendant's  negligence. 

On  the  13th  day  of  March,  1871,  the  plaintiff  was  driving  two 
horses,  attached  to  a  lumber  wagon,  loaded  with  boards,  up  Colonic 
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street  iu  the  city  of  Albany,  across  the  tracks  of  the  Bensselaer  and 
Saratoga  Railroad  Company,  when  he  was  struck  by  a  train  of  cars 
of  defendant,  which  was  backing  up  from  the  south,  on  said  road, 
and  was  injured. 

The  action  came  on  for  trial  at  the  Albany  circuit  in  December, 
1872,  and  resulted  in  a  verdict  for  the  plaintiff  for  $1,000.  At  the 
dose  of  the  plaintiff's  evidence,  and  also  at  the  close  of  the  trials 
defendant's  counsel  moved  for  a  nonsuit,  which  was  denied.  A 
motion  for  a  new  trial  was  made  by  defendant  upon  the  minutes  of 
the  court  and  denied. 

From  the  order  denying  such  motion,  and  from  the  judgment 
entered  on  the  verdict,  the  defendant  brings  this  appeal. 

The  case,  upon  the  whole  evidence,  is  not  one  for  a  nonsuit,  or 
for  a  new  trial  upon  the  ground  of  lack  of  sufficient  evidence  of 
plaintiff's  negligence,  or  of  proof  of  contributory  negligence  upon 
the  part  of  the  plaintiff. 

The  evidence  in  regard  to  the  ringing  of  the  bell  must  be  deemed 
conflicting,  although  plaintiff's  witnesses  speak  only  of  the  fiauot  of 
their  not  hearing  it,  and  defendant's  testify  positively  to  the  fact  that 
it  was  rung.  If  one,  in  a  position  to  hear  the  bell,  if  rung,  testifies 
that  he  did  not  hear  it,  that  is  some  evidence  that  it  was  not  rung; 
and  although  others  may  swear  positively  that  it  was  rung,  it  would 
not  be  safe  and  proper  for  the  court  to  overrule  the  finding  of  the 
jury  that  it  was  not  rung,  though  the  affirmative  evidence  to  the 
contrary  may  be  very  much  the  strongest.  The  appearance  of  wit- 
nesses and  their  manner  of  testifying  has  much  to  do  with  the  worth 
of  their  testimony  —  so  that  it  is  altogether  proper,  in  all  cases  of 
conflict  in  the  testimony  of  witnesses  on  the  stand,  to  suffer  the  jury 
to  settle  the  relative  weight  and  value  of  their  testimony. 

Again,  the  question  whether  the  defendant  was  running  at  an 
improper  rate  of  speed  was  one  which  it  was  proper  for  the  jury  to 
consider,  although  the  city  ordinance  allowed  a  speed  of  eight  miles 
an  hour,  which  defendant  did  not  on  this  occasion  exceed,  still 
whether  running  at  that  rate  of  speed  at  this  time  was,  under  all 
the  circumstances,  negligent  or  not,  was  an  open  question.  The  city 
ordinance  is  not  the  rule  of  defendant's  liability ;  nor  does  a  com- 
pliance with  the  statutory  rule,  requiring  the  ringing  of  the  bell, 
satisfy  the  entire  obligation  of  the  defendant.  "  The  greater  the 
circumstances  of  difficulty  in  avoiding  the  train,  in  hearing  its 
signals,  in  seeing  its  approach,  however  they  arise,  the  greater  caution 
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18  deTolved  npon  the  railroad  company  in  making  that  approach.^ 
WooDBiTPP,  J.,  in  Orippen  v.  JV.  Y.  0.  R.  R.  Co^  40  K  Y.  45. 

If  the  defendant  was  running  eight  miles  an  hoar,  as  under  the 
evidence  it  may  have  been,  the  law  does  not  determine  that  such 
speed  was  consistent  with  a  due  regard  to  the  safety  of  persons  about 
to  cross  the  street,  in  view  of  the  buildings  ncar^the  track  which  hid 
approaching  trains  from  sight  and  obstructed  the  hearing  of  the  bell 
which  was  being  rung  —  not  upon  the  part  of  the  train  nearest  th^ 
crossing,  but  at  the  end  most  distant  from  the  crossing. 

The  whole  question  of  defendant's  negligence  was  therefore  prop- 
erly left  to  the  jury,  and  we  cannot  say  that  they  have  erred  in  their 
findings  so  egregiously  as  to  warrant  the  setting  aside  of  their  verdict 

So,  in  regard  to  the  question  of  contributory  negligence,  we  have 
the  testimony  of  plaintiff  that  he  was  constantly  upon  the  look-out 
for  trains  as  he  approached  and  entered  upon  the  track,  and  couldn't 
see  or  hear  its  approach,  until  it  suddenly  emerged  upon  him,  when 
on  the  track.  Nor  is  the  proof  in  regard  to  the  distances  down  the 
track  which  could  be  seen  by  «  person,  at  different  distances  from 
the  track  in  the  street,  so  contradictory  of  the  fact  that  plaintiff 
could  not  have  seen  the  approaching  train  in  sufficient  season  to 
avoid  it,  as  to  be  conclusive  upon  this  question.  Giving  defendant 
all  the  advantage  which  he  can  claim  from  this  evidence,  it  still 
appears  that  plaintiff  could  not  have  seen  the  train  until  his  horses 
were  stepping  upon'  the  track  on  which  the  train  was  coming,  and 
Uiat  it  was  then  but  a  few  seconds  from  the  place  where  plaintiff 
was.  It  would  scarcely  do  in  such  a  case  for  the  court  to  rule 
peremptorily  that  plaintiff  was  negligent  in  not  avoiding  the  col- 
lision which  ensued. 

It  was  shown  upon  the  trial  that  the  Bensselaer  and  Saratoga 
Bailroad  Company  had  always  kept  a  flagman  at  the  crossing,  but 
on  this  occasion  he  was  absent 

The  plaintiff's  counsel  insisted  that  these  facts  might  be  taken  into 
account  against  the  defendant  upon  the  question  of  defendant's 
negligence,  and  that  view  was  sustained  by  the  court  in  its  charge 
to  the  jury. 

There  is  no  claim  that  it  was  incumbent  upon  the  defendant  to 
keep  a  flagman  at  this  crossing,  but  the  court  held  and  charged  that 
as  defendant  ran  upon,  the  track  of  the  Bensselaer  and  Saratoga 
Company,  it  ran  in  view  of  the  practice  and  regulations  of  that  com- 
pany in  having  a  flagman,  and  that  it  was  for  the  jury  to  say  whether 
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defendant  was  gniltj  of  negligence  in  running  when  no  flagman 
was  there. 

I  am  inclined  to  think  this  view  of  defendant's  duty  and  liability 
erroneous.  The  question  upon  which  the  fact  of  the  customary 
presence  of  a  flagman  at  the  crossing,  and  his  absence  on  this  occa- 
sion, are  made  to  bear,  is  the  negligence  of  defendant.  It  is  admitted 
that  no  obligation  rested  upon  defendant  to  have  a  flagman  at  the 
crossing — none  rested  upon  the  Rensselaer  and  Saratoga  Company 
even,  except  in  so  far  as  it  had,  in  the  language  of  Judge  Woodruff 
in  Ernst  v.  H,  R.  R.  R.  Co.,  39  N.  Y.  67,  ".made  a  law  for  itself,"  by 
its  custom  of  keeping  one  there.  It  is  said  defendant  was  bound, 
when  running  upon  this  road,  by  its  usages  and  practice,  that  is,  as 
to  this  question,  to  see  to  it  that  a  flagman  was  there. 

A  great  difficulty  in  maintaining  this  proposition  in  this  case  is, 
that  so  far  as  appears  defendant  had  no  notice  that  a  flagman  was 
customarily  stationed  there.  Defendant,  ignorant  of  such  custom, 
can  scarcely  be  chargeable  with  negligence  for  running  its  train  over 
this  crossing  in  the  absence  of  the  flagman. 

The  charge  of  the  court  allows  the  jury  to  impute  negligence  to 
defendant  absolutely,  from  the  fact  of  the  customary  presence  of  the 
flagman,  and  his  absence  at  this  time,  without  reference  to  defend- 
ant's knowledge  or  ignorance  of  such  facts  or  either  of  them.  Mani- 
festly intending  to  put  defendant  in  the  same  category  as  to  liability 
as  the  Rensselaer  and  Saratoga  Company  would  have  been  in  like 
circumstances.    This,  I  think,  was  clearly  erroneous. 

But  if  defendant's  knowledge  of  the  custom  of  the  Rensselaer  and 
Saratoga  Company  be  assumed  and  admitted,  still  I  think  the  law 
which  that  company  had  made  for  itself  does  not  apply  to  defendant. 
It  hfes  incurred  no  obligation  to  the  public  by  any  acts  of  its  own 
beneficial  to  the  public,  which  good  faith  compels  it  to  continue,  or 
discontinue  only  upon  notice,  as  the  other  company  has,  on  which, 
I  take  it,  the  duty  of  such  other  company  in  the  premises  is  founded. 

There  is  no  foundation  for  a  similar  duty  on  the  part  of  the 
defendant  There  is  no  such  identity  of  the  two  companies,  from 
the  circumstance  of  both  running  upon  the  same  track,  as  binds  one 
by  the  acts  of  the  other.  I  think  the  principle  of  the  case  of  Parker 
V.  Rensselaer  and  Saratoga  R,  R.  Co.,  16  Barb.  316,  applicable,  so 
far  as  it  holds  defendant  in  that  case,  who  was  running  upon  the 
track  of  another  road,  not  chargeable  for  an  injury  happening  on 
account  of  the  omission  of  the  other  road  to  build  cattle-guards,  a 
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duty  imposed  npon  it  by  law.  The  defendant  there,  when  it  assumed 
to  nm  npon  the  track  of  the  other  company,  did  not  thereby  come 
under  the  obligations  resting  upon  that  road,  arising  from  its  omis- 
sion to  build  cattle-guards  —  and  here,  I  think  the  defendant  is 
equally  free  from  the  obligations  of  the  Sensselaer  and  Saratoga 
Company,  arising  from  its  omission  to  have  a  flagman  at  this  crossing. 

If  I  am  right  in  the  view  of  the  case,  which  I  take  upon  this  ques- 
tion, it  is  unnecessary  to  discuss  the  remaining  exceptions  to  the 
charge. 

The  judgment  and  order  must  be  reyersed,  and  a  new  trial  granted, 
with  costs  to  abide  the  eyent 

BoABBKAK  and  Potter,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted. 


BiCHABDS  y.  MiLLABD,  appellant. 

— parol  evidence — w?iere  party  not  estopped  hy  vtriting — habU  qf 

dealing. 

In  an  action  to  recover  moneys  alleged  to  have  been  obtained  by  fraud,  it 
appeared  that  defendant  had  purchased  in  his  own  name  certain  lands  from^ 
one  C ;  that  plaintiff  by  a  written  contract  agreed  to  purchase  them  from 
defendant,  and  that  defendant,  in  consideration  of  $30,000,  conveyed  them 
to  plaintiff,  he  giving  back  a  mortgage  for  part  of  the  purchase-money. 
Pliuntiff  testified  that  in  the  purchase  from  C  defendant  was  acting  as  hia 
agent.  This  was  contradicted  by  defendant.  Plaintiff  also  testified  that  the 
land  was  obtained  through  defendant  upon  his  representation  that  G  could 
be  more  favorably  dealt  with  in  that  way  than  if  plaintiff's  name  was  used. 

Mdd,  that  plaintiff  was  not  estopped  from  showing  the  facts  of  the  trans- 
action, notwithstanding  the  contract,  deed  and  mortgage.  Such  showing  is 
no  breach  of  the  rule  that  writings  cannot  be  contradicted  by  parol. 

Evidence  that  defendant  had  been  employed  by  plaintiff  as  his  agent  in  the 
purchase  of  lands-  and  for  other  purposes,  such  agencies  having  been 
special,  but  continuing  down  to  the  purchase  In  question,  held  admissible  as 
bearing  upon  the  probabilities  as  to  the  agreement  existing  between  the 
parties. 

Appeal  from  a  judgment  in  fayor  of  the  plaintiff  upon  the  yer* 
diet  of  a  jury  and  an  order  denying  a  new  trial  The  facts  appear 
in  the  opinion. 
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H.  Smithy  for  appellant.        , 
Chas.  Htighesy  for  respondent. 


Pabker,  J.  This  is  an  appeal  from  a  judgment  rendered  npon 
the  verdict  of  a  jury  for  $21,822.81. 

The  action  is  brought  to  recover  back  money  fraudulently 
obtained  by  defendant  from  the  plainti£f,  for  the  pretended  purpose  of 
paying  for  lands  purchased  by  defendant  for  plaintiff,  as  his  agent^ 

The  gist  of  plaintiff's  claim  in  the  complaint  is,  that  plaintiff 
employed  defendant  as  his  agent  to  purchase  for  him  of  one  Calvin 
Gooley  6,961  acres  of  land,  upon  the  best  terms  possible.  That 
defendant,  as  such  agent,  negotiated  with  Oooley  and  made  a  con- 
tract to  purchase  the  land  for  115,000.  That  he  thei*eupon  falsely 
and  fraudulently  represented  to  plaintiff  that  he  had  agreed  to  pay 
Gooley  for  said  land  the  sum  of  130,000,  and  thereby  induced  plain- 
tiff to  pay  him  (the  defendant)  for  Gooley  such  latter  sum,  only 
$15,000  of  which  he  paid  to  Gooley,  and  kept  and  converted  the 
remaining  sum  of  $15,000  to  his  own  use. 

The  defense  is,  that  in  respect  to  this  purchase  of  Gooley,  defend- 
ant was  not  the  agent  of  plaintiff,  but'  bought  the  land  on  his  own 
account  and  sold  it  to  plaintiff  for  the  sum  of  $30,000. 

The  evidence  in  regard  to  defendant  being  plaintiff's  agent  to 
purchase  these  lands  at  the  time  he  did  purchase  them,  is  conflict- 
ing. The  facts  that  defendant  purchased  them  in  his  own  name  at 
$15,000,  and  took  the  deed  to  himself,  are  not  denied.  Nor  is  it 
denied  that  .plaintiff  entered  into  a  written  contract  with  defendant 
to  purchase  them  of  him  at  the  price  of  $30,000,  payable  $7,500 
down,  and  the  residue  in  three  equal  annual  installments  thereafter, 
to  be  secured  by  his  mortgage  upon  the  lands,  and'  that  he  took 
firom  defendant  a  deed  thereof,  paid  the  $7,500  and  gave  him  the 
mortgage  provided  for,  which  he  had  prior  to  the  commencement 
of  this  suit  fully  paid;  plaintiff  explaining,  however,  that  the 
obtaining  of  the  land  through  defendant  was  done  under  defendant's 
representation  that  Gooley  could  be  dealt  with  in  this  mode  more 
favorably  to  plaintiff  than  by  dealing  in  plaintiff's  name,  and  that 
he  (plaintiff)  was  told  by  defendant,  and  believed,  that  $30,000  was 
the  price  at  which  Gooley  had  agreed  to  sell  defendant  the  land,  to 
conceal  the  falsity  of  which  from  plaintiff  was  defendant's  reason 
for  dealing  with  Gooley  in  his  own  name. 
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Defendant,  npon  the  trial,  insisted  that  plaintiff  was  absolutely 
bound  by  his  written  contract  with  defendant,  and  at  the  close  of 
the  eyidence  moved  for  a  nonsuit,  upon  the  ground  that  '^  the  plain* 
tiff  was  bound  by  the  writings  which  showed  that  there  was  a  con- 
tract and  sale  by  Millard  to  Richards;  that  the  parol  eyidence  given 
to  establish  that  the  purchase  was  from  some  one  else,  was  insuffi- 
cient to  change  or  vary  the  effect  of  those  papers,  and  therefore  the 
plaintiff  was  not  entitled  to  recover,  the  action  being  brought  on 
the  theory  that  Millard  purchased  the  land  as  agent,  on  authority 
from  Richards,  while  the  papers  themselves  show  that  it  was  a  sale 
direct  from  Millard  to  Richards.'^ 

The  motion  for  a  nonsuit  was  denied,  and  defendant  excepted. 

There  can  be  no  doubt,  I  think,  that  the  nonsuit  was  properly 
denied. 

Although  the  fact  was  undisputed  that  the  mode  adopted  in 
making  the  purchase  was  the  one  above  stated,  yet,  if  defendant 
was  in  fact  plaintiff's  agent  in  the  transaction,  and  that  mode  was 
adopted  on  defendant's  suggestion,  fraudulently  made,  that  it  was 
more  feasible  and  advantageous  to  plaintiff  theveby  to  make  and 
carry  out  the  purchase  for  plaintiff,  it  was  competent  for  plaintiff  to 
show  such  fact.  Defendant,  if  agent,  had  no  right  to  purchase  on 
his  own  account.  Torrey  v.  Bank  of  OrUanSy  9  Paige,  649,  affirmed 
in  7  Hill,  260.  And  his  purchase  must  be  regarded  as  for  plaintiff, 
notwithstanding  it  was  made  in  his  own  name;  and  if  plaintiff  was 
induced  to  consent  to  its  being  so  taken,  and  to  co-operate  with 
defendant  in  so  obtaining  the  land,  in  consequence  of  fraudulent 
representations  of  defendant  as  to  that  being  the  most  sure  and 
feasible  way  of  procuring  it  from  Cooley,  with  a  view  to  conceal 
from  plaintiff  the  fact  that  $15,000  only  was  given  for  it,  then  I  do 
not  think  plaintiff  is  estopped  from  showing  the  facts,  notwith- 
standing his  contract  with  defendant  and  the  deed  from  him,  and 
the  bond  and  mortgage  to  him.  Such  showing  is  no  breach  of  the 
rule  that  writings  cannot  be  contradicted  or  modified  by  parol 
evidence.  Parol  evidence  is  admissible  to  show  that  a  written  agree- 
ment was  obtained  by  the  fraud  of  the  party  claiming  under  it. 
1  Greenl.  Ev.,  §  284.  "  In  the  case  of  a  written  contract,  if  a  per- 
son has  been  induced  to  enter  into  it  by  fraudulent  representations, 
they  may  be  proved  by  parol.  *  *  ♦  In  these  and  similar  cases, 
the  general  reason  against  admitting  parol  evidence  will  not  apply; 
the  danger  is  not  that  the  admission  of  such  evidence  would  intn>- 
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dace  fraud  and  uncertainty,  but  that  fmud  would  be  assisted  by  its 
exclusion,  the  whole  object  of  the  evidence  being  to  expose  and 
defeat  a  secret  fraud."  2  Phil,  on  Ev.,  C.  &  H.  and  Edwards'  Notes, 
688,  689 ;  see,  also,  Willink  v.  Vanderveer,  1  Barb.  599. 

The  defendant  upon  the  trial  objected  to  evidence  offered  to  show 
that  defendant  bad  been  employed  by  plaintiff  as  his  agent  in  other 
purchases  of  lands,  and  for  other  purposes,  such  agencies  having 
been  special  and  not  general  agencies,  but  continuing  down  to  the 
time  of  the  purchase  in  question.  The  court,  however,  admitted 
such  evidence  and  defendant  excepted. 

Also,  at  the  close  of  the  evidence  defendant  moved  to  strike  out 
all  testimony  in  reference  to  defendant  having  been  plaintiff 's  agent 
in  reference  to  transactions  other  than  the  one  in  question,  which 
was  denied,  and  defendant  excepted. 

Defendant  also  excepted  to  the  following  portion  of  the  judge's 
charge  to  the  jury,  viz.:  "You  have  a  right  to  look  at  the  pre- 
existing relations  between  the  parties,  as  bearing  upon  the  proba- 
bilities as  to  which  one  of  these  parties  has  truthfully  related  to 
you  the  agreement  existing  between  them  concerning  the  purchase 
and  conveyance  of  this  property." 

These  exceptions  relate  to  the  same  question,  viz. :  whether  the 
relations  of  the  parties,  in  respect  to  other  transactions,  was  a 
proper  subject  of  consideration  in  determining  the  question  of 
defendant's  agency  in  this  case,  where  one  party  as  a  witness 
affirmed  the  agency,  and  the  other  as  a  witness  denied  it. 

I  think  the  view  of  this  question  taken  by  the  court,  as  expressed 
in  the  charge,  the  correct  one. 

If  it  had  been  the  habit  of  the  parties  to  act,  in  regard  to  par- 
ticular matters  of  a  certain  kind,  in  the  relation  of  principal  and 
agent,  the  probability  that,  in  another  matter  of  the  same  kind, 
their  transactions  are  governed  by  the  same  relation  is,  I  think, 
sufficiently  strong  to  render  proof  of  such  habit  admissible.  It  is  a 
circumstance,  as  all  other  relations  of  the  parties  are,  entitled  to 
consideration. 

Proof  of  such  relation  of  the  parties  to  each  other  does  not 
infringe  the  rule  of  the  cases  cited  by  defendant's  counsel,  that  the 
general  habit  of.  a  party  cannot  be  given  in  evidence  against  him  to 
pro^  e  a  particular  fact,  which  would  accord  with  such  habit.  The 
relations  of  parties  to  each  other  stand  upon  a  different  footing, 
as  they  are  oftener  necessary  to  the  correct  understanding  even  of 
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the  contracts  of  the  parties  with  each  other.  Blossom  v.  Griffiuf 
13  N.  Y.  574.  So  they  may,  especially  in  a  donbtfal  case,  be  used 
to  assist  in  determining  the  question  of  the  existence  of  the  same 
relation  with  reference  to  another  similar  subject.  I  do  not  think 
the  court  committed  any  error  on  the  subject  of  the  evidence  now 
in  question. 

One  other  point  is  made  by  the  defendant,  arising  out  of  the 
admission  of  testimony  of  the  witness  Finc^  The  objection  is, 
that  the  testimony  objected  to  was  offered  and  admitted  to  contra- 
dict and  discredit  defendant  as  a  witness  upon  a  collateral  matter. 
The  whole  of  the  eyidence  in  question  under  this  point  bore  upon 
a  material  fact  in  the  case  —  a  fact  tending  to  prove  defendant's 
fraudulent  representations  in  reference  to  his  negotiations  with  and 
purchase  from  Cooley.  In  this  view  it  was  competent,  and  for  this 
purpose,  and  not  to  discredit  defendant  as  a  witness,  it  must  be 
deemed  to  have  been  offered  and  admitted. 

I  discover  no  errors  entitling  defendant  to  a  new  trial,  and  am  of 
the  opinion  that  the  judgment  should  be  affirmed  with  costs. 

BoASDKAK  and  J.  Potter,  JJ.,  concurred. 

Judgment  affirmed. 


BoouB  et  al  v.  Newcomb  et  aZ.,  appellants. 

Bridenee — refreshing  memory — items  of  account.   Acceptance  of  goods  with^ 

out  examination  by  vendee. 

In  an  ftction  upon  an  account  for  lumber,  etc.,  at  the  trial  a  witness  for  plaintiffs 
was  shown  a  bill  of  particulars.  He  testified  that  he  was  unable  from  recol- 
lection to  state  the  items  of  plaintiffa'  account,  but  upon  reading  the  bill  he  said, 
"We  delivered  these  articles  to  the  express  in  C.  The  prices  I  have  read 
were  the  prices  agreed  upon/'  Upon  cross-examination  he  said  he  was  not 
sure  he  shipped  every  item  and  did  not  measure  all  the  lumber.  He  also 
testified  that  he  sent  bills  of  plaintifiTs'  account  to  defendants  ;  that  defend- 
ants had,  in  his  presence,  looked  over  a  copy  of  plaintiffs'  bill  and  made  no 
objection  to  the  correctness  of  the  items,  and  that  he  had  no  doubt,  though 
he  would  not  swear  positively,  that  the  bill  looked  over  by  defendants  was 
the  identical  bill  before  him.  Another  witness  swore  he  was  present  when 
the  account  was  looked  over,  and  that  the  bill  of  particulars  in  question  was 
the  identical  one  looked  over  or  a  fac  simile.  The  testimony  of  these  wit- 
nesses was  not  disputed. 
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Held,  that  it  was  not  error  to  permit  the  first  witness  to  read  the  bill  of  par- 
ticulars to  refresh  his  memory  and  that  the  evidence  was  sufficient  to  sastain 
a  finding  in  favor  of  the  correctness  of  the  items. 

A  portion  of  the  timber  delivered  was  smaller  than  the  agreed  size.  The  differ- 
ence could  be  told  only  bj  measurement.  Held,  that  defendants  could  not, 
after  having  received  the  same  and  sawed  it  up  without  measuring,  avoid 
payment  on  the  ground  that  such  timber  was  not  in  accordance  with  the  con- 
tract. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  on  the 
report  of  a  referee.    The  opinion  states  the  case. 

/.  Lawsorty  for  appellants. 

8.  Handy  for  respondents. 

Pabker,  J.  This  action  is  brought  to  recover  a  balance  claimed 
by  the  plaintiffs  to  be  due  them  from  defendants,  for  material  for  the 
manufacture  of  checkers  and  dominoes,  sold  and  delivered  by  plain- 
'  tiffs  to  defendants,  and  for  work,  labor  and  services  done  and  per- 
formed by  plainrtiffs  for  defendants. 

The  defendants  answered,  denying  the  allegations  of  the  com- 
p'aint  as  to  amount  of  materials  famished,  and  setting  up  a  special 
contract  by  which  defendants  were  to  pay  for  such  portion  of  the 
lumber  furnished,  only,  as,  in  the  manufacturing,  turned  out  to  be 
suitable,  and  that  large  portions  of  that  furnished  and  charged  in 
plaintiffs'  bill,  was  not  suitable  for  the  purposes  for  which  it  was 
ordered. 

The  issues  were  referred  to  a  referee  to  hear  and  determine.  The 
referee  found  for  the  plaintiffs  the  sum  of  1349.10,  for  which,  besides 
costs,  judgment  was  entered.  The  defendants  appeal  from  the 
judgment  to  the  general  term. 

The  complaint  sets  forth  the  items  of  the  materials  and  labor 
claimed  for,  by  reference  to  a  bill  of  particulars  annexed  thereto, 
amounting,  in  the  aggregate,  to  $1,711.41,  and  admitted  payments 
thereon  to  the  amount  of  $1,373.50,  and  claimed  the  balance  of 
•337.91  with  interest. 

To  prove  the  demand,  Asa  Olark,  one  of  the  plaintiffs,  was  called 
as  a  witness,  and  testified  that  plaintiffs  were  partners,  and  that 
during  the  period  of  time  in  question,  they  prepared  and  furnished 
materials  for  defendants.     On  being  shown  the  bill  of  particulars 
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(marked  A),  and  asked  whether  it  contained  a  correct  list  of  the 
items  of  account  between  plaintiffs  and  defendants,  he  answered, 
"  I  cannot  state  from  recollection  the  items  of  account  between  the 
parties;  I  attended  to  the  shipping  of  every  thing  for  plaintiff;  I 
knew  of  the  delivery  of  articles  by  plaintiffs  to  defendants."  Sched- 
ule A,  aforesaid,  was  then  placed  in  his  hands,  and  he  was  asked  to 
state  therefrom  the'tnaterials  furnished,  and  work  done  and  items 
of  plaintiffs'  account.  This  was  objected  to  for  various  reasons 
assigned,  but  the  objection  was  overruled  and  defendants  excepted. 
The  witness  then  read  all  the  items  from  the  schedule,  and  said, 
"we  delivered  these  articles  to  the  express,  in  Oohoes;  by  arrange- 
ment with  defendants,  we  were  to  deliver  to  the  wagon  express. 
These  prices  that  I  have  read,  were  the  prices  agreed  upon  between 
us  and  the  defendants ;  I  think  the  labor  was  agreed  on,"  and  he 
stated  that  the  services  mentioned  were  worth  the  amounts  charged. 
Upon  his  cross-examination,  he  said  he  was  not  sure  that  he  shipped 
every  item,  and  that  he  did  not  personally  measure  all  the  lumber 
sent  to  defendants. 

Other  testimony  was  taken  from  this  witness  under  defendants' 
objections,  in  regard  to  his  having  given  the  items  to  plaintiffs' 
book-keeper,  who  entered  them  upon  the  book  kept  by  him,  and 
after  he  had  stated  that  the  book-keeper  had,  about  two  years  before, 
disappeared,  and  had  not  been  heard  of  since,  he  was  asked  to  read 
the  items  from  the  book  left  by  the  book-keeper,  to  which  defend- 
ants objected;  but  the  objection  was  overruled  and  defendants  ex- 
cepted. The  witness  then  read  the  first  two  items  —  the  bill  con- 
taining fifty  items  —  and  desisted  He  also  stated  that  he  sent  bills 
of  plaintiffs'  account  to  defendants,  and  that  he  and  his  partner, 
Bogue,  had  a  talk  with  defendants  about  the  account,  in  defend- 
ant Newcomb's  store;  that  he  then  had  a  copy  of  plaintiffs'  bill  of 
items  with  him,  which  was  looked  over  by  defendants,  and  that  no 
objection  was  made  to  the  correctness  of  the  items  —  the  objection 
as  afterward  appears,  being  to  the  quality  and  fitness  of  the  timber — 
and  that  he  had  no  doubt,  though  as  appears  by  his  ci*oss-examin- 
ation  he  could  not  swear  positively,  that  bill  A,  attached  to  the 
original  complaint,  is  the  identical  bill  he  had  in  Newcomb's  store. 

Plaintiff  Bogue  also  testified  to  being  present  in  Newcomb's  store 
at  the  time  spoken  of  by  the  other  witness,  and  says,  "Had  bill  of 
items  of  our  account  with  me ;  both  defendants  looked  it  over  and 
compared  it  with  bills  they  had  had  from  time  to  time.    They  did 
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not  object  to  the  bill  at  all,  not  as  to  the  items  of  charges/'  and,  on 
the  bill  marked  A,  being  handed  to  him,  he  said,  "If  the  bill  in  my 
hands  is  not  the  identical  bill,  it  is  a  fac  simiU^  He  said  on  his 
cross-examination,  "I  judge  from  the  general  appearance  that  this 
is  the  identical  bill ;  no  other  means  of  identifying  it  *  *  * 
Mr.  Hyatt  claimed  that  we  should  allow  him  for  pieces  that  had  been 
cut  out  as  unfit  for  their  use." 

The  defeadants'  counsel  insists  that  the  referee  erred  in  admitting 
the  eyidence  objected  to,  and  that  a  new  trial  should,  consequently, 
be  granted. 

This  evidence  was  directed  to  the  proof  of  plaintiffs'  bill  of  items. 
1  have  no  doubt  that  the  objection  to  the  reading  of  schedule  A, 
by  the  witness  Clark,  was  properly  overruled.  The  schedule  itself 
was  not  thereby  admitted  in  evidence,  but  the  witness  was  permitted 
to  refresh  his  recollection  by  reading  the  items,  and  then  speak  of 
them  from  his  recollection  thus  refreshed.  This  was  what  he  did. 
In  regard  to  the  allowance  of  the  book-keeper's  book  in  evidence, 
if  that  ruling  was  wrong,  still,  inasmuch  as  after  reading  the  first 
two  items,  the  further  reading  was  abandoned,  no  harm  was  done  by 
the  ruling.  Besides,  the  testimony  of  both  Clark  and  Bogue  as  to 
having  the  bill  of  items  at  Newcomb's  store,  which  defendants  then 
looked  over,  not  disputing  the  items,  but  claiming  a  deduction  for 
defective  timber,  is  evidence  of  the  same  fact,  sought  to  be  proved 
by  the  other  evidence.  The  testimony  of  Clark  and  Bogue,  so  far 
from  being  disputed,  is  corroborated  by  the  testimony  of  defendant 
Hyatt,  who  says,  speaking  of  what  passed  at  Newcomb's  —  "  during 
that  conversation,  they  claimed  a  balance  of  $300  or  over,  and  we 
objected  to  the  amount,  and  claimed  that  we  had  paid  them  fully  as 
much  as  they  should  receive,  on  the  grounds  that  so  much  of  the 
domino  stuff  had  been  imperfect ;  we  also  claimed  deductions  on  the 
checker  stuff." 

Defendant  Newcomb,  also  speaking  of  the  same  interview,  says : 
"We  then  objected  as  to  the  quality  of  the  stuff  delivered,  and 
declined  to  pay  them,  because  the  short  amounted  to  more  than  their 
bill,  and  we  showed  them  the  figures.  I  did  not  object  to  the  items^ 
only  to  the  bill;  we  showed  them  by  figures  on  their  accounts  that 
we  did  not  owe  them  any  thing ;  they  thought  it  was  too  much 
deduction.** 

It  very  clearly  appears  that  defendants'  whole  ground  of  contro- 
versy and  objection,  both  at  the  previous  interviews  of  the  parties 
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and  afc  the  trial,  was  not  at  all  as  to  the  amount  furnished,  but,  first, 
as  to  the  right  to  throw  out  defective  stuff,  and  then  as  to  the 
amount  to  be  thus  deducted.  The  correctness  of  plaintiffs'  bill  of 
items  was  not  in  dispute,  and  the  proof,  independent  of  the  eyi- 
dence  on  that  point,  objected  to,  was  entirely  sufficient  and  con- 
clusive. 

The  controversy  was  over  the  question  whether  or  not  there  was 
an  agreement  between  the  parties  that  defendants  might  "  select  out 
of  such  stuff  as  was  sent  to  them  by  plaintiffs,  such  whole  pieces  as 
were  entirely  unfit  for  the  purposes  of  their  manufacture,  and  return 
the  same  to  plaintiffs,  and  might,  after  the  remainder  of  said  stuff 
80  sent  was  sawed  up,  select  out  and  throw  away  such  parts  and 
pieces  thereof  as  were  unfit  for  the  purposes  of  their  manufacture, 
and  that  defendants  should  pay  only  for  so  much  of  said  stuff  as 
should  be  fit  for  the  purposes  of  such  manufacture,  after  selecting 
out  such  parts  and  pieces  as  aforesaid.'' 

The  testimony  of  the  defendants,  corroborated  by  two  witnesses, 
a  brother  of  each  defendant,  was  clearly  to  the  effect  that  there  was 
such  an  agreement.  The  agreement  was,  however,  positively  denied 
by  both  plaintiffs.  Under  this  conflict  it  was  the  province  of  the 
referee  to  decide,  and  it  is  not  for  the  court  in  such  a  cose  to  over- 
rule his  decision. 

In  regard  to  two  thousand  feet,  the  kfit  that  was  furnished,  it  is 
claimed  by  defendants  that  it  was  one  thirty-second  part  of  an  inch 
smaller  than  it  was  ordered  to  be,  and  consequently  unfit  for 
defendants'  use,  that  defendants  did  not  and  could  not  discover  this 
defect  until  half  of  it  was  sawed  up  for  use ;  and  as  to  such  half  it 
is  insisted  defendants  are  in  any  view  excused  for  failing  to  return 
it,  and  are  bound  to  pay  only  its  actual  value,  shown  to  be  one 
dollar.  No  such  deduction  is  made  by  the  referee,  and  upon  a 
request  to  find  these  facts  he  refuses. 

That  this  lumber  was  of  a  size  smaller  than  the  order  called  for 
is  undisputed;  but  whether  defendants  ought  to  have  discovered 
that  fact  before  attempting  to  use  it,  and  then  notified  plaintiffs  to 
take  it  back,  is  a  question  about  which  there  is  some  conflict. 
Plaintiff  Clark  and  defendant  Hyatt  had  an  interview  on  the  sub- 
jecty  at  which  Clark  claimed  that  defendants  should  have  found  out 
that  it  was  too  small  before  they  sawed  it  up ;  and  Hyatt  testifies 
that  if  his  attention  had  been  called  to  it  specially,  he  could  have 
told  that  it  was  too  small,  although  he  did  see  it,  and  give  it  such 
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examination  as  he  usaallj  gave  to  stuff  coming  to  the  shop,  and 
from  snch  examination  did  not  discover  that  it  was  too  small. 

I  am  inclined  to  think  the  referee  was  warranted  in  holding 
under  this  evidence  that  the  defendants  were  in  fisiult  in  not  dis- 
covering the  defect  before  sawing  up  the  timber,  and  do  not  excuse 
themselves  from  the  duty  of  refusing  to  receive  it,  and  notifying 
plaintiffs  to  take  it  back.  The  fact  that  the  defect  was  discoverable 
only  by  actual  measurement,  is  not  sufficient  excuse  for  the  failure 
to  discover  it  Measurement  was  the  obvious  and  easy  mode  of 
testing  its  confbrmity  to  the  order,  and  but  a  reasonable  require- 
ment of  defendants. 

Upon  a  consideration  of  all  the  points  raised  by  the  appellants, 
I  think  the  decision  of  the  referee  must  be  sustained. 

The  judgment  must,  therefore,  be  affirmed  with  costs. 

BoABDKAN  and  J.  Potter,  JJ.,  concurred. 

Judgment  affirmed. 


Van  Wobrt  v.  Albaist  and  Susquehanna  Eailboad  Company, 

appellant. 

StaiuU  of  frauds— parcl  ctgreemeni  net  wnd  under  §  %,  though  capable  ofind^ 
nits  continuance — void  parol  sale  made  valid  by  subsequent  act. 

Defendant,  by  a  verbal  contract  made  in  May,  1869,  agreed  to  purchase  as  much 
wood  as  plaintiff  should  cut  and  deliver,  not  exceeding  1,000  cords,  at  (3  and 
$8.50  per  cord.  No  definite  time  was  fixed  for  the  delivery  of  the  wood.  In 
December  following  a  part  of  the  wood  was  delivered  and  paid  for  as  agreed, 
and  more  was  delivered  between  that  time  and  May,  1870.  In  the  foUowing 
winter  plaintiff  cut  and  offered  to  deliver,  under  the  contract,  a  further  quan- 
tity of  wood,  which  was  refused.  Heldy  that  the  contract  was  not  void  under 
g  d  of  the  statute  of  frauds  (2  ]^.  S.  185)  as  being  an  agreement  by  its  terms 
not  to  be  performed  within  a  year  from  the  making. 

It  was  void  under  §  8  at  the  time  it  was  entered  into,  there  being  no  delivery 
or  payment  but  the  subsequent  delivery,  and  acceptance  of  part  of  the  wood 
took  it  out  Of  the  statute  and  made  it  valid. 

Appeal  by  defendant  from  a  judgment  rendered  on  the  verdict 
of  a  jury,  and  an  order  denying  a  new  trial.  The  facts  appear  in 
the  opinion. 
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/.  0.  RunhUy  for  appellant  v 

JL  L,  Bundy,  for  respondent. 

Pabkeb,  J.  This  is  an  appeal  from  a  jadgment  in  fayor  of  the 
plaintiff  against  the  defendant,  rendered  upon  the  verdict  of  a  jory; 
also  from  an  order  denying  a  motion  made  npon  the  minutes  of  the 
judge  for  a  new  trial. 

The  action  is  .upon  a  breach  of  a  contract  to  receive  and  pay  for  a 
quantity  of  wood.    The  answer  denies  the  making  of  any  contract. 

The  contract,  if  one  was  made,  was  by  parol,  and,  according  to 
the  eyidence  on  the  part  of  the  plaintiff,  was  for  the  sale  and  pur- 
chase of  such  quantity  of  wood  as  plaintiff  could  cut,  not  over  1,000 
cords,  at  t3.50  per  cord  for  hard  wood,  and  $3  for  soft  No  time 
was  fixed  for  its  delivery,  but  plaintiff  was  to  cut  and  deliver  it  as 
fast  as  possible.  This  was  in  May,  1869.  In  the  following  Decem- 
ber he  commenced  to  deliver  the  wood,  having  in  that  month 
delivered  1^  cords,  which  was  paid  for  in  January,  1870;  and 
between  that  time  and  May,  1870,  he  delivered  322  cords  more,  all 
of  which  was  paid  for. 

In  May  he  was  proceeding  to  deliver  the  residue  of  what  he  had 
cut,  some  200  cords,  when  defendant's  agent,  according  to  plaintiff's 
testimony,  requested  him  to  delay,  as  the  company  was  about  to 
occupy  the  place  of  deposit,  with  new  tracks.  Afterward,  in  the 
following  winter,  plaintiff  began  to  haul  the  residue  of  the  wood 
which  he  cut,  and  drew  and  piled  19  cords,  by  the  side  of  the  rail- 
road, when  he  was  notified  that  defendants  didn't  want  it,  and  that 
plaintiff  must  bring.no  more.  Plaintiff  then  had,  besides  the  19 
cords,  178  cords,  cut  and  drawn  out  of  the  woods,  ready  to  haul  and 
deliver  to  defendant. 

Plaintiff  claims  damages  for  defendant's  refusal  to  take  and  pay 
for  the  19  cords,  drawn  to  the  railroad,  and  the  178  cords,  cut  and 
prepared  for  delivery. 

The  contract,  if  one  was  made,  though  by  parol,  was  not  void 
under  the  second  section  of  the  Statute  of  Frauds  which  makes^ 
void  "  every  agreement  that,  by  its  terms,  is  not  to  be  performed^ 
Vithin  one  year  from  the  making  thereof,"  unless  in  writing,  etc.  So- 
fiff  from  this  contract  being,  by  its  terms,  not  to  be  performed  within 
Ihe  year,  I  think  the  expectation  was,  that  it  would  be  performed 
within  the  year,  at  any  rate,  it  is  not  an  agreement,  by  its  terms,  not 
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to  be  performed  within  the  year,  and  consequently  not  within  the 
proyision  of  the  statute.  ^^  It  is  not  the  meaning  of  the  statute  that 
the  contract  must  be  performed  within  a  year.  If  it  can  be  so  per- 
formed, consistently  with  the  language  in  which  the  parties  haye 
expressed  themselyes  *  *  *  it  is  a  yalid  agreement,  although  it 
may  be  capable  of  an  indefinite  continuance.'^  Trustees,  etc^  y. 
Brooklyn  Fire  Ins.  Co.f  19  K  Y.  307.  Had  the  contract  been  yoid 
under  this  proyision  of  the  statute,  it  is  plain  that  a  part  perfonn- 
ance  of  it,  within  the  year,  would  not  haye  taken  it  out  of  the 
statute,  and  made  it  good.     Weir  y.  Hill,  2  Lans.  278. 

But  it  was  yoid  under  the  third  section  of  the  statute,  at  the  time 
it  was  entered  into,  not  being  in  writing,  and  no  part  of  the  pur- 
chase-money being  paid,  because  at  that  time,  there  was  no  deliyeiy 
nor  acceptance  of  the  wood  sold,  nor  any  part  thereof,  and  this  is 
the  yiew  of  the  counsel  of  both  parties. 

The  court,  upon  the  trial,  held  the  contract,  as  the  plaintiff  testi- 
fied to  it,  yoid  under  the  Statute  of  Frauds,  but  held  and  charged 
the  jury,  that  if  they  found  that  such  a  contract  was  made,  as  plain- 
tiff claimed,  and  that  the  wood  subsequently  deliyered  and  accepted 
was  delivered  and  accepted  upon  that  contract,  such  deliyery  and 
acceptance  took  the  contract  out  pf  the  statute,  and  made  it  yalid — 
and  if  the  parties  understood,  when  the  last  portion  of  wood  was 
deliyered,  in  March,  1870,  or  when  it  was  paid  for  on  the  fifteenth 
of  April,  in  that  year,  that  there  was  such  a  contract,  and  that  it 
was  to  continue  thereafter  and  be  fulfilled  by  the  deliyery  of  the 
wood  at  a  subsequent  time,  the  plaintiff  may  recoyer  damages  for 
the  refusal  of  the  defendant  to  accept  the  wood  offered  by  the  plain- 
tiff to  be  deliyered  in  the  winter  of  1870  and  1871. 

Defendant's  counsel  took  exception  to  the  ruling,  both  upon  the 
refusal  to  nonsuit  and  in  the  charge,  that  the  contract  could  be 
made  yalid  by  a  delivery  and  acceptance  of  part  of  the  wood  upon  it 
subsequently  to  the  time  when  it  was  entered  into. 

In  this  I  think  the  court  was  right  The  cases  cited  by  plaintiff's 
counsel  show  that  the  subsequent  delivery  and  acceptance  of  part 
of  the  wood,  under  the  contract,  took  the  case  out  of  the  Statute  of 
Frands  and  made  it  a  valid  contract.  See  McKnight  v.  DunJop,  5 
N.  Y.  637 ;  BouttoeU  v.  (TKeefe,  32  Barb.  434;  Good  v.  Curtis,  31 
How.  Pr.  4. 

From  these  cases  it  is  clear  that  the  delivery  and  acceptance  of 
part  of  the  goods  required  by  the  third  section  of  the  Statute  of 
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Frauds,  is  not  confined  to  the  time  of  the  making  of  the  contract, 
bnt  may  be  made  afterward,  and  when  so  made,  the  case  is  thereby 
taken  out  of  the  statute. 

The  ruling  and  charge  of  the  judge  at  circuit  was,  therefore,  right, 
ind  defendant's  exception  thereto  unavailing. 

The  claim  on  the  part  of  defendant,  that  the  deliyery  and  accept- 
snoe  of  each  parcel  made  a  several  and  distinct  contract  of  sale  of 
such  parcel,  was  not  a  question  of  law,  but  of  fact,  which  was  prop- 
erly submitted  to  the  jury.    Boutwell  v.  ffKeefe^  supra. 

The  defendants  point  that  the  contract  was  void  for  want  of 
mutuality,  is  not  sustained  by  the  evidence.  The  testimony  on 
which  the  question  in  regard  to  the  making  of  the  contract  depends 
shows  that  plaintiff  was  to  cut,  upon  his  wood  lot,  what  he  could^ 
not  to  exceed  1,000  cords,  and  deliver  it  as  soon  as  he  could.  If  a 
contract  was  made,  whifeh  question  was  submitted  to  the  jury,  the 
eridence  shows  an  undertaking  by  each  party. 

No  other  points  are  submitted  on  behalf  of  the  appellant,  and 
upon  an  examination  of  the  whole  case,  I  see  no  error  entitling 
defendant  to  a  new  trial. 

The  judgment  and  order  apppealed  from  must  therefore  be 
affirmed  with  costs. 

BoABDMAur  and  J.  Potteb,  JJ.,  concurred. 

Judgment  affirmed. 


Oabksey,  appellant,  v.  Knights  et  dl 

Appeal —  when  party  making  defauU  need  not  ha/oe  notice. 

In  an  action  against  B.  and  K.,  R.  pat  in  an  answer  and  E.  made  default.  Judg- 
ment was  rendered  making  R.  first  liable  and  E.  after  him.  R.  appealed,  not 
serving  aShy  notice  of  appeal  on  E.,  and  the  Judgment  as  to  R.  was  reyersed 
and  he  released  from  liability.  After  the  judgment  of  Teversal  plaintiff 
ianed  his  execution  against  E.  In  a  motion  by  E.  to  set  aside  the  execution 
on  the  ground  that  he  was,  by  the  original  judgment,  not  liable  until  after 
B.  and  was  not  bound  by  the  appeal,  not  being  made  a  party  thereto,  hM 
(BoABDMAN,  J.,  conira),  that  E.  not  haying  put  in  an  answer,  ^as  not  a  party 
to  the  question  of  R/s  prior  liability,  and  could  not  litigate  it.  He  was 
not,  in  the  sense  of  Code,  §  825,  a  ^  party  aggrieved,"  or  in  that  of  g  827  an 
"adverse  party."  He  could  not  himself  appeal,  and  was  not  a  necessary 
party  to  an  appeal  upon  the  issue  between  R.  and  the  plaintiff. 
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Appeal  by  plaintiff  from  an  order  of  the  special  term  setting 
aside  an  execution  against  the  defendant  Daniel  Knights.  The 
facts  appear  in  the  opinions. 

Wm,  T.  Odelly  for  appellant 

(7.  A.  Waldron,  for  respondent. 

Parker,  J.  The  question  presented  in  .  this  case  is  one  not 
devoid  of  difficulty.  In  the  view  which  I  take  of  it,  however,  I 
have  not  been  able  to  arrive  at  a  conclusion  in  accordance  with  the 
opinion  of  my  brother  Boardkak,  sustaining  the  decision  and 
order  of  the  special  term. 

The  plaintiff  in  foreclosing  his  mortgages  properly  made  Bogers 
and  Knights  parties,  setting  forth  in  his  complaint  the  respective 
conveyances  to  them  of  the  mortgaged  premises,  and  their  assump- 
tion respectively  of  the  payment  of  the  mortgages,  and  claimed 
that  they  should  be  adjudged  to  pay  any  deficiency  which  should 
arise  upon  the  sale  of  the  mortgaged  premises,  in  the  order  of  their 
respective  liabilities. 

Bogers  answered,  setting  up  that  the  conveyance  to  him  was  but 
a  mortgage,  and  denying  his  personal  liability ;  and  Knights,  after 
appearing  in  the  action,  omitted  to  answer  and  suffered  judgment 
by  default.  The  special  term,  after  a  trial  of  the  issue  upon 
Bogers*  liability,  held  him  liable,  and  in  settling  the  order  of 
liability  made  Bogers  first  liable  and  Knights  next  after  him. 

Bogers  appealed  from  this  judgment,  so  far  as  it  declared  him 
personally  liable  for  the  deficiency,  and  succeeded  in  reversing  that 
part  of  it.  In  bringing  his  appeal  he  served  notice  thereof  only  on 
the  clerk  and  the  plaintiff,  omitting  to  serve  notice  on  Knights. 

After  the  judgment  as  modified  by  the  appellate  court  was  per- 
fected, the  plaintiff  issued  his  execution  in  accordance  therewith 
to  collect  the  deficiency. 

Knights  thereupon  moved  at  special  term  to  set  aside  the  execa- 
tion,  on  the  ground  that  he  was  not  liable  by  the  original  judgment 
until  after  Bogers,  and  that  as  he  was  not  made  a  party  to  the 
appeal  he  was  not  bound  by  the  modified  judgment,  and  was  still 
liable  only  after  Bogers. 

The  special  term  set  aside  the  execution,  and  from  the  order 
setting  it  aside  the  plaintiff  appeals  to  the  general  term. 
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To  the  issue  between  the  plaintiff  and  defendant  Bogers,  which 
was  the  only  matter  litigated,  defendant  Knights  was  not  a  party. 
He  had  not  put  himself  in  a  position  to  mingle  in  that  controyersy. 
If  at  special  term  it  had  been  held  that  Eogers  was  not  personally 
liable.  Knights,  haying  suffered  judgment  by  default,  could  not 
have  appealed  from  the  judgment,  or  any  part  of  it  Dorry.  Birge, 
8  Barb.  351 ;  Adams  y.  Oaks,  20  Johns.  282 ;  Maltby  y.  Oreene,  1 
Keyes,  648 ;  Murphy  y.  Am.  Life  Ins.  arid  T.  Co.,  25  Wend.  249. 
As  he  stood  upon  the  record  he  was  not  a  party  to  that  question. 
If  he  had  desired  to  litigate  that  question  with  his  co-defendant 
Bogers,  as  he  might  haye  done  under  section  274  of  the  Code,  he 
should  haye  made  his  claim  of  Rogers'  liability  and  prior  liability  by 
putting  in  an  answer  to  that  effect 

I  do  not  see,  therefore,  how  it  was  necessary  or  proper  for  Rogers, 
in  appealing  from  that  part  of  the  judgment,  to  make  Knights  a 
party  to  the  appeal  True,  he  was  incidentally  interested  in  the 
question,  whether  Rogers  was  personally  liable  to  the  plaintiff,  but 
he  had  not  seen  fit  to  set  up  any  claim  of  interest  in  that  question, 
but  had  contented  himself  with  submitting  to  plaintiff's  statement 
thereof  in  the  complaint,  and,  consequently,  to  plaintiff's  ability  to 
maintain  such  statement  against  Rogers.  In  the  litigation  upon  the 
question  of  Rogers'  liability.  Knights  was  not,  an  the  sense  of  §  325 
of  the  Code,  a '"  party  aggrieved,"  nor  in  the  sense  of  §  327,  an 
'^  adverse  party ; "  as  he  could  not  himself  appeal,  he  was  not  a  neces- 
nury  party  to  the  appeal  from  that  part  of  the  judgment  depending 
upon  the  issue  between  Rogers  and  the  plaintiff.  In  all  the  cases 
cited,  where  it  is  held  that  the  parties  omitted  in  the  appeal  were 
adverse  parties,  on  whom  the  notice  of  appeal  should  have  been 
served,  such  parties  were  parties  litigant  in  the  suit  This  was  the 
case  in  Cotes  y.  Carroll,  28  How.  Pr.  436,  in  which  issues  between  the 
defendants  not  served  with  the  notice  of  appeal  and  the  plaintiffs, 
as  well  as  between  the  defendants  appealing  and  the  plaintiffs  were, 
tried  at  special  term,  and  the  principal  questions  litigated,  were 
whether  the  defendants,  not  so  served,  were  entitled  to  certain  rents 
uid  interest  which  the  defendants  appealing  denied,  and  these  ques- 
tions were  decided  in  favor  of  the  defendants  not  served  with  the 
uotice  of  appeal 

They  were,  therefore,  yery  clearly  to  the  appellants  adverse  parties, 
iud  no  appeal  affecting  the  judgment  in  their  favor  could  go  on 
without  them.    So  in  Hiscock  v.  Phelps^  2  Lans.  106,  which  was  a 
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foreclosure  case,  one  question  was  whether  Phelps'  mortgage,  which 
was,  in  time,  subsequent  to  plaintiff's  first  mortgage,  and  prior  to* 
plaintiff's  second  mortgage,  should  be  postponed  to  both  of  plain- 
tiff's mortgages.  Plaintiff,  in  the  complaint,  claimed  it  should  be 
so  postponed,  which  Phelps  in  his  answer  denied.  The  defendants, . 
0.  G.  Kenyon,  Mumford  and  J.  S.  Kenyon,  who  were  interested  in 
haying  both  of  plaintiff's  mortgages  paid  before  Phelps',  instead  of 
resting  upon  plaintiff's  allegations  in  his  complaint,  put  in  their 
answer  setting  up  facts,  under  which  they  also  claimed  that  plain- 
tiff's second  mortgage  should  be  preferred  to  Phelps'  mortgage.  The 
issues  were  tried  before  a  referee,  by  whose  report  plaintiff's  second 
mortgage  was  preferred  to  Phelps'  mortgage,  and  judgment  was 
entered  accordingly.  Phelps,  on  appealing,  served  his  notice  of 
appeal  upon  the  clerk  and  plaintiff  only,  and  it  was  held  that  his 
appeal  was  not  well  brought,  and  it  was  dismissed.  Here,  also,  the 
defendants  who,  equally  with  the  plaintiff,  had  established  the  claims 
set  up  in  their  answer,  and  which  were  awarded  by  the  judgment, 
were,  as  to  Phelps,  adverse  parties,  without  whom  the  appeal  could 
not  proceed.  In  Thompson  v.  Mlsworth,  1  Barb.  Ch.  624,  the 
co-defendants  of  Ellsworth  had.  answered,  and  the  subject  of  his 
appeal  had  been  litigated  by  them.  They  were,  therefore,  adverse 
parties,  to  whom  it  was  necessary  in  perfecting  the  appeal,  that  the 
appellant  should  give  the  required  bond,  and  in  Potter  v.  Baker, 
4  Paige,  290,  the  parties  were  all  litigants.  Several  of  the  cases 
cited  by  respondent's  counsel  are  appeals  from  surrogate's  courts, 
which  are  governed  by  rules  applicable  peculiarly  to  such  appeals, 
and  not  to  appeals  in  this  court.  I  have  found  no  case,  except  in 
appeals  from  surrogates,  where  it  has  been  held,  that  a  party  sus- 
tained the  relation  to  the  appellant  of  an  adverse  party,  unless  he 
had  been  a  party  litigant — and,  in  surrogates'  courts,  cdl  parties  in 
interest  are  deemed  parties  to  the  litigation. 

The  remark  of  Earl,  C,  in  Kay  v.  Whitaker,  44  N.  Y.  576,  is  in 
accordance  with  the  view  above  taken.  He  says,  "it  seems  to  me 
that  defendants  can  have  relief,  against  each  other  [under  §  274  of 
the  Code],  only  in  a  case  in  which  they  have  appeared  and  answered 
in  reference  to  the  claim  made  against  them  by  the  plaintiff,  and  as 
a  part  of  the  adjustment  of  that  claim,  and  that  it  must  be  based 
upon  the  facts  involved  in  and  brought  out  by  the  litigation  and 
investigation  of  that  claim.  In  such  case,  all  the  parties  being 
before  the  court,  and  all  having  been  heard  and  the  facts  being 
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properly  before  the  court,  the  rights  between  plaintiffs  and  defend- 
ants, not  only,  bat  as  between  the  parties  on  either  side,  can  be 
adjusted.^ 

In  this  case,  the  question  between  Bogers  and  Kifights  is  one 
which  might  have  been  litigated,  but  as  Knights  failed  to  answer 
and  make  any  claim  on  his  own  behalf,  he  must  abide  the  adjust- 
ment which  comes  out  of  the  litigation  between  the  plaintiff  and 
Bogers.  He  could  not  have  been  heard,  at  special  term,*  upon  the 
question  of  Bogers'  liability;  it  follows  that  he  could  not  appeal 
from  the  decision  of  the  special  term,  and  has  no  right  to  resist 
Sogers'  claim  on  his  app^. 

The  modification  of  the  judgment,  produced  by  the  appeal  of 
Bogers,  by  which  he  was  relieved  of  obligation  in  respect  to  the 
deficiency,  is,  therefore,  one  of  which  Knights  cannot  complain. 
The  plaintiff  is  now  entitled  to  proceed  upon  the  judgment  as 
modified,  and  the  execution  should  not  have  been  set  aside. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  $10 
costs. 

J.  PoiTEB,  J.  I  hare  examined  with  some  care  the  points  of  counsel 
and  their  authorities,  and  also,  the  opinions  of  Justices  Pabeek 
and  BoABDUAiii'  upon  the  appeal,  and  Justice  Bookes'  opinion  upon 
granting  the  order  appealed  from,  and  am  inclined  to  adopt  the 
views  of  Justice  Parkeb  in  favor  of  a  reversal. 

I  think  the  difference  in  the  results  reached  is  owing  entirely  to 
the  effect  of  the  fact  that  the  respondent  put  in  no  answer  to  the 
action.     That  I  regard  as  the  radical  defect  in  his  case. 

I  think,  under  section  274  of  the  Code,  that  defendants  who  are 
all  answerable  to  the  plaintiff  in  respect  to  a  matter  should,  in  case 
there  are  equities  as  between  themselves  in  regard  to  the  same 
matter,  answer  and  interplead  with  each  other  in  regard  to  those 
equities,  and  that  in  default  of  so  doing,  they  are  subject  to  the 
same  or  similar  consequences,  as  they  are  in  default  of  an 
answer  to  the  complaint. 

The  defendant  Knights  failed  to  put  in  an  answer  to  the  com- 
plaint in  this  action.  He  thereby  admitted  the  allegations  of  the 
complaint 

And,  failing  to  put  in  answer,  he  also  admitted  the  allegations  of 
Sogers'  answer  so  far  as  those  allegations  affected  the  rights  and 
equities  between  him  and  Bogers. 
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Plaintiff's  allegation  was,  that  Knights  was  secondarily  liable  for 
deficiency.  By  not  answering,  Knights  admitted  that  allegation  to 
be  true. 

Plaintiff  further  alleged  that  Rogers  was  primarily  liable  for 
deficiency. 

Sogers  denied  this  allegation  and  formed  an  issue  with  the 
plaintiff  thereupon.  Roy  y.  WhittakeTy  44  N.  Y.  576.  Knights,  by 
liot  answering,  admited  Rogers'  allegation  that  he  is  not  liable  at  all, 
and,  of  course,  not  primarily. 

Knights,  therefore,  stands  upon  the  record  as  haying  admitted 
these  allegations  so  far  as  he  is  concerned,  and  is  in  no  condition  to 
contest  either  plaintiff's  allegation  that  Knights  is  liable  for  defi- 
ciency, or  Rogers'  allegation  that  he  is  not  liable  at  all  for  deficiency. 

What  relief  Knights  may  haye,  if  any,  I  am  neither  called  upon 
nor  prepared  to  suggest 

BoABDHAK',  J.  (dissenting.)  The  cases  cited  in  the  opinion  of 
the  learned  justice  at  special  term  quite  conclusiyely  show  that  the 
practice  in  the  appeal  to  the  court  of  appeals  by  Rogers  was  irregu- 
lar and  unauthorized.  Eyery  party  to  an  action  or  judgment,  who 
can  be  affected  by  the  decision  of  ttie  appellate  <court,  is  entitled  to 
notice  of  the  appeaL  If  such  notice  is  not  giyen,  such  appeal  may 
be  dismissed  upon  the  application  of  the  party  omitted  or  the 
respondent. 

Under  §  327  of  the  Code,  the  adyerse  party  may  be  equally  a 
co-defendant  or  co-plaintiff  with  the  appellant,  if  their  interests  be  or 
may  become,  in  fact,  adyerse.  Eiscock  y.  Phelps,  2  Lans.  106 ; 
Ootes  y.  Carrolly  28  How.  436 ;  S.  0.  in  Court  of  Appeals,  31  id.  146 ; 
TlMmpson  y.  Ellsworth,  1  Barb.  Ch.  624 ;  Willcox  v.  Smith,  26  Barb. 
316 ;  Brown  y.  Evans,  34  id.  594. 

In  this  case  the  fact  that  Knights  had  no  notice  of  appeal  was 
oyerlookcd  or  disregarded,  and  the  judgment  entered  upon  the 
report  of  the  referee  was  modified  to  his  serious  prejudice. 

The  reasons  for  such  modifications  appear  in  the  report  of  the 
case,  47  N.  Y.  233.  Knights  was  not  a  party  to  that  appeal.  Gould 
he  be  affected  or  his  rights  prejudiced  by  the  decisions  of  courts 
before  which  he  had  no  opportunity  to  be  heard  ?  To  recognize 
Buch  a  doctrine  would  seem  yery  dangerous. 

In  yery  many  equity  cases  the  rights  of  parties  are  relatiye,  and 
a  change  in  tiie  status  of  any  one  may  affect  others.    A  partial 
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i^peal,  or  an  appeal  of  which  only  a  few  of  the  parties  are  notified, 
might  lead  to  the  grossest  injustice.  Has  an  appellate  court  the 
right  to  adjudge  even  indirectly  the  equities  of  a  person  not  before 
the  court,  though  such  person  may  be  a  party  to  the  judgment  ? 
Is  it  not  a  jurisdictional  defect  ? 

The  court  passes  only  upon  such  questions  as  may  be  presented 
by  the  parties  before  it 

Such  persons  are  acting  for  their  own  interests,  and  may  be  quite 
indifferent  to  the  rights  of  other  parties  not  brought  before  the 
court.  Such  absent  parties  are  not  parties  to  the  new  judgment 
As  in  this  case  Knights  was  a  party  to  the  original  judgment  ren- 
dered on  the  referee's  report  He  was  satisfied  therewith.  Under 
that  judgment  he  could  not  have  been  made  to  pay  any  thing  until 
an  execution  against  Eogers  was  returned  unsatisfied.  Consequently 
he  was  a  mere  nominal  party,  for  it  was  conceded  upon  the  argu- 
ment that  Rogers  was  responsible.  By  this  modification,  of  that 
judgment  Rogers  is  absolutely  discharged,  and  Knights  is  made 
primarily  responsible  for  the  half  of  this  deficiency  of  over  12,200. 

It  iB  a  very  serious  charge,  and,  so  far  as  appears,  made  without 
the  knowledge  or  suspicion  of  Knights,  certainly  without  sach 
notice  as  the  law  requires. 

If  Knights  could  have  been  heard  upon  the  appeal  he  might  have 
satisfied  the  court  that  the  judgment  was  right,  or  at  least  that  a 
new  trial  should  have  been  granted  upon  which  Rogers'  liability 
could  have  been  contested  by  other  or  further  evidence.     , 

It  was  urged  upon  the  argument  by  plaintiff  that  the  report  of 
the  sale  having  been  confirmed  upon  notice  to  Knights,  and  he 
not  having  appealed  therefrom,  is  concluded  thereby. 

The  argument  is  specious,  but  unfounded. 

The  rights  of  the  parties  are  controlled  by  the  judgment,  and  not 
by  the  referee's  report  or  the  order  confirming  it  The  confirmation 
of  the  report  does  not  give  the  right  to  issue  execution.  It  does  Qx 
and  determine  the  amount  of  the  deficiency.  An  appeal  from  that 
order  could  bring  up  no  other  questions  than  the  regularity  of  the 
Bale,  the  disposition  of  the  proceeds  and  the  amount  of  deficiency. 

As  no  question  arises  in  those  respects  there  was  nothing  from 
which  to  appeal,  although  the  whole  order  was  objected  to  by 
Knights. 

Again,  it  is  insisted  that  the  judgment,  as  modified  by  the  appel- 
late court,  should  be  the  guide  of  this  court  in  adjudicating  upon 
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this  order.  But  that  is  begging  the  whole  question.  If  Knights 
was  not  a  party  to  that  judgment,  he  should  not  be  bound  by  it. 

As  he  was  a  party  to  the  first  judgment,  he  is  bound  by  it,  and 
he  has  the  right  to  the  indemnity  provided  thereby.  Suoh  rights, 
I  apprehend,  can  only  be  got  rid  of  by  an  appeal  to  which  he  is  a 
party,  either  as  appellant  or  respondent. 

Knights  may  have  no  right  to  litigate  with  Bogers  questions 
arising  between  themselyes.  But  he  has  a  perfect  right  to  litigate 
and  haye  determined  the  equities  of  all  the  defendants  touching  the 
order  in  which  they  shall  be  called  upon  to  pay  deficiencies.  Code, 
§  274;  Kay  v.  Whittak&r,  44  N.  Y.  565. 

So  much  may  be  said  in  support  of  the  order  appealed  from. 
The  learned  judge,  at  special  term,  suggests  the  embarrassments  to 
which  i^e  plaintiff  may  be  subjected  by  this  order. 

They  cannot  readily  be  oyerlooked.  It  is  not,  however,  for  us  to 
suggest  a  remedy. 

It  is  the  theory  of  the  law  that  there  is  a  remedy  for  every  wrong, 
a  proper  mode  of  enforcement  of  every  right.  The  plaintiff  clearly 
had  rights  against  the  defendant;  which,  in  equity,  ought  to  be 
preserved. 

It  is  to  be  hoped  they  may  be  enforced  by  some  adequate  proceed- 
ing.   It  is  not,  however,  deemed  safe  to  allow  it  to  be  done  in  the 

manner  proposed  in  this  case. 

Order  reversed. 


OsoiirKHiTB  T.  Cbokkhitb,  appellant 

Wm — coiMiruciion  of-^vihen  renduary  legatee  riot  liable  far  (mmtUy  given  ly 

testator. 

A  testator  bequeathed  an  annuity  of  $63,  to  be  paid  by  his  executor.  He  gave 
the  residue  of  his  estate,  real  and  personal,  after  payment  of  his  debts,  to 
the  defendant,  whom  he  appointed  his  executor.  Defendant  qualified  and 
paid  the  annuity  for  three  years.  Hdd  (J.  Potter,  J.,  contra),  that  defendant 
was  not  liable,  personally,  for  the  annuity,  the  gift  to  him  by  the  will  not 
being  conditioned  upon  his  paying,  and  he  not  being  directed  personally,  or 
as  legatee  or  devisee,  to  pay. 

The  payment  of  the  annuity  for  three  years  did  not  raise  a  promise  to  pay 
the  succeeding  installmenta. 
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Appbax  from  a  judgment  in  favor  of  plaintiff  upon  a  verdict 
directed  at  the  circuit    The  facts  appear  in  the  opinion. 

E.  Countrymany  for  appellant 

Bundy  <&  Scramling,  for  respondent 

Pabkeb,  J.  Whether  the  defendant  is  liable,  personally,  in  an 
action  at  law,  to  the  plaintiff  for  the  payment  of  the  annuity  is  the 
question  in  this  case. 

The  bequest  to.  the  plaintiff,  in  the  will  of  her  husband,  was  of 
such  articles  of  furniture  on  hand,  at  the  time  of  his  decease,  as  she 
might  select,  not  exceeding  in  value  $100 ;  also  an  annuity  of  $63, 
to  be  paid  by  his  executor  thereinafter  named.  In  a  second  clause  of 
the  will  the  testator  devises  and  bequeathes  all  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal,  after  the  payment  of  his 
debts,  and  funeral  expenses,  to  his  son,  James  W.  Cronkhite  (the 
defendant),  to  have  and  to  hold  the  same  to  his  heirs  and  assigns 
forever,  and  in  the  last  clause  he  appoints  his  son,  James  W.  Cronk- 
hite, executor  of  the  wilL 

The  defendant  proved  the  will  and  took  possession  of  the  property 
left  by  the  testator,  both  real  and  personal.    He  went  on  and  paid  ' 
the  debts  and  funeral  expenses,  and  had  a  settlement  as  executor 

« 

before  the  surrogate,  whereby  it  appeared  and  was  adjudged  that  the 
personal  estate  of  the  testator  was  insufficient  to  re-imburse  defend- 
ant for  the  amount  paid  by  him  upon  such  debts  and  funeral  expenses. 
He  had,  prior  to  this  settlement,  paid  plaintiff  three  annual  pay- 
ments of  the  annuity  bequeathed  to  her,  as  they  became  due.  It 
also  appeared  that  he  had  sold  and  conveyed  the  real  estate  devised 
to  him. 

Upon  the  terms  of  the  will,  and  these  facts,  the  court,  at  circuit, 
held  the  defendant  personally  liable  for  the  annuity,  and  directed  a 
verdict  against  him  for  the  amount  of  two  years  annuity  unpaid, 
and  the  interest  thereon. 

This  holding,  I  am  inclined  to  think,  erroneous.  I  am,  therefore, 
unable  to  concur  in  the  opinion  of  my  brother,  Joseph  Potter,  which 
sustains  it 

No  personal  liability  arises  from  the  terms  of  the  will,  for  the  gift 
therein  to  defehdant  is  not  conditioned  upon  his  payment  of  the 
annuity,  nor  is  he  personally,  or  as  legatee  or  devisee,  directed  to 


268  THIED  DEPARTMENT, 

Cionkltite  ▼.  Cionkliite. 

pay  it.  True,  the  provision  in  the  will  is,  "  the  said  annuity  shall 
be  paid  by  my  executor  hereinafter  named,"  and  in  the  subsequent 
clause  of  the  will  the  defendant  is  appointed  executor.  This,  I 
think,  is  not  a  direction  that  James  W.  Cronkhite,  the  indiyidual, 
or  the  residuary  devisee  and  legatee,  as  such,  shall  pay  it,  but  rather 
an  indication  that  the  executor,  as  such,  shall  pay  it  out  of  the  per- 
sonal estate.  There  is  nothing  in  any  of  the  provisions  of  the  will 
authorizing  the  conclusion  that  the  word  "executor"  here  is  merely 
descriptive  of  the  person  intended. 

The  case  is  very  different  from  LarJdii  v.  Mann,  53  Barb.  267,  where, 
there  being  a  similar  direction,  the  court  say :  "It  is  very  evident 
from  the  provisions  of  the  will  that  he  intended  to  charge  the 
defendants  personally,  and  that  the  word  executors  was  merely 
descriptive."  In  that  case  the  legacy  was  expressly  charged  upon  the 
lands  devised  to  the  persons  who  were  also  executors.  The  court 
say,  "the  provisions  of  the  will  charging  the  legacy  upon  the  estate 
is  unequivocal.  It  not  only  declares  the  legacy  to  the  defendants  to 
be  a  lien  and  charge  thereon,  but  devises  the  real  estate  to  the 
defendants,  subject  to  the  payment  thereof,^'  and  this,  the  court  held, 
relieved  the'  personal  estate,  from  the  payment  of  the  legacy,  and 
showed  that  the  direction  that  it  should  be  paid  by  the  executors, 
did  not  mean  by  them  as  such  —  that  is,  out  of  the  personal 
estate  —  and  hence,  that  the  term  was  there  merely  descriptive  of 
the  persons  who  were  to  pay  it 

In  the  case  at  bar  the  annuity  is  not  charged  upon  the  estate 
devised  to  the  defendant,  nor  is  there  any  thing  in  such  devise  indi- 
cating that  this  legacy  to  the  plaintiff  is  payable  in  any  other  than 
in  the  ordinary  manner.  It  is  a  simple  devise  of  all  the  rest,  resi- 
due and  remainder  of  testator's  estate,  after  payment  of  his  debts 
and  funeral  expenses,  subject  to  no  condition,  precedent  or  subse- 
quent. In  this  case,  then,  the  acceptance  of  the  estate  given  to 
defendant  could  create  no  personal  charge  upon  him,  as  it  would 
have  done,  if  the  devise  to  him  had  been  conditioned  upon  his  pay- 
ment of  the  annuity,  or  if  he  had  been  directed  personally  or  as 
devisee,  to  pay  it  The  case  of  Gridley  v.  Oridley,  24  N".  T.  130, 
does  not,  I  think,  sustain  the  ruling  in  this  case,  for  there  the  donee 
of  all  the  testator's  estate  was  directed  to  pay  all  his  debts,  and  the 
annuity  in  question.  It  was  held  that  his  acceptance  of  the  gift 
made  him  personally  liable  to  pay  the  annuity.    His  acceptance  of 
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the  gift  was  an  assumption  of  the  obligation  imposed  with  the  gift, 
and  hence  he  was  personally  liable. 

In  this  case  no  snch  obligation  is  coupled  with  the  gift,  and 
defendant's  acceptance,  therefore,  is  not  an  assumption  of  such 
obligation. 

The  cases  of  McLachlan  v.  McLachlan,  9  Paige,  534 ;  Van  Orden  y. 
Van  Orden,  10  Johns.  30 ;  Harris  v.  Ely,  7  Paige,  421 ;  Spraher  t. 
Van  AUtynBy  18  Wend. 200;  Larhiny.  Mann,  supra;  Lord\.  Lord, 
22  Conn.  602  ;  Olmstead  v.  Brush,  27  id.  630,  cited  on  behalf  of 
plaintiff,  all  contain  the  same  element  of  difference  from  the  case  at 
bar,  as  Gridley  v.  Gridley,  and  do  not  therefore  sustain  the  decision 
now  under  review,  and  I  do  not  find  any  case  where  a  mere  residuary 
devise  of  lands  has  been  held  to  carry  with  it  a  charge,  even  upon 
the  land,  much  less  a  personal  obligation  on  the  devisee,  for  the  pay- 
ment of  a  legacy,  upon  the  failure  of  the  personal  property  to  satisfy. 
See  Myers  v.  Eddy,  47  Barb.  263. 

The  acceptance  of  a  devise  by  the  residuary  devisee  surely  cannot 
raise  any  implication  of  a  promise  to  pay  a  legacy  given  in  a  previous 
clause  of  the  will,  unless  there  is  something  in  the  will  in  the  nature 
of  a  condition  to  pay  imposed  upon  such  acceptance.  iN'othing  of 
the  kind  appears  in  the  will  under  review,  either  express  or  implied. 

The  position  that  a  promise  to  pay  the  annuity  may  be  inferred 
from  the  payment  for  the  first  three  years,  upon  which  the  action  for 
the  amount  in  question,  falling  due  in  the  two  succeeding  years  can 
be  sustained  is  also,  I  think,  untenable. 

The  presumption  is,  not  that  the  defendant  paid  in  consequence 
of  any  personal  obligation  as  legatee  or  devisee,  but  as  executor, 
and  therefore  that  such  payments  were  made  out  of  assets  in  his 
hands  as  executor. 

The  cases  cited  to  sustain  plaintiff's  position  are  cases  where  the 
part  payment  was  in  consequence  of  a  personal  liability  to  pay. 
Van  Orden  v.  Van  Orden,  supra,  as  already  stated  was,  where  the 
defendants  were,  in  consideration  of  the  devise,  expressly  charged 
with  the  payment  of  the  annuity  to  the  plaintiff,  and  it  was  held 
that  an  acceptance  and  enjoyment  of  the  estate,  and  an  actual  pay- 
ment of  part  of  the  annuity  by  the  devisees,  was  equivalent  to  an 
express  promise  by  them  to  pay  the  annuity.  So  in  Gridley  v; 
ChridUy,  supra,  the  defendant  in  consideration  of  the  devise  was 
expressly  charged  with  the  payment  of  the  annuity  to  the  plaintiff. 

The  law  upon  this  point,  as  stated  in  the  case,  is  as  follows: 


270  THIRD  DEPARTMENT, 

Cronkhite  v.  Gronkhite. 

"  When  the  devisee  is  personally  charged  with  thepayment  of  the 
debts  and  legacies^  and  takes  the  whole  fund  out  of  which  they  are 
to  be  paid,  and  his  taking  is  on  condition  that  he  pay  all  the  debts 
and  legacies,  if  he  accepts,  his  liability  is  absolute.  The  law  raises 
an  implied  promise  on  his  part  to  pay,  and  no  reason  exists  for 
-sending  a  creditor  or  legatee  into  a  court  of  equity  to  enforce  such 
liability. 

In.the  case  at  bar  I  am  very  clearly  of  the  opinion  that  iliere  is,  in 
the  fact  qf  defendant's  payment  of  the  annuity  for  three  years,  no 
ground  for  raising  ja  promise  to  pay  the  succeeding  installments. 

I  am,  therefore,  of  the  opinion  that  the  decision  of  the  court  at 
circuit  was  erroneous,  and  that  the  verdict  should  be  set  aside  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

BoABDHAK,  J.  There  is  nothing  in  this  will  showing  an  intent 
of  the  testator  to  charge  defendant  personally,  and  irrespective  of 
assets  with  the  payment  of  plaintiff's  legacy.  The  words,  "  the  said 
annuity  shall  be  paid  by  my  executor  hereinafter  named,"  impose 
no  duty  not  imposed  by  the  law  in  the  absence  of  such  words.  If 
this  be  true,  an  action  at  law  could  not,  in  any  event,  be  maintained, 
because  the  payments  made  cannot  be  construed  into  evidence  of  an 
express  promise  in  the  absence  of  any  legal  or  equitable  obligation 
on  defendant,  personally,  to  pay  plaintiff's  legacy.  It  is  only  when 
such  an  obligation  exists  that  an  express  promise,  or  facts  from  which 
it  may  be  inferred,  will  enable  a  legatee  to  recover  in  an  action  at 
law.  That  is  all  that  is  decided  in  Van  Orden  v.  Van  Orden^  10 
Johns.  30;  Gridley  v.  Qridley,  24  N.  Y.  130;  Kelsey  v.  Deyo,  3 
Cow.  133,  and  kindred  cases. 

The  gift  to  the  defendant  is  not  upon  any  condition  that  he  shall 
pay  this  legacy  personally.  It  is  only  when  the  court  can  see  that 
the  gift  by  the  will  was  intended  by  the  testator  as  a  consideration 
for  payments  to  be  made  by  the  donee,  that  the  donee  will  be  per- 
sonally charged  with  such  payments  upon  his  acceptance  of  the 
gifts.  It  is  not  neoessary  to  consider  whether  this  legacy  to  plain- 
tiff was  a  charge  upon  the  real  estate  devised  to  the  defendsjit  for  two 
reasons. 

1.  That  the  form  of  this  action  will  not  enable  the  plaintiff  to 
recover  upon  such  theory,  at  least  without  serious  amendments 
of  court. 

2.  If  the  action  were  proper,  the  accounting  of  the  defendant  for 
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the  assets  which  came  into  his  hands  is  a  necessary  element  of  in- 
Testigation,  which  was  entirely  disregarded  on  the  trial  of  this 
action. 

Entertaining  these  yiews  of  the  law  applicable  to  this  case,  I  am 
led  to  concur  in  the  opinion  of  brother  Pabseb  that  the  yerdict 
should  be  set  aside  and  a  new  trial  granted,  costs  to  abide  event. 

J.  PoTTEB,  J.  (dissenting.)  The  question  in  this  case  is,  whether 
upon  the  undisputed  facts  thereof,  the  defendant  is  personally  liable 
to  pay  the  plaintiff  the  annuity. 

If  he  is  liable,  that  liability  must  arise  from  an  express  promise 
to  pay,  or  upon  the  acceptance  of  the  estate  bequeathed  and  devised 
to  him  upon  the  condition  of  the  payment  of  the  annuity. 

The  defendant  proposed  to  prove  that  the  estate  had  been  fully 
administered,  and  fell  short  of  paying  the  debts  of  the  testator,  but 
the  proof  was  excluded  by  the  court 

It  is  manifest  the  court  held  that  the  defendant  was  liable  upon 
the  facts  in  this  case,  without  regard  to  the  value  of  the  property. 

The  will  contained  no  direction  how  or  from  what  funds  the 
annuity  was  to  be  paid,  and  did  not  make  it  a  lien  or  charge  upon 
'the  realty  in  terms.  It  simply  provided  that  the  annuity  was  to  be 
paid  by  the  executor. 

All  of  the  testator's  estate,  except  the  above-mentioned  one  hun- 
dred dollars  in  furniture,  was  given  to  the  defendant.  It  will  also 
be  observed  that  the  testator  devised  the  real  estate  in  fee  to  the 
defendant,  and  that  these  legacies  to  plaintiff  were  in  lieu  of  her 
right  of  dower. 

Thus,  it  is  seen  that  the  testator  intended  to  dispose  of  his  whole 
estate,  and  that  the  annuity  should  be  satisfied  out  of  the  estate 
given  to  the  defendant. 

Upon  authority  I  am  inclined  to  think  the  holding  of  the  court, 
that  defendant  was  personally  liable  to  pay  the  annuity,  was  correct 

The  facts  in  Gridley  v.  Oridley,  24  N.  Y.  130,  were  substantially 
like  the  facts  of  this  case.  The  testator,  in  that  case,  gave  all  his 
personal  and  real  estate  to  the  defendant,  and  declared  that  ^'the 
said  George  (defendant)  is  to  pay  to  Maria  Gridley  (plaintiff)  thirty- 
five  dollars  annually  during  her  life.'' 

The  court  say :  ^*  The  acceptance  of  the  gift  creates  a  personal 
liability  upon  which  an  action  can  be  maintained  at  law  without 
any  express  promise." 
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The  chancellor  in  Spraher  v.  Van  Alstyne,  18  Wend.  200,  holds 
that  where  there  is  a  mere  charge  upon  the  estate  devised,  but  not 
upon  the  devisee  personally,  he  takes  a  life  estate  only  by  a  general 
devise  of  the  land  without  words  of  limitation  to  his  heirs ;  but 
where  the  charge  is  upon  the  person  of  the  devisee,  in  respect  to  the 
lands  devised,  he  takes  a  fee  by  implication. 

In  the  case  under  consideration  the  testator  gave  all  the  real  and 
peroonal  estate,  save  some  household  furniture,  to  the  plaintiff,  and 
did  not  make  the  annuity  a  charge  upon  the  realty,  and  declared 
that  the  executor  (who  is  the  devisee)  should  pay  it 

He  also  charged  the  devisee  with  the  payment  of  the  debts.  This 
is  held  in  Oridley  v.  Oridley,  supra,  in  the  absence  of  explanation, 
to  be  a  personal  charge. 

In  this  case  the  defendant  entered  into  the  possession  of  all  the 
estate  and  sold  the  land.  He  was  not  directed,  and  had  no  authority, 
to  sell  the  land  under  the  will.  The  same  was  not  sold  to  pay  the 
debts  of  the  testator  upon  the  application  of  creditors,  or  the  execu- 
tor, to  the  surrogate,  for  leave  to  sell.  It  was  sold  by  the  defendant 
as  devisee  and  owner  under  the  v^ill.  It  was,  therefore,  a  most  un- 
equivocal and  conclusive  act  of  acceptance  under  the  will.  The 
principle  involved,  I  apprehend,  is  analogous  to  a  sale  of  property 
by  one  person  to  another,  and  the  purchase  price  or.  consideration  is 
agreed  to  be  paid  to  a  third  person. 

Such  third  person  may  maintain  an  action  in  his  own  name  and 
right  to  recover  the  purchase  price. 

In  this  case  the  testator  offers  the  devisee  his  estate,  upon  the  con- 
dition that  he  will  assume  and  pay  the  debts  and  legacies. 

The  devisee  accepts  the  offer  by  taking  and  (in  this  case)  selling 
all  the  estate  (except  one  hundred  dollars'  worth). 

By  that  act  he  has  signified  his  acceptance  of  the  offer,  and 
thenceforth  is  bound,  as  by  a  contract,  to  personally  pay  the  debts 
and  legacies,  however  ill-advised  or  unprofitable  the  contract  may 
prove  to  be. 

If  he  declines  to  accept  the  estate  upon  those  conditions,  the 
legatee  may  be  required  to  go  into  a  court  of  equity  and  enforce  a 
due  administration  of  assets  and  the  satisfaction  of  the  legacy  there- 
from. 

That  a  personal  liability  of  the  devisee  to  pay  the  debts  and  lega- 
cies results  from  the  acceptance  of  the  devise  by  him,  is  held  in 
numerous  cases  in  our  own  courts.    Larhin  v.  Mann,  53  Barb.  267 ; 
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McLochlen  v.  McLochUn,  9  Paige,  634;  Van  Orden  y.  Van  Orden^ 
10  Jolin&  30  (as  well  as  those  of  Gonnecticat) ;  Lord  y.  Lord,  23 
Conn.  602 ;  27  id.  530. 

This  yiew  disposes  of  the  case  and  sustains  the  ruling  of  the 
conrt  in  directing  a  verdict  for  the  plaintiff  upon  defendant's 
acceptance  of  the  estate  under  the  will,  and  renders  it  unnecessary 
to  consider  the  other  ground  upon  which  the  personal  liahility  of 
defendant  is  also  maintained. 

There  are  several  authorities  in  this  State  to  the  effect,  that  the 
payments  of  the  annuity  by  defendant  is  conclusive  evidence  of 
an  express  promise  to  pay.  Kilroy  v.  Deyo,  3  Cow.  133 ;  Van  Orden 
v.  Van  Orden,  supra  j  Gridlsy  v.  Qridley,  supra. 

As  the  evidence  stood  at  the  close  of  the  case,  the  payments  were 
made  by  defendant  under  the  will. 

Plaintiff  testified  that  the  defendant  paid  her  the  annuity  for 
three  years  under  the  will,  and  there  was  nothing  in  the  other  evi- 
dence to  countervail  or  to  weaken  this  p^of  . 

The  defendant  did  not  ask  to  have  the  question,  of  how  the  de- 
fendant paid  the  annuity,  whether  as  executor  or  devisee,  submit- 
ted to  the  jury,  together  with  the  evidence  of  the  accounting  before 
the  surrogate. 

After  the  exclusion  of  the  evidence  of  the  accounting^  there  was 
no  evidence  in  the  case  to  interfere  with  the  operation  of  the  rule 
as  held  in  Van  Orden  v.  Van  Orden,  10  Johns.,  supra,  that  payment 
of  a  part  of  the  annuity  ^'  is  a  solemn  act  and  admission,  as  strong 
as  any  promise,  and  supposes  a  promise  expressly  made  and  to  have 
preceded  the  payment." 

I  am  not  sure,  but  the  true  view  of  a  payment  not  as  executor,  is 
to  signify  an  acceptance  under  the  will.  If  so,  it  is  but  another 
species  of  evidence  of  acceptance,  which  as  has  been  considered 
above,  establishes  the  defendant's  absolute  personal  liability  to  pay 
the  annuity. 

I  think  a  new  trial  should  be  denied  and  judgment  ordered  foi 
plaintiff,  upon  the  verdict  with  costs. 

Verdict  set  aside  and  new  trial  granted. 

Vol.  I,  N.  Y.  Ekp.  —  35 
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People  v.  Milleb,  appellant 

SkUute  eontlfttction — ehapi&r  492,  Law9  of  1870— in#uran£«  departmmU^ 

oJMdl  perquintsi. 

The  general  appropriation  act  of  1870  (chap.  492)  contains  the  following :  "  For 
the  iDBurance  department  for  compensation  of  clerks,  f orniture,  books,  print- 
ing, stationery,  and  other  incidental  expenses,  $30,000,  and  $7,000  for  expen- 
ses of  moving  offices  and  fitting  same  np,  and  to  provide  necessary  office 
accommodation  for  the  department  in  New  York.  The  aforesaid  sums  to  be 
repaid  to  the  treasury  by  the  insurance  companies,  pursuant  to  chapter  366 
of  Laws  of  1869,  and  amendments  thereto ;  and  hereafter,  on  transfer  of  secu- 
rities, one-fifth  of  one  per  cent  on  the  amount  transferred  to  be  paid  by  the 
company  making  the  transfer  to  the  superintendeTU  of  the  inmiranee  depart- 
ment" 

HM,j^t  it  was  intended  that  the  one-fifth  of  one  per  cent  should  go  to  the 
superintendent  of  the  insurance  department  as  a  perquisite,  and  not  to  the 
State. 

Appeal  from  an  order  of  the  speoial  term  overruling  a  demurrer 
to  the  complaint.    The  facts  appear  in  the  opinion. 

ft  W.  Miller,  in  pro,  per.,  for  appellant 

F.  C.  Barlow,  attorney-general,  for  respondent 

Parker,  J.  This  action  is  brought  to  recover  of  the  defendant 
certain  moneys  paid  to  him  while  superintendent  of  the  insurance 
department  of  the  State  of  New  York,  which  it  is  claimed  belong  to 
the  State. 

The  complaint  sets  forth  that  the  defendant  was,  from  May,  1870, 
to  May,  1872,  superintendent  of  the  insurance  department,  and  that 
for  his  services  as  such  ofiScer  he  received  a  stated  compensation 
given  him  by  law.  That  the  legislature  of  the  State,  by  an  act  enti- 
tled ^'An  act  making  appropriations  for  certain  expenses  of  govern- 
ment, and  for  supplying  deficiencies  in  former  appropriations," 
passed  April  28, 1870  (chap.  492),  did,  among  other  things,  provide 
as  follows :  ^^  For  the  insurance  department,  for  compensation  of 
clerks,  furniture,  books,  printing,  stationery,  and  other  incidental 
expenses,  $30,000,  and  $7,000  for  expenses  of  moving  offices  and 
fitting  same  up,  and  to  provide  necessary  office  accommodation  for 
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the  department  in  New  York.  The  aforesaid  sums  to  be  repaid  to 
the  treasury  by  the  insurance  companies  pursuant  to  chapter  366 
of  Laws  of  1869,  and  amendments  thereto,  and  hereafter,  on  transfer 
of  secnrities,  one-fiftb  of  one  per  cent  on  the  amount  transferred  to 
be  paid  by  the  company  making  the  transfer  to  the  superintendent 
of  the  insurance  department" 

That  under  the  proyisions  of  this  act,  large  sums  of  money,  which 
were  the  said  one-fifth  of  one  per  cent  on  the  amount  of  securities 
and  deposits  transferred  by  certain  companies,  were  paid  over  and 
duly  received  by  defendant  as  such  superintendent  [specifying  the 
amounts  particularly],  which  moneys  so  paid  it  was  the  duty  of  the 
defendant  to  have  paid  over  to  the  treasury  of  the  State,  within  a 
reasonable  time  from  his  receipt  thereof;  yet,  that  the  defendant, 
in  disregard  of  his  duty,  has  neglected  so  to  pay  over  said  moneys 
or  any  part  thereof,  though  a  reasonable  time  has  elapsed,  etc. 
Wherefore,  the  plaintiffs  demand  judgment  against  the  defendant, 
for  the  sums  so  paid  to  and  received  by  the  defendant,  amounting 
to  $5,070.80,  with  interest,  etc. 

To  the  complaint  the  defendant  demurred,  on  the  ground^  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  special  term  overruled  the  demurrer,  and  from  the  order 
overruling  the  demurrer  the  defendant  appeals  to  the  general  terra. 
The  sole  question  is,  whether  the  one-fifth  one  of  per  cent  was  to 
be  received  by  the  superintendent  for  his  own  use,  or  was  to  be  paid 
by  him  into  the  treasury  of  the  State.  After  a  careful  examination 
of  the  case,  I  am  inclined  to  think  the  construction  given  to  the 
provision  of  law  in  question,  by  the  special  term,  is  erroneous. 

Although  the  policy  of  the  statute  is  to  pay  all  the  expenses  of 
the  insurance  department,  out  of  funds  derived  from  fees,  etc.,  re- 
ceived from,  and  assessments  made  upon  the  companies,  from  which 
it  might  seem  that  the  one-fifth  of  one  per  cent  was  intended  to  go 
into  such  fund,  still,  such  fund  is  completely  provided  for  by  sec- 
tion 7  of  the  act  of  1869  (Laws  of  1859,  chap.  366,  §  7),  so  that  this 
percentage  is  not  needed  for,  nor  applicable  to,  nor  usable  for  any 
such  purpose.  All  the  expenses  of  the  department  being  specific- 
ally provided  for  from  funds  derived  from  the  companies,  in  other 
ways,  it  is  by  no  means  probable  that  the  legislature  intended  that 
this  percentage  should  go  into  the  treasury,  there  to  lie  unappropri- 
ated and  unused.  No  argument,  therefore,  can  be  drawn  from  the 
general  policy  of  the  statute  above  referred  to,  in  favor  of  the  con- 
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struction  giving  the  percentage  to  the  State;  but,  the  fact  that  it  is 
not  to  be  used  like  other  moneys  derived  from  the  companies,  in 
defraying  the  expenses  of  the  department,  tends  rather  to  the  infer- 
ence that  it  is  not  to  go  into  the  treasury  at  all,  but,  as  a  perquisite, 
to  the  superintendent,  to  whom  it  is  directed  to  be  paid,  although 
not,  in  terms,  declared  to  be  a  perquisite.  Moreover,  the  terms  of 
the  statute  itself  very  strongly  indicate  the  latter  intention.  The 
words  "  to  be  repaid  to  the  treasury,"  applied  to  the  sums  of  $30,000 
and  $7,000  therein  above  specifically  appropriated,  followed,  in  the 
same  sentence,  by  the  words  "to  be  paid  to  the  superintendent,"  ap- 
plied to  the  percentage  in  question,  show  a  different  intent  in  regard 
to  the  two  payments  by  the  companies  provided  for  by  this  statutory 
provision  —  one  was  to  go  into  the  treasury,  that  is,  to  the  State  — 
the  other  not,  but  to  the  superintendent — and  the  contrast,  in  the 
directions  given,  shows  that  the  payment  to  the  superintendent,  not 
being  destined  for  the  treasury  for  public  use,  was  to  be  for  the 
superintendent  personally,  as  a  perquisite  for  his  labor,  care  and 
responsibility  in  making  the  transfer  and  exchange  of  securities 
contemplated. 

This  construction  is  strengthened  by  the  fact,  that  in  1871  (Laws 
of  1871,  chap.  709,  §  1)  the  seventh  section  of  the  act  of  1859  (being 
the  one  making  provision  for  the  fund  from  which  the  expenses  of 
the  department  are  to  be  paid)  was  amended  with  a  view  to  the 
increase  of  the  fund,  and  in  such  amendment,  the  percentage  to 
arise  upon  transfers  of  securities  was  not  added  to  the  fund.  Prom 
this  an  inference  arises,  that  it  was  not  then  deemed  applicable  to 
that  fund,  but  belonged  to  the  superintendent,  under  the  act  of 
1870,  by  which  it  was  created.  Again,  in  1872  (Laws  of  1872,  cliap. 
541),  provision  is  made  for  the  payment  into  the  treasury  of  "all 
fees  and  perquisites  of  every  name  and  nature,  charged,  received  and 
collected  by  the  insurance  department,  or  any  officer  thereof.  Inas- 
much as  the  percentage  upon  the  transfer  of  securities  constituted 
the  only  perquisite  received  by  the  insurance  department,  or  any 
officer  thereof,  at  the  time  of  the  passage  of  this  law,  the  insertion 
of  this  provision  is  a  legislative  construction  of  the  former  provision, 
by  which  the  one-fifth  of  one  per  cent  was  required  to  be  paid  to  the 
superintendent,  recognizing  it  as  a  perquisite  to  him,  up  to  that 
time. 

In  answer  to  all  this  it  is  urged  that  the  superintendent  was  com- 
pensated for  his  services  by  a  salary.    Also  that  the  payment  of  the 
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one-fifth  of  one  per  cent  in  question  to  him  is  not  declared  to  'be  as 
a  fee  or  perquisite^  and  hence,  as  he  is  a  public  officer^  the  inference 
is  that  he  is  to  receive  it  as  a  trustee  for  the  public.  That  he  is  a 
salaried  officer  does  not  show  that  the  payment  to  him  was  not  for 
his  own  benefit,  since  it  is  by  no  means  uncommon  that  provision 
is  made  for  giving  to  such  officers  perquisites  in  addition  to  their 
salaiies.  And  as  to  the  want  of  a  specific  declaration  in  tho  statute 
that  such  one-fifth  of  one  per  cent  is  to  be  paid  to  him  as  a  per- 
quisite^  that,  I  think,  is  supplied  by  the  circumstances  above  alluded 
to,  showing  that  it  was  not  intended  for  public  use,  and  must, 
therefore,  necessarily  have  been  intended  for  the  use  of  the  officer 
to  whom  it  was  to  be  paid. 

How  much  soever  we  may  think  the  superintendent  overpaid,  by 
the  provision  in  question  added  to  his  already  generous  salary,  no 
reasoning  that  I  deem  admissible  in  the  construction  of  this  statute 
enables  me  to  conclude  that  this  percentage  was  intended  for  the 
public  rather  than  for  the  superintendent 

I  am  of  the  opinion,  therefore,  that  the  order  overruling  the 
demurrer  should  be  reversed,  and  the  demurrer  sustained,  with  costs. 
The  plaintiffs  to  be  at  liberty,  on  payment  of  costs  of  the  demurrer, 
to  amend  their  complaint. 

PoTiEB,  J.,  concurred. 

BoABDMAK;  J.,  dissented. 

Order  rev&rsed. 


Stbeyeb,  administrator,  appellant,  v.  J^'eltmak  et  oL 
AdminiHrcUar*  —  authority  of,  <u  to  debts  due  estate. 

One  of  two  administratoTs  of  an  estate  directed  a  debtor  thereof  to  retain  the 
money  dae  from  him,  and  not  to  pay  it  to  the  other  administrator.  The 
debtor  complied  with  sach  direction.  The  other  administrator  thereupon 
brought  action  to  recover  the  debt,  in  which  the  co-administrator  refusing 
to  Join  as  plaintiff,  was  made  defendant.  Held,  that  the  debtor  could  not  set 
up  the  direction  not  to  pay  as  a  bar  to  the  action.  The  administrator  who 
gave  it  did  so  in  violation  of  his  duty,  and  the  administrator  suing  was  entU 
tied  to  bring  the  action  and  join  the  other  as  defendant. 
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the  report  of  a  referee.    The  facts  appear  in  the  opinion, 

/.  Lawson,  for  appellant. 

If.  Smith,  for  respondent. 
• 

Parker,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee. 

The  facts,  so  far  as  they  bear  upon  the  question  litigated,  are  as 
follows: 

In  October,  187C,  William  Whitney  died  intestate,  and  subse- 
quently the  plaintiff,  and  defendant,  Charles  Whitney,  were  duly 
appointed  administrators  of  his  estate. 

At  the  time  of  the  death  of  the  intestate  the  defendant,  Feltman 
owed  him  the  amount  of  a  promissory  note,  made  February  28, 
1867,  for  $1,476.90,  payable  on  demand  with  interest.  This  note  came 
into  the  hands  of  the  plaintiff  as  administrator,  and  he,  prior  to  the 
commencement  of  this  suit,  demanded  payment  of  the  same  of  the 
said  Feltman,  which  was  refused.  Feltman  also  owed  the  intestate 
at  the  time  of  his  death,  for  moneys  of  intestate  collected  by  him, 
and  before  the  commencement  of  this  suit  he  had  an  accounting 
and  settlement  as  to  the  matters  between  him  and  the  estate  of 
intestate,  with  defendant,  Charles  Whitney;  and  it  was  found  that 
there  was  due  the  estate  from  Feltman  the  said  note  of  $1,476.90, 
and  interest  from  the  date  of  the  same,  and  the  sum  of  $211.46, 
balance  of  rents  collected  by  him.  He,  by  direction  of  Charles 
Whitney,  paid  the  funeral  expenses  of  the  intestate,  $212,  to  apply 
on  his  said  indebtedness,  and  was  ready  to  pay  the  balance,  but  the 
said  Charles  Whitney  directed  him  to  retain  the  money  in  his 
hands,  and  not  to  pay  the  same  to  the  plaintiff,  which  he  has  ever 
since  done,  holding  the  same  ready  to  pay  as  the  said  Charles  Whit- 
ney shall  direct. 

The  plaintiff,  before  the  bringing  of  this  suit,  applied  to  his  co- 
administrator, the  said  Charles  Whitney,  to  join  him  as  plaintifi 
therein,  and  upon  his  refusing  so  to  do  he  was  made  a  defendant 
therein.  • 

The  referee  held,  as  a  conclusion  of  law,  "that  the  accounting  and 
settlement  made  by  and  between  the  said  Whitney  and  Feltman,  and 
the  payment  of  the  rents  and  money  received  by  him,  and  the  pay- 
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ment  of  a  small  portion  of  the  note  with  the  agreement  that  said 
Feltman  should  hold  the  balance  of  the  funds  for  him,  said  Charles 
Whitney,  for  the  payment  of  debts  and  for  distribution,  is  a  bar  to 
the  prosecution  of  this  action,  and  a  recoyery  of  the  money  demanded 
by  the  plaintiff  in  this  action." 

I  am  inclined  to  think  the  referee  was  wrong  in  his  conclusion  of 
law. 

The  accounting  and  settlement  had  by  Feltman  with  Charles 
Whitney,  and  the  subsequent  payment  of  1212,  intestate's  funeral 
expenses,  by  direction  of  Charles  Whitney,  may  be  binding  and  con- 
dusiye  upon  the  plaintiff,  but  all  this  left  Feltman  indebted  to  the 
estate,  in  the  amount  of  the  note  and  interest,  less  fifty-four  cents. 

This  he  has  not  paid,  but  still  owes  the  estate.  Charles  Whitney's 
direction  to  him  not  to  pay  it  to  plaintiff  does  not  operate  either  as 
a  release  or  payment,  and  I  ain  quite  unable  to  understand  how  or 
why  it  is  a  bar  to  this  suit.  If  he  had,  in  fact,  paid  it  to  Charles 
Whitney  that  would  be  a  bar,  but  this  he  has  not  done  actually  or 
in  effect  Whitne/s  direction  not  to  pay  was  clearly  ultra  vires  ; 
it  was  contrary  to  his  duty  as  administrator.  Feltman  was  not,  in 
holding  the  amount  due  the  estate,  acting  as  Charles  Whitney's 
agent  He  never  ceased  to  be  the  debtor  of  the  estate,  and  being 
Buch  debtor  the  plaintiff  had  the  right  to  require  the  payment  of 
the  money  to  himself  as  administrator. 

The  relative  rights  of  the  two  administrators  to  retain  possession 
of  assets  in  their  hands,  as  against  each  other,  is  not  here  in  ques- 
tion. The  bare  question  is,  whether  a  debtor  can  plead  the  consent 
of  one  administrator,  to  his  withholding  payment  of  a  debt  due  the 
estate,  when  called  upon  by  the  other  for  payment,  as  a  bar. 

It  is  the  duty  of  both  administrators  to  proceed  and  collect  the 
debts  due  the  estate.  No  reason  appears,  in  this  case,  excusing 
defendant  Whitney  from  this  duty,  or  from  joining  the  plaintiff, 
his  co-administrator,  in  bringing  this  action.  Plaintiff  was  right  in 
proceeding  to  collect  the  debt,  and  defendant  Whitney  was  wrong 
in  refusing  to  join  him ;  but  his  refusal  to  join  plaintiff  as  a  co- 
plaintiff  does  not  affect  plaintiff's  right  to  proceed,  as  he  was  in 
duty  bound  to  do,  and  collect  the  debt  He  makes  Whitney  a 
defendant,  pursuant  to  section  119  of  the  Code,  and  the  suit  pro- 
ceeds as  though  both  administrators  were  plaintiffs,  and  with  the 
same  effect  as  to  the  debtor.    Tooker  v.  Oakley,  10  Paige,  288.   The 
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referee  shoald  have  directed  judgment  against  the  defendant  Felt- 
man  for  the  amount  of  his  indebtedness. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  eyent 

BOABDMAN  and  J.  PoTTBB,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted. 


Thb  People  y.  Deksmobe,  appellant 

0(msHtutianal  lato  —  CaTtal  contracts — appropriations  for  local  or  private  pur- 
poses. Chap,  160,  Laws  1870— C7A«p.  98Q,  Lam  1S71  — Const,  Art.  7,  §  8; 
Art,  1,  §  9. 

Bj  chap.  160,  Laws  of  1870,  the  canal  board  is  authorized  to  pass  upon  and 
award  damages  npon  a  claim  of  George  Densmore,  a  contractor,  for  the  build- 
ing of  a  canal  lock  for  damages  sustained  "  in  being  compelled  to  pay  an 
enhanced  price  for  the  transportation  of  stone  for  said  lock  bj  reason  of  the 
obstruction  of  naylgation  on  the  canal  •  •  *  or  by  reason  of  any  cause  not 
contemplated  at  the  time  of  the  letting  of  the  contract  *  *  *  which  the 
State  should  in  equity  pay."  The  canal  board,  on  the  5th  of  August,  1870, 
awarded  to  Densmore,  in  pursuance  of  the  act,  $7,498.49.  This  was  paid  him 
by  the  auditor  of  the  canal  department  out  of  the  sum  of  $88,410.65,  appro- 
priated by  act  of  the  legislature  in  1871  (chap.  980) "  for  the  payment  of  allow- 
ances made  by  the  canal  board  in  the  year  1870."  Both  acts  mentioned  were 
passed  by  less  than  a  two-thirds  vote. 

Held,  that  said  acts  were  not  in  contravention  of  the  provisions  in  art.  7,  §  8 
of  the  State  constitution,  that  *'  all  contracts  for  work  or  material  on  any  canal 
shall  be  made  with  the  person  who  shall  offer  to  do  or  provide  the  same  at  the 
lowest  price,  with  adequate  security  for  their  performance." 

The  provision  in  question  is  a  restriction  upon  the  officers  of  the  StAte  having 
charge  of  constructing  or  repairing  the  canals,  and  the  legislature  is  not  by 
it  prohibited  from  relieving  a  contractor  from  a  hard  bargain  or  from  liqui- 
dating and  paying  a  just  claim  accruing  to  him  in  the  performance  of  his  con. 
tract  under  circumstances  raising  an  obligation  on  the  part  of  the  State  to 
pay. 

The  act  of  1871  (chap.  980)  was  not  as  to  the  appropriation  for  the  payment  of 
allowances  made  by  the  canal  board  invalid  under  art.  1,  §  9,  which  provides 
that  "  The  assent  of  two-thfrds  of  the  members  elected'  to  each  branch  of  the 
legislature  shall  be  requisite  to  every  bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes." 

A  a  appropriation  to  pay  the  debts  of  the  State,  or  any  single  debt  thereof,  is 
not  an  appropriation  for  a  private  purpose. 
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Appeal  by  defendant  from  a  judgment  entered  upon  an  order 
oyerruling  a  demurrer  to  the  complaint.  The  facts  appear  in  the 
opinion. 

J.  S.  Landon^  for  appellant. 

F.  Xj.  Barlow,  attorney-general,  for  respondent 

Pabker,  J.  This  is  an  appeal  from  a  judgment  entered  against 
defendant  in  pursuance  of  an  order  of  special  term  overruling 
defendant's  demurrer  to  the  plaintiff's  complaint 

The  complaint  alleges  that  on  the  5th  day  of  September,  1868, 
the  defendant  made  a  contract  with  the  plaintiff  to  build  a  lock  on 
the  Champlain  canal ;  that  he  completed  the  work  May  1, 1869, 
and  received  payment  in  full  according  to  the  contract  July  21, 1869. 
That  afterward  the  legislature  by  less  than  a  two-thirds  vote  passed 
an  act  for  the  relief  of  the  defendant  in  the  words  following  —  Laws 
of  1870,  chap.  160 : 

"Section  1.  The  canal  board  is  hereby  authorized  and  empowered 
to  hear  and  determine  the  claim  of  George  Densmore  for  damages 
alleged  to  have  been  sustained  by  him  in  and  about  the  construc- 
tion of  Becker's  lock,  on  the  Champlain  canal,  in  the  years  1868 
and  1869.  And  if  it  shall  appear  to  said  board  that  the  said  Qeorge 
Densmore  has  sustained  damage,  in  being  compelled  to  pay  an 
enhanced  price  for  transportation  of  stone  for  the  construction  of 
said  lock  by  reason  of  the  obstruction  of  navigation  on  the  Cham- 
plain canal,  during  the  navigable  season,  while  said  lock  was  in 
course  of  construction,  or  by  reason  of  any  cause  not  contemplated 
at  the  time  of  the  letting  of  the  contract  for  said  lock,  which  the 
State  should  in  equity  pay,  they  shall  award  to  him  such  damages." 

That  the  canal  board  subsequently  heard  the  defendant's  claim, 
presented  to  them  pursuant  to  the  act,  and  on  the  5th  of  August, 
1870,  awarded  him  damages  in  the  sum  of  17,493.49,  which  was 
paid  to  him  on  the  25th  of  November,  1871,  by  the  auditor  of  the 
canal  department,  out  of  the  sum  of  138,410.65,  appropriated  by 
act  of  the  legislature  (chap.  930,  Laws  of  1871)  for  the  payment  of 
allowances  made  by  the  canal  board  in  the  year  1870,  which  last- 
mentioned  act  was  passed  by  less  than  a  two-thirds  vote.  And  it  is 
charged  that  both  of  said  acts,  the  action  of  the  canal  board  under 
ihem,  and  of  the  auditor  in  the  payment  of  the  money,  were  void 

Vol-  I,  N.  T.  Ebp.  —  36 
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as  being  in  contravention  of  the  proyisions  of  article  7,  section  3, 
of  the  constitution  of  the  State,  which  provides  that  '^all  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  person 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price,  with 
adequate  security  for  their  performance/'  and  as  being  also  in  con- 
travention of  the  provisions  of  article  1,  section  9,  of  said  constitu- 
tion, which  provides  that  '^  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  shall  be  requisite  to  every 
appropriation  of  the  public  moneys  or  property  for  local  or  private 
purposes,"  and  hence  that  the,  payment  of  the  money  to  the 
defendant  was  without  authority  of  law.  It  is  also  alleged  that 
prior  to  the  commencement  of  the  action  the  plaintiffs  requested  of 
the  defendant  the  repayment  of  the  money  and  interest,  which  was 
refused. 

Upon  these  facts  this  action  is  brought  to  recover  back  the 
money. 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  at  special  term  overruled,  and  judgment  ^ven 
for  the  plaintiff  for  the  recovery  of  the  money  so  paid  to  the 
defendant  with  interest 

The  attorney-general,  in  behalf  of  the  plaintiff,  insists,  in  the 
first  place,  that  the  law  for  the  relief  of  the  defendant  'Ms  an 
attempt  to  raise  canal  prices,  prohibited  by  the  last  clause  of  section 
3,  article  7,  of  the  constitution." 

The  provision  of  the  constitution  in  question,  which  is  above 
quoted,  is  a  restriction  upon  the  officers  or  agents  of  the  State,  hav- 
ing charge  of  the  constructing  and  repairing  of  the  canals,  as  to  the 
awarding  of  contracts,  when  the  work  is  done  by  contract — requir- 
ing such  contracts  to  be  given  to  the  lowest  bidder — and  there  is 
undoubtedly  an  implication  that  the  price  thus  bid  is  to  be  the  con- 
tract price,  by  which  the  parties  to  the  contract  are  to  be  governed, 
and  that  this  is  not  to  be  evaded  by  the  contracting  board,  by  a 
raising  of  the  price  either  before  or  after  the  fulfillment  of  the 
contract. 

It  does  not  follow,  however,  that  the  legislature  is,  by  the  consti- 
tutional provision,  prohibited  from  relieving  a  contractor  from  the 
effects  of  a  hard  bargain  with  the  State  —  much  less,  that  it  is  pro- 
hibited from  liquidating  and  paying  a  just  claim  upon  the  State,  for 
damages  accruing  to  a  canal  contractor  in  the  performance  of  his 
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contract,  under  circamstances  raising  an  obligation  On  the  part  of 
the  State  to  pay  them ;  and  it  is  difficult  to  see  how  the  act  for  the 
relief  of  the  defendant  is  an  attempt  to  raise  canal  prices  in  contra- 
yention  of  the  constitution. 

The  act,  upon  its  face,  does  not  assume  to  interfere  at  all  with  the 
price  fixed  by  the  contract,  or  to  increase  such  price.  The  contract 
had  been  fully  performed  by  the  defendant,  and  the  contract  price 
paid  by  the  plaintiffs  before  the  passage  of  the  act.  It  proceeds 
upon  the  ground  of  a  claim  by  the  defendant  upon  the  State  —  not 
for  an  increased  price  for  the  work  done,  but  for  damages  arising 
out  of  circumstances  connected  with  its  performance,  which  render 
the  State  bound  in  equity  to  pay  them. 

No  one  can  doubt  that  a  just  and  equitable  claim  might  thus 
arise  against  the  State  as  well  as  against  an  individual  under  simi- 
lar circumstances,  which,  in  the  latter  case,  might  be  enforced  by 
action ;  and  in  such  case  I  do  not  doubt  that  it  is  not  only  compe- 
tent for  the  legislature,  but  its  moral  duty,  to  recognize  the  obliga- 
tion of  the  State,  and  provide  for  its  fulfillment. 

In  the  case  before  us  the  complaint  does  not  charge  or  intimate 
that  the  damages  to  provide  for  the  determination  and  liquidation 
of  which  the  act  was  passed,  were  in  fact  any  other  than  such  as 
they  appear  to  be  on  the  face  of  the  act — damages  which  the  State 
should  in  equity  pay — and  hence,  if  the  position  rested  upon  by 
the  plaintiffis,  that  the  restriction  of  the  constitution  extends  to  the 
legislature  were  correct,  the  complaint  fails  to  show  a  contravention, 
or  an  evasion  of  the  provision  in  question.  No  presumption  can  be 
indulged  against  the  good  faith  of  the  act.  It  must  here  be  regarded 
as  intending  to  provide  for  the  liquidation  of  an  equitable  claim  for 
damages  against  the  State,  and  not  for  an  evasion  of  the  constitu- 
tional provision. 

We  have  no  doubt  of  the  power  of  the  legislature  to  pass  the  law. 
It  is  not  contended  that  this  act  required  a  two-thirds  vote. 

But  it  is  insisted  that  the  act  appropriating  the  money  out  of 
which  these  damages  were  paid,  was,  as  to  such  appropriation,  in- 
valid, because  passed  without  a  two-thirds  vote.  The  constitutional 
provision  upon  which  this  position  is  founded  {art.  1,  §  9)  requires 
the  assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature  to  every  bill  appropriating  the  public  moneys  or 
property  for  local  or  private  purposes. 

The  act  in  question  (chap.  930,  Laws  of  1871),  among  many  other 
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appropriations  applicable  to  construction  and  extraordinary  repairs 
of  the  canals,  has  the  following :  "  For  the  payment  of  the  allow- 
ances made  by  the  canal  board  during  the  year  1870,  with  interest 
thereon,  as  allowed  by  law,  the  sum  of  $38,410.65." 

Is  this  appropriation  one  for  a  local  or  private  purpose  within 
the  meaning  of  the  constitution  ? 

The  liquidation  of  the  defendant's  claim  for  damages,  by  the  canal 
board,  under  the  act  for  his  relief  above  cited,  made  the  defendant 
the  creditor  of  the  State  to  the  amount  allowed  him  upon  his  claim. 
There  can  be  no  doubt  of  this,  if  the  act  by  virtue  of  which  the  canal 
board  acted  was  valid,  as  we  have  already  seen  that  it  is.  The  State 
was  as  much  bound  to  satisfy  that  indebtedness  as  it  was  to  pay 
defendant  the  contract  price  due  him,  upon  the  fulfillment  of  his 
contract. 

An  appropriation  of  the  public  moneys  to  pay  the  debts  of  the 
State,  or  any  single  debt  thereof,  cannot  be  regarded  as  an  appropri- 
ation for  a  private  purpose  (confessedly  it  is  not  local)  within  the 
sense  of  the  constitutional  provision  under  consideration.  Such  an 
appropriation  is  a  provision  for  the  discharge  of  a  public  obligation, 
which  is  not  a  private  purpose.  Morris  v.  The  People,  3  Denio, 
381,  399. 

I  am  constrained,  for  the  reasons  above  given,  to  hold  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  demurrer  was  well  taken. 

The  judgment  and  order  of  the  special  term  must  therefore  be 
reversed,  and  the  demurrer  to  the  complaint  sustained  with  costs, 
with  liberty  to  the  plaintiffs  to  amend  their  complaint  on  payment 
of  costs  of  the  demurrer. 

BoABDMAN,  J.,  concurred. 

Judgment  and  order  reversed. 
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Owens  v.  The  Holland  Pubchabe  Insurance  Co.,  appellant 

Insurance — flre  policy  —  ovetBtcUing  value  in  application  and  proof  of  loss. 

When  company  hound  by  knotoUdge  of  agent. 

In  an  action  upon  an  insurance  policy,  it  appeared  that  in  the  application  the 
total  value  of  the  buildings  insured  and  the  land  on  which  they  were 
situated  was  overstated.  In  such  application,  the  applicant  agreed  and 
warranted  that  the  valuation,  etc.,  were  correct.  The  application  was  made 
out  from  the  verbal  statements  of  the  applicant,  by  an  agent  of  the  insur- 
ance company,  who  was  familiar  with  the  property  insured.  It  was  shown 
that  the  value  mentioned  was  not  given  by  the  applicant  as  that  of  the  real 
estate  alone,  and  that  he  signed  the  application  without  reading  it. 

Held,  following  RouHey  v.  Empire  Ins.  Co.,  86  N.  Y.  550,  that  the  insurance  com- 
pany was  liable,  notwithstanding  the  overvaluation  contained  in  the 
application. 

In  his  proof  of  loss  plaintiff  overstated  the  market  value  of  some  potatoes  and 
the  damage  done  to  a  piano.  Held,  that  such  valuation,  not  being  shown  to 
be  corrupt  or  dishonest,  did  not  invalidate  the  policy. 

Quore.  —  Whether  a  representation  of  value  can  be  treated  as  a  warranty. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
report  of  referee  for  $1,417.09.  The  facts  in  the  case  sufficiently 
appear  in  the  opinion. 

Peck  <&  Bowen,  for  appellants. 

Bart  £  Tomlinson,  for  respondents. 

BoAEDMAN,  J.  The  plaintiff  procured  of  the  defendant  insurance 
on  his  buildings  and  personal  property  in  the  sum  of  $4,500,  of  which 
$1,000  was  on  dwelling-house  and  wood-house,  $500  on  cow-house 
and  cheese-house,  and  the  remainder  on  certain  personal  property 
described  in  policy.  In  the  application  for  the  policy  the  dwelling- 
house  and  wood-house  are  estimated  of  the  cash  value  of  $1,500,  and 
the  cow-house  and  cheese-house  of  the  cash  value  of  $1,000.  In  a 
subsequent  part  of  the  application  it  is  stated  that  the  same  is 
incumbered  in  the  sum  of  $8,000,  and  that  the  value  of  land  and 
buildings  is  $14,000. 

This  application  was  made  out  by  one  Price,  who  was  the  agent 
of  the  defendant,  from  information  derived  from  the  applicant,  as 
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Price  supposed  and  intended.  Price  was  present  and  personally 
examined  the  property  insured.  The  conditions  of  insurance 
attached  to  the  policy,  and  made  a  part  thereof,  required  appli- 
cations for  insurance  to  be  made  in  writing ;  that  they  "  should  be 
made  out  by  an  authorized  agent  of  the  company ;  the  company 
to  be  bound  by  the  survey,  but  not  in  all  cases  to  be  concluded  by 
the  agent's  valuation  of  the  property." 

The  plaintiff  signed  the  application  without  reading  it,  as  he 
swears,  and  agreed  and  warranted  that  the  valuation,  etc.,  were  cor- 
rect. The  referee  finds  the  value  of  the  dwelling-house,  which  was 
accidentally  burned  during  the  life  of  the  policy,  to  be  $1,600,  being 
more  than  was  represented  in  said  application.  He  also  finds  the 
value  of  the  lands  and  buildings  "not  less  than  $10,000,  nor  more 
than  $12,000,"  being  less  than  stated  in  the  application. 

It  also  appears  that  plaintiff,  in  his  proofs  of  loss,  overstated  the 
market  value  of  potatoes  and  the  damage  done  to  a  piano  insured. 

The  defendant  asks  that  the  judgment  upon  the  report  of  the 
referee  be  set  aside  and  a  new  trial  granted  upon  the  grounds : 

1st.  That  plaintiff  was  guilty  of  a  breach  of  warranty  in  fixing 
the  value  of  the  land  and  buildings  at  $14,000,  whereby  the  policy 
was  avoided. 

2d.  That  plaintiff  was  guilty  of  misrepresentation,  fraud  and  false 
swearing  in  relation  to  the  value  of  potatoes  destroyed  and  the  dam- 
ages to  a  piano,  whereby  he  had  forfeited  all  claims  under  his  policy. 

The  decision  of  these  two  points,  in  effect  decides  all  questions  and 
exceptions  presented  by  the  defendant  in  the  case.  For  the  objec- 
tions and  exceptions  to  the  admissibility  of  evidence  or  to  the  decis- 
ions of  the  referee  bring  us  back  in  each  instance  to  the  principles 
of  law  involved  in  the  above  propositions.  Upon  the  trial  the  plain- 
tiff swore  as  follows :  "  Price  filled  out  the  application,  and  when  he 
got  through  he  said  to  me :  Is  the  farm  and  property  insured  worth 
$14,000  ?  I  said  to  him,  I  should  think  it  was ;  I  did  not  tell  him 
the  value  of  the  buildings  and  farm  alone  was  $14,000 ;  I  was  not 
asked  by  him  the  valuation  of  the  land  and  buildings  alone ;  I  told 
him  I  gave  $10,000,  or  was  to,  for  the  real  estate,  and  had  paid 
$2,000,  and  the  other  $8,000  was  on  mortgage  against  the  premises." 
*  *  *  "  I  don't  think  I  read  the  application  at  all.  *  *  *  I 
signed  it  and  he  took  it  and  went  away."  It  also  appears  that 
defendant's  agent  was  familiar  with  the  plaintiff's  premises  and  knew 
the  va^ue  thereof,  and  had  taken  prior  insurance  thereon.    The 
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referee  finds  that  plaintiff  did  not  direct  the  yalue  of  the  lands  and 
bnildings  only  to  be  inserted  in  the  application  at  $14,000,  but  that 
such  yaluation  as  given  to  defendant's  agent  coyered  the  personal 
property  insured  also.  These  facts,  found  by  the  referee  and  justi- 
fied by  the  evidence,  bring  this  case  precisely  within  the  principle 
laid  down  by  the  court  of  appeals  in  Rowley  v.  The  Empire  Insur- 
afice  Co.,  36  N.  Y.  550;  and  S.  C,  3  Keyes,  657,  in  which  all  the 
judges  concurred  except  perhaps  one.  It  is  there  held  that  an  agent 
authorized  to  take  application  for  insurance  should  be  deemed  to  be 
acting  within  the  scope  of  his  authority  when  he  fills  up  the  blank 
application  for  insurance;  and  if,  by  his  fault  or  negligence,  it  con- 
tains a  material  misstatement  not  authorized  by  the  instructions  of 
the  party  who  signs  it,  the  wrong  should  be  imputed  to  the  com- 
pany and  not  to  the  assured. 

The  case  is  perhaps  an  extreme  one  and  is  severely  criticised  by 
the  appellant's  counsel.  But  I  think  every  one  familiar  with  the 
manner  in  which  agents  procure  applications  for  insurance  will  say 
that  a  contrary  rule  will  expose  the  community  to  the  irrespon- 
sible, careless  or  dishonest  acts  of  an  army  of  agents  selected  and 
sent  out  by  the  companies,  such  agents  being  only  interested  in 
securing  their  own  commissions.  Let  it  be  conceded  that  it  is  the 
dnty  of  the  applicants  to  read  and  know  what  they  sign.  The  large 
portion  of  such  persons  are  unskilled  in  business,  accustomed  to 
trust  to  others  in  the  transaction  of  their  affairs,  perhaps  ignorant, 
oertainly  incapable  of  judging  accurately  as  to  the  effect  of  the  vari- 
ous covenants,  agreements,  warranties,  terms,  conditions,  provisos, 
limitations  and  exceptions  with  which  insurance  papers  are  filled 
and  surrounded.  The  same  persons  are  honest,  as  a  rule,  simply 
desiring  to  be  insured,  and  their  property  is  such  as  is  entitled  to  be 
insured,  upon  a  true  statement  of  facts.  The  agent  wants  to  insure 
it  and  get  his  commission.  He  knows  the  property  is  insurable,  and 
with  more  or  less  haste  or  care  makes  out  the  application,  tells  the 
party  it  is  all  right  and  to  sign  it,  and  it  is  signed  upon  the  trust 
and  confidence  that  it  truly  represents  what  he  has  honestly  told 
the  agent  Is  it  not  better  in  such  cases  that  the  company  should 
be  responsible  for  the  blunders  of  its  agents  rather  thaA  the  inno- 
cent party  who  is  without  fault,  except  his  inexperience  and  lack  of 
shrewdness  to  detect  and  expose  the  error.  Both  parties  intend  to 
effect  an  insurance.    The  true  state  of  fSacts  would  not  prevent  it. 

The  house  in  this  case  insured  was  worth  more  than  plaintiff 
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represented  it.  That  was  the  material  fact  for  the  company  to 
know.  The  plaintiflPs  interest  in  the  real  estate  was  more  than  the 
amount  insured  thereon.  Why,  then,  in  the  absence  of  materiality, 
in  the  absence  of  harm  to  defendant  from  the  error,  in  the  ftbsence 
of  wrong  by  the  plaintiff,  except  in  trusting  and  relying  on  defend- 
ant's agent,  should  the  plaintiff  be  compelled  to  lose  what  both  par- 
ties intended  to  secure  to  him  ? 

Besides  it  is  worthy  of  consideration  whether  a  representation  of 
value  can  be  treated  as  a  warranty.  If  it  is  fraudulently  and  cor- 
ruptly over  estimated,  such  fraud  may  be  the  basis  of  an  action ; 
but  if  it  is  not  fraudulent,  and  is  only  the  expression  of  an  opinion, 
it  could  scarcely  be  relied  upon  as  a  warranty  of  a  fact  to  constitute 
a  cause  of  action  or  defense.  McComber  v.  Granite  Ins.  Co.,  cited, 
2  Clinton's  Dig.,  1741,  §  133.  A  new  trial  was  granted  in  this  case, 
15  N.  Y.  495,  but  this  subject  was  not  considered  by  the  court 

Relying,  however,  upon  Rowley  v.  Empire  Ins.  Co.,  ante,  I  shall 
hold  that  the  defendant  was  liable,  notwithstanding  the  valuation 
contained  in  the  application  upon  the  fi^icts  found  by  the  referee. 

By  the  second  proposition  relied  upon  by  the  defendant  to  reverse 
this  judgment,  it  is  claimed  that  plaintiff's  action  is  barred  by  his 
misrepresentations,  fraud  and  false  swearing  as  to  value  of  potatoes 
and  damages  to  piano. 

Such  valuation,  unless  corrupt  and  dishonest,  does  not  invalidate  . 
the  policy.  All  that  is  required  is  a  substantial  compliance  with  the 
requirements  of  the  company  in  making  proof  of  loss.  This  is  fre- 
quently difficult,  and  sometimes,  by  reason  of  the  fire,  almost  impos- 
sible. Certainly,  mistakes  or  errors  of  judgment  ought  not  and  do 
not  invalidate  a  policy  or  bar  a  recovery.  If  they  did  there  could 
scarcely  ever  be  a  recovery.  The  wrong  must  be  intentional  and 
willful ;  it  must  be  with  the  design  to  cheat  and  defraud  before 
rights  under  the  policy  are  destroyed. 

The  requirements  for  proofs  of  loss,  and  the  proofs  under  it,  are 
to  be  construed  liberally,  and,  in  the  promotion  of  substantial  jus- 
tice, not  technically  or  unreasonably.  Bumstead  v.  Dividend  MuL 
Ins,  Co.,  12  N.  Y.  81,  93,  and  cases  cited.  The  referee  has  found 
that  plaintiff's  estimates  of  loss  presented  by  the  proofs  were  not 
made  with  a  fraudulent  intent  nor  to  secure  over  pay  for  his  losses ; 
in  short,  that  such  estimates  were  honestly  and  in  good  faith  made 
to  fulfill  the  company's  requirements. 

Such  finding  is  confirmed  and  strengthened  by  the  evidence.    It 
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must,  therefore,  be  sustained,  and  the  proofs  of  loss  held  to  be  a 
substantial  and  fair  compliance  with  the  terms  of  insurance.  A 
further  suggestion  is  made  by  respondent's  counsel  that  the  defend- 
ant, by  its  subsequent  acts  in  adjusting  this  loss  after  full  knowledge 
of  the  facts,  has  waiyed  the  forfeiture  which  it;  was  entitled  to  insist 
upon.  The  view  taken  above  renders  it  unnecessary  to  consider 
that  subject 

In  like  manner  the  plaintiff  claims  that  the  subsequent  recogni- 
tion of  the  policy  as  valid,  the  cancellation  of  the  same  by  the 
defendant,  and  repayment  of  unearned  premiums  to  the  plaintiff, 
with  a  stipulation  that  the  same  should  not  affect  plaintiff's  claim 
for  loss  after  defendant  had  full  knowledge  of  all  the  alleged  exces- 
sive valuations,  waives  such  objections,  and  constitutes  an  affirmance 
of  the  policy  and  the  defendant  is  thereafter  estopped  from  setting 
up  that  said  policy  is  void. 

It  is  unnecessary  to  consider  this  proposition,  since  the  conclu- 
sions already  reached  dispose  of  the  whole  case. 

For  the  reasons  given,  the  judgment  entered  on  the  report  of  the 
referee  should  be  affirmed  with  costs. 

Pabeeb  and  J.  Potteb,  JJ.,  concurred. 

Judgment  affirmed. 


BuETEB,  plaintiff  in  error,  v.  The  People. 
*  1T&C289' 

JShidenee — impeaching  wUnesa.  76  AD  505' 

A  witness,  on  croBS-examination,  was  asked  this  qnestion :  "  Have  witnesses 
been  called  to  swear  they  would  not  believe  you  on  oath?"  ffeld  (following 
JSdnnah  v.  McKeUip,  49  Barb.  342  ;  and  Bem&r  v.  MetnaeTU,  2  Sweeney,  583X 

•   improper,  and  the  evidence  offered  inadmissible. 

^  The  plaintiff  in  error  was  indicted  and  convicted  of  a  nuisance  in 
defiling  the  waters  of  a  spring  used  by  the  public  for  drinking  and 
culinary  purposes.  Upon  the  trial  Orlando  Burvee  was  called  and 
examined  as  a  witness  for  the  plaintiff  in  error. 

On  his  cross-examination  the  district  attorney  asked  this  question : 
"Have  witnesses  been  called  to  swear  they  would  not  believe  you 
on  oath  ?"    This  was  objected  to  by  the  plaintiff  in  error  aa  imma- 
VoL.  I,  N.  Y.  Rep.— 87 
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terial,  illegal^  not  the  proper  way  to  impeach  a  witness  and  as  hear- 
Mj.  The  objection  was  oyerruled  and  an  exception  was  taken 
thereto. 

George  B.  JaneSf  for  plaintiff  in  error. 

Lewie  Bouton,  district  attorney^  for  the  people. 

BoABDMAN,  J.  In  the  case  of  Hannah  v.  McKellip,  49  Barb.  342^ 
this  precise  question  was  decided,  and  it  was  there  held  that  the  eyi- 
dence  offered  was  inadmissible,  and  for  such  error  a  new  trial  was 
granted. 

That  case  has  been  since  followed  in  Bemer  y.  Mittnacht,  2  Swee- 
ney, 582. 

Being  satisfied  that  the  foregoing  decisions  are  sound  in  principle 
and  binding  as  authority,  the  judgment  of  conviction  in  this  case 
against  the  plaintiff  in  error  must  be  set  aside  and  a  new  trial 
granted. 

Pabkbb  and  J.  Pottbb,  JJ.,  concurred. 

New  trial  granted. 


PiPBR,  appellant,  v.  The  New  Tore  Oentbal  aistd  Huosok 

EiYEB  Bailroad  Co. 

NegUgence — change  in  style  of  railway  emtch — negUet  to  keep  ewiUhman  — 

Ehidef^ce —  deelarcUiona  of  deceaeed  pereon. 

In  an  action  against  a  railway  company  for  the  accidental  death  of  a  person  in 
their  employ,  caused  by  a  displaced  switch*  it  was  shown  that  preyious  to 
the  accident  a  common  switch  had  been  sabstitated  for  a  patent  one,  at  the 
request  of  the  intestate.  SM,  that  such  substitntion  was  not  negligence  on 
the  part  of  the  company. 

Held,  also  that  it  was  not  negligence  not  to  keep  a  switchman  at  the  station 
where  the  switch  was,  It  being  used  only  for  the  passage  of  trains,  and  the 
accident  having  arisen  fh>m  a  defect  that  could  not  haye  been  guarded 
against  by  the  employment  of  a  switchman. 

Declarations  made  by  plaintiff's  intestate,  t^at  the  patent  switch  was  unsafe 
and  he  wanted  it  taken  out  and  a  common  one  inserted,  held  admissible 
against  plaintiff  as  showing  prudence  on  the  part  of  defendant.  They  would 
also  be  competent  upon  the  point  of  contributory  negligence. 
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MoTiOK  for  a  new  trial  by  plaintiff  upon  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the  general  term  after  nonsuit  at  circuit. 
The  action  was  brought  to  recover  damages  for  causing  the  death  of 
plaintiff's  intestate  by  reason  of  defendant's  negligence. 

Two  acts  of  negligence  were  alleged  by  the  plaintiff:  first,  the 
substitution  of  a  common  for  a  patent  switch  at  the  place  of  the 
accident,  and  the  failure  to  keep  a  switchman  at  the  station  where 
the  switch  was  located.  The  facts  sufficiently  appear  in  the  opinion. 

S,  T.  Benedict^  for  plaintiff. 

&  TT.  JaeksoUj  for  defendant 

BoASDUAjff  J.  Two  acts  of  negligence  are  alleged  against  the 
defendant  The  first  relates *to  the  removal  of  a  patent  switch  aiid 
the  substitution  therefor  of  a  common  switch.  The  patent  switch 
is  so  constructed  that  a  train  or  car  cannot  run  off  the  track  how- 
ever the  movable  rails  are  located.  Such  a  switch  had  been  in  use 
where  plaintiff's  intestate's  engine  ran  off,  upset,  and  caused  his 
death.  But,  some  time  before,  a  car  standing  on  the  switch  track, 
was  started  by  the  wind,  and  passed  down  a  heavy  grade  over  this 
patent  switch  upon  the  main  track,  and  so  on  down  the  main  track 
until  it  was  stopped  by  some  workmen,  thereby  narrowly  avoiding 
a  dangerous  collision  with  an  up  train,^  then  nearly  due.  Knowing 
this  fact,  intestate  requested  the  patent  switch  to  be  taken  out  and 
a  common  one  put  in,  thinking  it  safer.    It  was  done. 

On  the  night  when  intestate  was  killed  one  or  two  trains  had 
passed  by  this  switch  without  trouble  within  an  hour  previous  to 
the  accident ;  but  when  intestate  reached  that  point  with  his  engine 
the  switch  was  displaced,  the  engine  ran  off  the  track,  tipped  over, 
and  so  injured  the  intestate,  who  was  the  engineer,  that  he  shortly 
after  died. 

On  examination  it  was  discovered  that  the  upright  bar  or  lever 
was  in  the  proper  place  and  locked ;  but  the  key  and  bolt  by  which 
the  lower  end  was  attached  to  the  horizontal  bar,  for  moving  the 
rails,  were  out  of  place,  and  lying  on  the  ground.  The  horizontal 
bar  was  thereby  disconnected  from  the  lever,  and  had  been  thrown 
over  with  the  movable  rails,  so  as  necessarily  to  throw  the  train 
from  the  track.    It  is  not  shown  how  this  occurred. 

If  the  patent  switch  had  been  left  as  It  was  the  defendant  would 
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have  been  responsible  for  any  damage  resulting  from  its  throwing  a 
car  upon  the  main  track.  It  would  have  been  negligence  to  liave 
let  it  remain  in  that  condition.  By  removing  it^  and  putting  in  a 
common  switch,  the  defendant  took  the  chance  of  a  car  standing  on 
the  switch  track  being  driven  by  the  wind  off  the  track.  That  was 
the  only  legitimate  consequence  of  their  act.  If  a  common  switcjh 
id  properly  cared  for  it  is  as  safe  as  any  other.  So  far  as  is  shown 
this  was  in  proper  condition  a  half  hour  before  the  accident,  and  no 
employe  of  defendant  interfered  with  it.  How  was  defendant  guilty 
of  negligence? 

The  second  act  of  negligence  alleged  was  in  not  keeping  a  switch- 
man at  this  station  ;  but  a  switchman  would  not  stay  and  watch  a 
switch  all  night  if  it  was^not  to  be  used.  After  he  had  adjusted  and 
locked  it,  as  this  was,  he  would  leave  it  for  the  night,  or  until  such 
time  as  a  change  was  required ;  but  the  defendant  was  not  bound 
to  employ  a  switchman  for  this  place.  It  was  not  necessary.  The 
road  was  a  single  track.  This  switch  was  only  used,  or  mostly  used, 
for  trains  to  pass,  and  it  was  the  duty  of  the  engineer  to  see  to  the 
adjustments  of  the  track.  While  waiting  for  trains  the  engineer  put 
his  train  upon  the  side  track.  In  any  view  it  is  not  clear  how  a 
gwitchman,  regularly  employed  at  this  point,  would  have  detected 
in  the  night  time  that  this  bolt  and  key  were  out  of  place  and  the 
track  disconnected.  If  the  defendant  is  responsible  in  such  a  case, 
I  can  scarcely  imagine  a  case  in  which  it  would  not  be.  It  was 
prudent  to  remove  the  patent  switch,  thereby  avoiding  a  danger 
that  was  apparent.  Piper,  the  deceased,  thought  that  was  prudent 
and  safe  to  do.    He  advised  it. 

A  switchman  was  not  needed  there.  If  the  defendant  had  had 
one  there  in  their  employ  he  would  have  had  no  occasion  to  go  near 
that  switch.  It  was  right  just  before  the  accident.  If  it  was  inter- 
fered with  maliciously,  a  switchman  would  not  have  corrected  it 
except  by  the  merest  accident. 

Nothing  was  done  or  omitted  to  be  done  by  the  defendant,  or  its 
agents  or  servants,  so  far  as  the  proofs  show,  that  contributed  to 
Piper's  death. 

,  If  this  be  correct,  it  is  unnecessary  to  inquire  as  to  the  contribu- 
tory negligence  of  plaintiff's  intestate. 

An  exception  was  taken  to  the  admission  of  Piper's  declarations 
that  the  patent  switch  was  unsafe,  and  that  he  wanted  it  taken  out 
and  a  common  one  inserted. 
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As  the  plaintiff  is  in  no  better  position  than  her  intestate  would 
be  if  suing  for  an  injury,  his  declarations  showing  prudence  in 
defendant  are  admissible  against  her  as  they  would  be  against  him,  , 
They  show  estimates  of  what  was  safe  and  prudent  on  the  part  of 
deceased,  and  his  declarations  are  admissible  in  eyidenoe  as  his  acts 
would  be  to  show  that  defendants  had  been  guilty  of  no  negligence 
contributing  to  his  injury  and  death.  The  declarations  of  plain- 
tiff's intestate  were  properly  admissible  to  characterize  his  own  acts 
and  the  acts  of  the  defendant ;  but  in  any  event  such  evidence  would 
be  competent  upon  the  point  of  contributory  negligence. 

There  is  nothing  in  the  other  exceptions  to  the  exclusion  of  evi- 
dence as  to  the  opinion  of  witnesses  touching  the  duty  of  the  defend- 
ant to  employ  a  switchman  at  that  place,  or  the  possible  consequen- 
ces of  such  employment  that  calls  for  comment.  The  rulings  of  the 
court  were  correct. 

For  the  foregoing  reasons  the  motion  for  a  new  trial  must  be 
denied,  and  judgment  ordered  for  the  defendant  upon  the  nonsuit 
with  costs. 

Parbeb  and  J.  Potter,  JJ.,  concurred. 

Judgment  accordingly. 


Dubois  et  al.  v.  Hermance  et  al. 

Praud — fD?ten  net  a  defense — reeeisHon  of  contract  for  —  Evidence  —  Ifotiee, 
token  not  aoailaUe  —  Jvdgment  against  surety  conclusive  on  prindpcU, 

PlaintiffB  sold  defendants  a  mill  and  other  real  estate,  and,  at  the  same  time, 
transferred  all  their  contracts  for  the  parchase  and  sale  of  lumber  for  the 
year  1869,  defendants  agreeing  to  perform  all  of  said  contracts.  Defendants 
neglected  to  perform  one  of  the  contracts  for  sale  with  W.  &  Son,  and  W. 
&  Son  brought  action  for  the  breach  against  plaintiffs.  Plaintiffs  called 
upon  defen(^nts  to  defend  but  they  refused,  and  W.  &  Son  recovered  judg. 
ment,  which  plaintiffs  paid.  In  an  action  to  recover  the  amount  paid,  defend, 
ants  set  up  that  plaintiffs  had  made  the  false  representation  that  they  had 
contracts  to  purchase  sufficient  to  fill  those  to  sell.  Held,  that  such  false 
representations  were  not  a  defense  to  the  action. 

If  an  agreement  is  to  be  rescinded  upon  the  ground  of  fraud,  the  party  rescind- 
ing must  surrender  all  the  advantages  he  may  have  acquired  thereby.  He 
cannot  take  all  that  is  valuable  in  an  agreement,  and,  at  the  same  time, 
resist  those  parts  which  impose  burdens. 
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The  defendants  offered  evidence  to  show  that  they  gave  notice  to  the  plaintiffii 
that  the  contract  with  W.  &  Son  would  not  be  performed  at  a  time  when 
plaintifis  could  have  had  it  filled  without  loss.  Held,  inadmissible.  The 
defendants  imposed  no  duty  on  plaintiffii  by  g:iving  such  notice. 

The  judgment  against  plaintiffii  was  conclusive  as  to  the  damages  in  the 
absence  of  fraud  and  coUuBion. 

Plaintiffs  and  J.  H.  Decker,  on  the  3d  day  of  February,  1869, 
Bold  defendants  certain  real  estate  consisting  of  mills,  stone  house 
and  docks  at  Napanock,  slad  plaintiffs  at  the  same  time  sold  and 
transferred  to  defendants  all  plaintiffs'  contracts  for  the  purchase  or 
sale  of  lumber  for  the  year  1869.  The  total  consideration  to  be  paid 
therefor  by  defendants  was  $10,500,  and  defendants  agreed  to  per- 
form uU  of  said  plaintiffs'  contracts  for  purchase  or  sale  of  lumber. 
An  agreement  setting  forth  these  and  other  facts,  was  reduced  to 
writing  and  signed  and  sealed  by  all  the  parties  thereto. 

Among  the  conti*acts  to  sell  lumber  was  one  between  the  plaintiff 
and  J.  G.  Ward  &  Son  for  500,000  feet  of  lumber.  The  defendants 
did  not  perform  that  contract  Ward  &  Son  sued  plaintiffs  for  the 
breach.  Defendants  were  notified  of  the  suit  and  requested  to  defend 
the  same,  but  refused.  Judgment  was  recovered  against  the  plain- 
tiffs in  that  action  for  12,288.38,  on  the  19th  day  of  April,  1870, 
which  was  paid  by  these  plaintiffs  on  the  23d  day  of  June,  1870,  at 
the  sum  of  $2,367.72. 

The  plaintiffs  now  bring  this  action  to  recover  of  the  defendants 
the  amount  so  paid  and  their  own  expenses  in  defending  said  action. 

The  defendants,  by  their  answer,  deny  the  allegations  of  the  com- 
plaint, and  for  a  second  answer  set  up  that  they  were  defrauded  into 
the  making  of  said  contract  by  plaintiffs'  representations  that  they 
had  contracts  to  purchase  lumber  sufficient  to  fill  all  their  contracts 
to.  sell.  That  such  representations  were  false,  whereby  defendants 
had  not  the  lumber  to  fill  this  contract. 

Upon  the  trial  the  court  ordered  a  verdict  for  the  plaintiffs  for 
the  amount  of  such  judgment,  together  with  the  plaintiffs'  costs  and 
expenses  incurred  in  defending  said  action. 

Defendants  moved  for  a  new  trial  and  the  motion  was  ordered  to 
be  heard  in  the  first  instance  at  the  general  term. 

Chas.  A.  Fowkr,  for  plaintiffs. 

T.  R.  Westbrook,  for  defendants. 
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BOABDMAK,  J.  Upon  the  trial  defendants  offered  to  prove  false 
representations  made  by  plaintifb  as  to  their  contracts  for  the  pur- 
chase of  lumber. 

1.  As  affecting  the  defendants'  relations  with  one  TuthiU  (to 
whom  the  defendants  transferred  the  Ward  contract),  and  by  reason 
of  which  TuthiU  refused  to  perform  it. 

2.  As  a  substantial  defense  to  the  action. 

The  evidence  was  not  admissible  for  either  purpose.  The  defend- 
ants' contract  with  TuthiU  was  not  inyolved  in  the  issue. 

It  is  difficult  to  see  how  the  defendants  could  be  benefited  by  any 
position  which  TuthiU  might  have  taken.  They  are  defending 
against  their  own  alleged  breach  of  contract.  Ooncede  that  TuthiU 
took  the  Ward  contract  off  defendants'  hands  upon  the  same  repre- 
sentations by  plaintifib  that  induced  the  defendants  to  take  it  He 
is  not  here  defending.  He  is  not  a  party  to  the  action.  His  failure 
to  perform  the  contract,  and  thus  relieye  the  defendants  from 
responsibility,  is  in  no  possible  way  a  defense  to  the  action.  His 
misconduct  may  be  available  to  defendants  in  an  action  by  them^ 
but  it  cannot  be  substituted  and  insisted  upon  as  an  excuse  for 
defendants.  Besides,  no  such  defense  is  set  up  in  the  answer.  Nor 
can  such  evidence  be  interposed  as  a  defense  to  the  action.  The 
Ward  contract  was  but  a  small  part  of  the  entire  consideration  upon 
which  the  agreement  between  these  parties  was  founded.  The 
acceptance  of  that  contract  by  defendants  imposed  an  obligation 
upon  them  for  which  it  may  be  assumed  they  were  adequately  paid 
by  other  portions  of  the  agreement  It  will  not  be  permitted  that  a 
party  shall  take  all  that  is  valuable  under  an  agreement,  and  at  the 
same  time  resist  those  parts  of  the  agreement  which  impose  burdens 
on  him,  upon  charges  of  fraud. 

If  the  agreement  is  to  be  rescinded  upon  the  ground  of  fraud,  the 
party  rescinding  must  surrender  all  advantages  which  he  may  have 
acquired  thereby. 

This  principle  is  conceded  by  defendants.  They  endeavor  to 
escape  its  effects  by  claiming  that  this  contract  was  separate  from 
every  thing  else  agreed  upon,  and  hence  subject  to  such  defense. 

But  there  is  nothing  in  the  evidence  warranting  such  conclusion. 
The  agreement  between  the  parties  repels  such  suggestion. 

The  contract  in  all  its  parts  was  made  at  one  time.  There  was 
but  one  consideration  named  for  the  whole  $10,500,  of  which  this 
contract  is  spoken  of,  as  part  of  the  contract  of  purchase  and  part 
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of  the  consideration  for  which  such  purchase-money  was  paid.  It 
seems  impossible  to  separate  the  Ward  contract  from  the  remainder 
of  the  agreement,  or  to  treat  the  transfer  of  it  as  a  separate  contract 

As  a  consequence,  fraud,  as  a  defense  to  this  action,  cannot^be 
sustained,  and  the  rulings  of  tlie  court  are  correct. 

If  the  defendants  had  set  up  the  fraud  by  way  of  counter-claim, 
aiid  sought  to  recoup  the  damages  against  plaintiffs'  claim,  a  differ- 
ent question  would  have  been  presented.  It  is  sufficient  that  the 
pleadings  do  not  present  that  possible  view  of  the  case. 

The  defendants  further  took  exceptions  to  the  admission  in  en- 
dence  of  the  judgment  against  the  plaintiffs  in  favor  of  Ward  &  Son, 
and  to  the  exclusion  of  evidence  offered  by  the  defendants,  that  they 
in  due  season  notified  plaintiffs  that  defendants  would  not  perform 
the  contract  with  Ward  &  Son,  and  that  plaintiffs  could  have  fiUed 
it  elsewhere  without  loss. 

These  exceptions  present  for  consideration  the  rule  of  damages 
applicable  to  this  case. 

The  fulfillment  of  Ward  &  Son's  contract,  after  the  agreement  of 
February  3,  1869,  became  the  duty  of  the  defendants.  They  be- 
came the  principals  in  that  matter  and  the  plaintiffs  merely  sureties. 
Holmes  v.  Weedy  19  Barb.  128;  Vanschaick  v.  TJiird  Av.  H.  R.  Co,, 
38  N.  Y.  346. 

Such  being  their  relations  the  law  implies  a  contract  on  the  part 
of  the  principal  to  indemnify  the  surety.  Vartie  v.  Underwood, 
18  Barb.  561 ;  Konitzky  v.  Meyer,  49  N.  Y.  671.  Perhaps  the  express 
contract  of  defendants  "  to  carry  out  the  same,"  referring  to  said 
lumber  contracts,  would  be  enough  to  avoid  the  necessity  of  relying 
upon  such  principle. 

If  these  principles  be  correct  the  defendants  imposed  no  duty 
upon  the  plaintiffs  by  giving  notice  that  they  (the  defendants) 
should  not  fulfill  this  contract,  and  such  evidence  was,  therefore, 
inadmissible. 

The  same  reasoning  applies  to  the  offer  to  prove  that  plaintiffs 
could  have  filled  the  Ward  contract  elsewhere  without  loss.  If 
plaintiffs  could  have  filled  the  contract,  the  defendants,  according 
to  the  offer,  knew  how  it  could  be  done,  and  could  have  equally 
filled  it  Plaintiffs,  by  their  sale,  had  divested  themselves  of  the 
means  of  performing  such  a  contract  Ward  &  Son  were  entitled 
to  their  actual  damages  for  the  breach  of  contract  The  wrong  and 
neglect  of  defendants  cannot  be  imputed  by  them  to  plaintiffs. 
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Each  is  liable  for  the  actual  damages  suffered  by  Ward  &  Son. 
Plaintiffs  to  Ward  &  Son  and  defendants  to  plaintiffs. 

The  judgment  of  Ward  &  Son,  recovered  against  plaintiffs  after 
notice  to  defendants,  who  refused  to  defend,  is  evidence  against  the 
defendants.  They  are  in  privity  with  plaintiffs  in  this  contract. 
Mayor y  etc.,  of  Troy  v.  Troy  &  Lans.  R,  R.  Co.,  3  Lans.  270 ;  Sedg. 
on  Damages,  371 ;  Holmes  v.  Weedy  19  Barb.  128. 

So  far  as  the  damages  are  concerned  the  judgment  is  conclusive 
in  the  absence  of  fraud  or  collusion.  The  cases  cited  by  defendants 
are  not  in  point. 

They  are  all  actions  directly  for  breach  of  contract  and  for  dam- 
ages i-esulting  therefrom.  That  was  the  case  between  Ward  &  Son 
and  the  plaintiffs.  The  cases  cited  would  have  been  authority  there. 
But  here,  where  the  time  for  defending  on  such  legal  principles  is 
past,  a  different  rule  prevails,  and  that  is,  that  the  principal  must 
answer  to  his  surely  for  whatever  damages  such  surety  has  been^ 
compelled  to  pay  by  reason  of  the  principal's  default.  The  defend- 
ants, by  their  brief  and  points,  do  not  object  to  or  allege  as  error 
the  costs  included  in  Ward  &  Son's  judgment,  or  those  costs  paid 
by  plaintiffs  in  defending  that  action.  Under  the  practice  of  the 
court  points- not  raised  or  urged  will  not  be  considered  in  deciding 
the  case. 

It  is  believed  that  the  court  committed  no  error  to  the  prejudice 
of  the  defendants  upon  the  trial  of  this  action,  and  the  defendant's 
motion  for  a  new  trial  is,  therefore,  denied,  with  costs  and  judg- 
ment ordered  for  the  plaintiffs  upon  their  verdict,  with  costs. 

Pabkeb  and  J.  Potter,  JJ.,  concurred. 

Judgment  accordingly. 


niompsoD  &  cook 
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ROAD  Company. 

ITegliffence — starting  train  witTumt  signal — eommonlaw  reqmrement  of  eau- 

tion — when  negligence  not  qtteetian  of  law. 

Plaintiff,  who  was  in  the  employ  of  a  grain  shipping  firm,  was  engaged  in 
unloading  grain  from  the  defendants'  cars  into  a  boat  of  the  firm.  Between 
the  car  which  was  being  unloaded  and  the  boat  a  canvas  was  placed  to  catch 
falling  grain.    This  canvas  was,  after  unloading  each  lot  of  cars,  taken  up 
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298  THIBD  DEPARTMENT, 

Barton  y.  The  N.  Y.  CentrfJ  and  Hudson  River  B.  B.  Co. 

and  emptied.  After  some  can  had  been  unloaded  defendant  had  emptied 
the  canvas,  and  was  spreading  it  for  the  next  cars  when  the  unloaded  train 
was  started  and  caught  plaintifTs  arm  and  severely  Injured  it.  The  evidence 
given  at  the  trial  tended  to  show  that  the  cars  were  started  without  any 
notice  by  bell  or  whistle,  and  that  plaintiff  had  no  time  or  opportunity  to 
escape. 

HM,  that  the  question  whether  defendants  were  negligent  in  starting  the  can 
without  sounding  the  bell  or  whistle  was  one  for  the  jury. 

While  the  statute  may  not  in  terms  require  a  signal  under  the  circumstances 
of  this  case  the  common  law  requires,  at  all  times,  the  exercise  of  ordinary 
prudence  and  care  in  the  avoidance  of  injury  to  others,  and  as  the  instru- 
mentalities used  are  more  dangerous  a  greater  degree  of  caution  is  imposed 
and  required. 

The  plaintiff  being  lawfully  upon  the  premises  and  near  the  cars,  in  puisiiit 
of  his  legitimate  duties,  he  was  not  guilty  of  negligence  as  a  legal  conclu- 
sion.   Whether  he  was  actually  so  was  a  question  for  the  jury. 

Appeal  from  judgment  entered  upon  the  verdict  of  a  jury  and 
from  order  denying  motion  for  a  new  triaL  The  facts  appear  in  the 
opinion. 

Band,  Hale  <6  Stoartz,  for  appellant 

Amasa  J.  Parker,  for  respondent. 

BoABDMAK,  J.  Briggs  &  Go.  were  shippers  of  produce  at  Athens^ 
taking  produce  from  defendant's  cars  to  the  boats  on  the  river 
through  a  spout.  The  defendant's  cars  were  run  upon  the  dock  a 
few  feet  from  the  boats  for  the  purpose  of  discharging  their  cargo 
into  the  boats.  When  that  was  done  the  empty  cars  were  drawn 
away  and  loaded  cars  put  in  their  places.  While  the  grain  in  the 
cars  was  thus  transferred  a  canvas  was  spread  on  the  ground, 
between  the  cars  and  the  boat,  to  catch  any  falling  grain.  The  can- 
vas was  kept  in  place  by  stones  placed  upon  its  comers  and  edges. 
This  canvas  was  emptied  when  the  cars  were  unloaded,  and  before 
fresh  cars  were  brought  upon  the  track. 

On  May  25, 1870,  the  plaintiff  was  in  the  employ  of  Briggs  &  Co., 
helping  in  transferring  grain  from  the  cars  to  the  boat  as  aforesaid. 
Some  loaded  cars  had  been  hauled  upon  the  track  near  the  boat, 
unloaded  into  the  boat,  and  were  ready  to  be  removed.  The  plain- 
tiff had  emptied  the  canvas,  and  was  engaged  in  spreading  it  for 
the  next  cars.  While  so  engaged  the  cars  were  started  and  caught 
plaintiff's  arm  under  the  wheel,  and  so  cut  and  mangled  it  that  it 
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was  necessarily  ampatated.  For  such  in  j  ury  this  action  was  brongh  t, 
upon  the  claim  that  defendant  was  gniltj  of  negligence  in  starting 
the  train  without  ringing  the  bell  or  blowing  the  whistle.  The 
answer  of  the  defendant  denies  any  negligence.  It  is  also  alleged 
that  plaintiff  wsfi  guilty  of  such  contributory  negligence  as  would  for- 
bid a  recovery. 

At  the  close  of  the  plaintiff's  case,  and  at  the  close  of  the  eyidence, 
the  defendant  moved  for  a  nonsuit  upon  these  grounds,  which  was 
refused.  The  jury,  under  charge  of  the  court,  rendered  a  verdict 
for  the  plaintiff  for  $6,000. 

Various  exceptions  were  taken  by  the  defendant  to  the  charge  of 
the  court  and  the  refusals  to  charge.  From  a  careful  examination 
it  is  evident  such  exceptions  present  no  questions  for  our  review, 
except  such  as  are  raised  by  the  motion  for  a  nonsuit.  It  was  an 
effort  on  the  part  of  defendant's  counsel  to  take  from  the  jury  the 
consideration  and  decision  of  defendant's  alleged  negligence  and  the 
plaintiff's  alleged  contributory  negligence,  and  have  the  same  deter- 
mined as  legal  propositions. 

If,  then,  there  was  any  issue  of  fact  in  these  respects,  to  be  submit- 
ted to  the  jury,  the  court  was  without  error  in  its  refusal  to  charge 
as  requested,  and  in  submitting  the  whole  subject  to  the  jury.  Was, 
then,  there  any  error  in  the  refusal  to  nonsuit  the  plaintiff?  To 
determine  that,  we  must  first  decide :  Ist:  Whether,  upon  the  facts 
proved,  the  defendant  was  guilty  of  any  negligence  causing  injury 
to  the  plaintiff;  and,  2d.  If  so  whether  plaintiff  was  guilty  of  any 
negligence  contributory  to  such  injury. 

Upon  the  first  point  the  evidence  tends  to  show  that  the  empty 
cars  were  started  without  any  signal  by  bell  or  whistle  of  an  inten- 
tion to  move,  and  that  plaintiff  had  no  time  or  opportunity  to  with- 
draw from  a  dangerous  position,  by  reason  of  such  sudden  starting. 
Concede,  if  you  please,  that  the  statute  does  not,  in  terms,  require  a 
signal  under  the  circumstances  of  this  case.  The  common  law 
requires  at  all  times  the  exercise  of  ordinary  prudence  and  care  in 
the  avoidance  of  injury  to  others,  and  as  the  instrumentalities  used 
are  more  dangerous,  a  greater  degree  of  caution* is  imposed  and 
required.  Such  is  the  case  m  firing  blasts  in  a  populous  neighbor- 
hood. No  statute  requires  notice  to  be  given  to  passers  by,  but  the 
common  law  would  afl^  a  liability  if  proper  warning  were  not  given, 
whereby  some  person  was  injured.  In  the  same  view  it  was  proper 
to  submit  to  the  jury  whether  a  signal  was  given  in  this  case; 
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whether  the  neglect  to  give  said  signal  (if  none  were  given)  was 
imprudent  and  negligent,  and  whether  the  plaintiflf,  having  the 
right  to  expect  such  protection,  was  injured  by  reason  of  its  negli- 
gent omission.  There  is  a  conflict  of  evidence  about  giving  the 
signal — a  conflict  which  cannot  be  determined  by  the  law,  but 
must  be  submitted  to  the  jury,  if  the  fact  is  important  in  any  degree 
in  the  case.  That  it  was  important  is  evinced  by  the  number  of 
witnesses  examined  and  amount  of  evidence  produced  upon  that 
subject  without  objection.  Evidently  both  parties  deemed  it  a 
highly  important  fact.  Then  there  was  other  evidence  touching  the 
usage  and  custom  to  give  such  notice  by  the  engineer,  the  usage 
in  the  conduct  of  this  particular  business,  the  nature  of  plaintiiPs 
occupation,  and  the  manner  in  which  he  discharged  the  same,  and 
other  facts,  all  having  a  bearing  upon  the  point  of  proper  precau- 
tion in  the  conduct  of  defendant's  business  at  the  time  of  plaintiflTs 
injury.  It  would  seem  that  such  evidence  must  necessarily  be  given 
to  the  jury  to  decide  therefrom  as  to  the  defendant's  responsibility. 
The  facts  are  not  all  conceded.  There  is  conflicting  and  contra- 
dicting evidence  in  the  case.  Until  such  facts  are  determined  the 
law  cannot  pass  judgment 

As  to  the  second  point  it  seems  equally  clear  that  plaintiff  was 
not  guilty  upon  the  evidence  of  contributory  negligence,  as  a  legal 
conclusion.  The  plaintiff  was  legally  upon  the  premises.  He  was 
in  the  pursuit  of  his  legitimate  employment,  near  the  defendant's 
cars.  Whether  he  was  reaching  under  the  cars  for  a  stone  to  lay  on 
the  corner  of  the  canvas  or  whether  he  was  struck  by  the  packing- 
box  of  the  car,  in  the  sudden  start,  and  knocked  down  so  as  to 
throw  one  arm  under  the  car  wheels,  is  a  controverted  question.  In 
either  view,  however,  it  would  be  for  the  jury  to  say  whether  his 
negligence  aided  in  producing  the  injury.  Especially  would  that  be 
the  case  in  the  latter  statement  of  the  facts.  His  occupation 
required  him  to  be  near  defendant's  cars.  When  common  prudence 
ends  ainl  negligence  begins,  is  rarely  a  question  of  law.  It  would 
be  impossible  to  make  a  rule  of  law  that  would  make  out  the  divid- 
ing line.  In  bald  cases,  upon  OTiceded  facts,  the  law  may  say  they 
are  or  are  not  negligence.  But  ordinarily,  and  almost  of  necessity, 
each  case  must  be  decided  by  the  jury  upon  all  the  surrounding  cir- 
cumstances. In  this  case  if  the  jurors  believed  plaintiff  was  need- 
leissly  reaching  under  the  cars,  ready  to  start  on  a  moment's  notice 
or  without  notice,  they  might  well  find  him  guilty  of  negligence  that 
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led  to  his  injury.  But  if  they  found  that  he  was  putting  down  the 
canvas  outside  of  the  track  and  was  in  no  danger  from  the  wheels 
until  he  was  struck  and  knocked  under  them  by  the  sudden  and 
unexpected  motion  of  the  ears,  without  any  signal,  the  jurors  might 
well  find  that  it  was  no  fault  of  plaintiffs  that  led  to  his  misfortune. 

Was  the  laying  down  of  the  canvas  necessarily  or  ordinarily  a 
dangerous  act  P  Was  plaintiff  in  the  habit  of  doing  it  before  the 
empty  cars  were  removed  ?  Did  the  train  hands  know  that  such 
was  or  was  not  his  practice  ?  Had  he  received  any  orders  in  rela- 
tion thereto  ?  All  these  are  subjects  upon  which  evidence  is  pro- 
duced on  either  side,  and  the  evidence  is  not  conclusive.  It  is  for 
the  jury  to  determine  each  question,  and  then  whether  the  facts  so 
determined  are  negligence  under  the  law,  as  given  to  them  by  the 
learned  judge. 

In  my  judgment  the  case  could  not  have  been  disposed  of  upon 
questions  of  law,  and  the  submission  to  the  jury  was  therefore  right- 

The  judgment  and  order  appealed  from  must  therefore  be  aflBrmed 
with  costs. 

Pabebb  and  J.  Poiteb,  JJ.,  concurred. 

Judgment  affirmed. 


HoTLB  V.  Whitesidb  et  at 
WiU,  construction  of — exception  in  devise, 

A  testator  devised  to  his  wife  the  use  for  life  of  a  house  and  one-third  of  the 
rest  of  his  real  estate,  except  seven  village  lots,  which  were  specifically  de- 
vised to  sundry  persons.  By  the  ninth  clause  of  his  will  he  gave  to  B  for 
life  one-twelfth  of  "  the  remainder  of  my  real  estate  devised  as  aforesaid  to 
my  wife,"  and  also  for  life  "  one-eighteenth  of  all  my  real  estate,  excepting 
the  village  lots  and  tfie  real  estate  devised  as  aforesaid,  to  my  tvife,for  her  life.** 
By  the  tenth  clause  he  gave  to  H  one-half  the  remainder,  etc.,  devised  to  his 
wife  for  life,  and  also  "  one-third  of  all  my  real  estate,  excepting  the  village 
lots,  and  the  real  estate  devised  to  my  wife  for  life  as  aforesaid."  By  the  elev- 
enth clause  he  gave  to  R  and  others  the  **  oth^r  one-half"  of  the  remainder, 
etc.,  and  also  the  "  otTier  one-third  of  all  my  real  estate,"  with  the  same  excep- 
tion.   The  devises  to  R  were  subject  to  the  devises  to  B. 

Held  (P.  Potter,  J.,  contra),  that  the  exception  of  "  the  real  estate  devised  to  my 
wife  for  life  as  aforesaid  "  was  an  exception  of  the  lands  in  which  that  estate 
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was  given,  and  not  of  the  life  estate  merely.  B,  H  and  R  took  their  respect- 
iye  proportions,  one-twelfth,  one-third,  etc.,  not  of  the  testator's  whole  estate, 
but  of  what  remained  after  excluding  the  part  in  which  the  widow  had  a 
life  interest,  leaving  a  residue  undistributed  by  the  will,  which  descended  to 
the  heirs  of  testator. 

This  is  a  submission  under  section  372,  Code  of  Procedure,  to 
obtain  an  interpretation  of  certain  portions  of  a  will. 

Pliny  Moore,  late  of  Champlain,  Clinton  county,  died  on  the 
9th  day  of  March,  1872,  leaving  a  will  of  real  and  personal  estate, 
dated  October  2, 1865,  which  was  duly  admitted  to  probate  and  let- 
ters testamentary  issued  to  the  executors  therein  named. 

The  first  clause  of  the  will  reads  thus :  I.  "  I  give,  bequeath  and 
devise  to  my  beloved  wife  Parmelia,  my  dwelling-house  and  premi- 
ses situate  in  Champlain  aforesaid,  where  I  now  reside,  together  with 
all  the  furniture  belonging  to  said  house,  to  use  and  enjoy  during 
life.  Also  I  give  and  devise  to  my  said  wife  the  use  for  life  of  an 
equal  undivided  one-third  of  all  the  rest  of  my  real  estate,  excepting 
the  seven  village  lots  or  pieces  of  land  hereinafter  expressly  devised. 
Also  I  give  and  bequeath  to  my  said  wife  an  annual  income  or 
legacy  of  1500  during  life,  making  the  same  a  charge  or  lien  upon 
all  my  real  estate  excepting  the  seven  village  lots  or  pieces  of  land 
hereinafter  expressly  devised,  not  hereinabove  devised,  in  case  there 
is  not  sufficient  personal  estate  legally  applicable  to  the  payment  of 
the  same." 

By  clauses  II  to  VIII,  seven  village  lots  in  Champlain  are  given 
to  various  persons.  The  remaining  clauses  of  the  will  are  as 
follows : 

"  IX.  I  give  and  devise  to  my  sister,  Mrs,  Brinkerhoff,  the  use 
for  life  of  an  equal  undivided  one-twelfth  part  of  the  remainder  of 
my  real  estate  devised  as  aforesaid,  to  my  beloved  wife.  Also  the 
use  for  life  of  an  equal  undivided  one-eighteenth  part  of  all  my  real 
estate  excepting  the  village  lots  or  pieces  of  land  devised  as  above 
and  the  real  estate  devised  as  aforesaid,  to  my  wife  for  her  life,^* 

"X.  I  give  and  devise  to  my  niece  Helen,  daughter  of  brother 
Boyal,  an  equal  undivided  one-half  part  of  the  remainder  of  the 
real  estate  devised  for  life  as  aforesaid,  to  my  wife.  Also  an  equal 
undivided  one-third  part  of  all  my  real  estate,  excepting  the  village 
lots  devised  as  above,  and  the  real  estate  devised  for  life  to  my  wife 
as  aforesaid" 
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*'  XL  I  giye  and  deyise  to  my  brother  Boyal,  and  to  the  heirs  of 
my  beloved  brothers  and  sisters,  Noadiah,  Amasa,  Mrs.  Hubbell  and 
Mrs.  Whiteside,  the  other  eqnal  undivided  one-half  part  of  the 
remainder  of  the  real  estate  devised  for  life  as  aforesaid,  to  my  wife, 
subject,  however,  to  the  life  estate  of  my  sister  Mrs.  Brinkerhoff,  in 
an  undivided  one-twelfth  part  thereof  as  aforesaid.  Also  the  other 
equal  undivided  one-third  part  of  all  my  real  estate,  excepting  the 
village  lots  devised  as  above,  and  the  real  estate  devised  for  life 
to  my  wife  as  aforesaid,  subject,  however,  to  the  life  estate  of  my 
sister  Mrs.  Brinkerhoff,  in  an  undivided  one-eighteenth  part  thereof 
as  aforesaid.  The  devises  in  this  eleventh  item  are  to  be  divided  as 
follows:  An  equal  undivided  one-fifth  part  thereof  to  my  brothei 
Royal,  or  in  case  of  his  death,  to  the  heirs  of  his  body,  share  and 
share  alike.  An  equal  undivided  one-fifth  part  thereof  to  the  chil- 
dren of  my  deceased  brother  Noadiah,  or  to  their  descendants,  if 
any  be  deceased,  share  and  share  alike.  An  equal  undivided  one- 
fifth  part  thereof  to  the  children  of  my  deceased  brother  Amasa„  or 
to  their  descendants,  if  any  be  deceased,  share  and  share  alike.  An 
equal  undivided  one-fifth  part  thereof  to  the  children  of  my  deceased 
sister  Mrs.  HubbeU,  or  to  their  descendants,  if  any  be  deceased,  share 
and  share  alike,  and  the  remaining  equal  undivided  one-fifth  part 
thereof  to  the  children  of  my  deceased  sister  Mrs.  Whiteside,  or  to 
their  descendants,  if  any  such  children  be  deceased,  share  and  share 
alike.  The  children  of  a  deceased  parent  taking,  if  any  there  be, 
only  the  portion  of  the  parent,  if  alive,  share  and  share  alike.^' 

"  XII.  I  give  and  devise  to  Charles  K  Everest,  Esq.,  of  Cham- 
plain,  all  village  lots  and  premises  Wherever  situated,  contracted  to 
be  sold  at  the  time  of  my  decease,  in  trust,  with  power  to  deed  the 
same  upon  payment  of  the  purchase-moneys  to  the  purchasers,  or 
their  assigns  respectively,  with  power  also  to  forfeit  the  said  con- 
tracts for  non-payment  of  purchase-money,  and  to  resell  the  said 
land,  accounting  to  my  executors  for  the  moneys." 

XIIL  And,  lastly,  I  hereby  appoint  my  much  esteemed  friends 
Timothy  Hoyle,  John  H.  Whiteside,  of  Champlain,  executors  of  this, 
my  last  will  and  testament,  hereby  revoking  all  former  wiUs  by  me 
made.'' 

Matthew  Hale  and  Peter  S.  Palmer,  for  plaintiff,  cited  3  Kent's 
Com.  487 ;  1  R  S.  754,  §  27 ;  2  Pow.  on  Div.  (by  Jarman)  5-11 ; 
Harvey  v.  Harvey,  32  Beav.  441 ;  Walsh  v.  Peterson,  3  Atk.  193  • 
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3  Greenl.  Cruise,  169,  §2,  244,  §118,  273,  §68;  Coohey.  Oerrard, 

1  Lev.  212 ;  Rooke  v.  Rooke,  2  Vern.  461 ;  Willows  v.  Lydcoit,  2  Vent 
285 ;  S.  C,  3  Mod.  229 ;  Chester  v.  CJiester,  3  Peere  Will.  56 ;  1  Jarm. 
on  Wills,  427;  Early.  Grimy  1  Johns.  Ch.  494,  498;  Smith  v.  Coffin, 

2  H.  Bl.  444,  450;  Frogmortoti  t.  Holyday,  3  Burr.  1618,  1623; 
Hogan  v.  Jackson,  Cowp.  299,  306;  Grayson  v.  Atkinson,  1  Wils. 
333 ;  2  Redf.  on  Wills,  442 ;  Letois  v.  Smith,  9  N.  Y.  510 ;  Bogert 
T.  Hertelly  4  Hill,  492 ;  Smith  v.  ffa^«,  41  Barb.  67 ;  2  Story's  Eq. 
Juris.,  §  791. 

Esek  Cotcen,  for  defendants,  cited  Lynes  v.  Townsend,  33  N.  Y. 
558;  Jackson  v.  jiS'iW,  11  Johns.  216  ;  Jackson  v.  Merrill,  6  id.  191; 
FawJerzce  T.  Vanderzee,  30  B^rb.  331 ;  Charter  v.  Oh>,  41  id.  525  ; 
Smith  V.  fffl^^,  41  id.  60. 

Daniels,  J.  By  the  first  paragraph  of  the  testator's  will  he 
devised  the  premises  on  which  he  resided  to  his  wife  for  life.  And 
in  addition  to  that  he  devised  her  a  life  estate  in  an  equal  undivided 
third  of  all  the  rest  of  his  real  estate,  excepting  seven  village  lots. 
These  seven  village  lots  were  then  specifically  devised  to  seven  dif- 
ferent persons.  The  devises  to  his  wife  and  of  the  seven  village  lots 
were  made  in  terms  so  clear  as  to  leave  no  room  for  controversy  or 
misunderstanding  as  to  what  his  intention  was  in  those  respects. 
After  the  death  of  his  wife  the  testator  also  devised  to  Mrs.  Brinker- 
hoff  an  estate  for  life  in  one-twelfth  part  of  the  remainder  of  his  real 
estate  which  he  had  devised  for  life  to  his  wife.  Then  he  devised 
the  remainder  of  the  real  estate  in  which  the  life  estate  for  his  wife 
and  Mrs.  Brinkerhoff  were  created  in  two  equal  undivided  parts  — 
one-half  to  his  niece  Helen,  the  plaintifl^,  and  the  other  undivided 
half,  subject  to  the  life  estate  of  one-twelfth  to  Mrs.  BrinkerhoflF,  to 
his  brother  Eoyal,  and  the  heirs  of  two  deceased  brothers  and  two 
deceased  sisters.  Those  devises  effectually  disposed  of  the  entire  fee 
of  the  premises  on  which  he  resided,  and  the  undivided  third  of  all 
the  rest  of  the  testator's  real  estate,  except  the  village  lots.  There 
can  be  no  difficulty  in  the  case  as  to  those  parts  of  the  testator's 
property. 

The  contest  relates  to  the  other  two  undivided  thirds.  The  plain- 
tiff, claiming  an  undivided  half  of  it,  in  addition  to  the  share  of  one- 
half  devised  to  her  in  the  third  given  to  the  testator's  wife  for  life ; 
while  on  the  part  of  the  testator's  heirs  at  law  it  is  claimed  that  a 
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smaller  interest  in  the  other  two-thirds  was  devised  to  her.  The 
nncertainty  is  created  in  the  case  chiefly  by  an  exception,  repeated  on 
three  different  occasions,  for  the  purpose  of  explaining  or  qualifying 
the  extent  of  the  devises  designed  to  be  made  by  the  testator  out  of 
that  part  of  his  real  estate  not  affected  by  the  life  estate  given  to  his 
wife.  These  exceptions  are  contained  in  the  ninth,  tenth  and 
eleventh  paragraphs  of  the  will.  And  with  the  exception  of  the 
description  of  the  interests  devised  they  are  the  same,  and  used  in 
connection  with  the  same  general  terms  of  reference  to  his  estate  in 
each  paragraph.  From  that  circumstance  it  is  reasonably  to  be 
inferred  that  the  testator  designed  and  expected  to  accomplish  the 
same  substantial  result  by  means  of  the  exception  mentioned  by  him 
in  each  instance  where  he  used  it.  The  object  of  the  exception  was 
to  exclude  from  the  terms  all  his  real  estate,  the  village  lots  already 
mentioned  and  the  real  estate  devised  for  life  to  his  wife,  for  the 
purpose  of  designating  that  from  which  the  fractional  devises  were 
made  by  him.  No  difference  of  opinion  can  exist  as  to  the  effect  of 
the  exceptions  so  far  as  they  relate  to  the  village  lots.  The  confu- 
sion arises  out  of  the  other  portion  of  the  exceptions.  The  three 
devises  qualified  by  this  exception  are  made  in  nearly  the  same 
terms,  except  that  the  interest  devised  to  Mrs.  Brinkerhoff  for  her 
life  in  the  residue  not  affected  by  the  wife's  life  estate,  is  less  than 
that  given  to  the  plaintiff,  and  also  less  than  that  given  to  the  tes- 
tator's brother,  and  the  heirs  of  his  deceased  brothers  and  sisters. 
With  that  exception  and  the  additional  one  designating  the  third 
given  his  brothers  and  the  heirs  of  his  deceased  brothers  and  sisters 
as  the  other  third,  the  devises  are  expressed  in  the  same  words.  So 
that  what  appears  to  have  been  his  intention  in  making  use  of  the 
exception  in  one  instance,  as  a  qualification  of  one  devise,  would 
furnish  a  safe  guide  in  determining  what  his  intention  was  in  the 
other  two  instances  where  he  made  use  of  it.  The  exception  being 
in  the  same  form  throughout,  must  at  each  time  have  been  used  for 
the  same  purpose.  The  terms  are  clear,  apposite  and  intelligent, 
and  must  have  been  selected  on  account  of  their  adaptability  to  the 
expression  of  his  purpose.  And  the  presumption  is  that  he  used 
them  in  their  ordinary  and  popular  sense,  inasmuch  as  there  is 
nothing  in  the  context  disclosing  the  existence  of  a  different  inten- 
tion. The  first  devise  in  which  the  exception  is  used  is  that  in 
which  a  life  estate  if  given  to  Mrs.  Brinkerhoff,  out  of  the  portion 
of  his  property  not  devised  to  his  wife  for  life.     The  terms  used  are 
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as  follows :  "  Also  the  use  for  life  of  an  eqnal  undirided  one- 
eighteenth  part  of  all  my  real  estate  excepting  the  Tillage  lots  or 
pieces  of  land  devised  as  above,  and  the  real  estate  devised  as  afore- 
saidy  to  my  wife  for  life."  In  this  instance  there  can  be  no  doubt 
but  that  the  exception  was  intended  to  exclude  from  the  terms 
"  all  my  real  estate,"  that  part  of  the  testator's  property  in  which  he 
had  given  his  wife  a  life  estate.  The  exception  is  not  of  her  life  estate, 
but  of  the  real  estate  in  which  the  life  estate  was  given.  That  the 
exception  should  have  just  that  effect  is  apparent  from  the  further 
fact  that  the  whole  of  the  property  in  which  his  wife  had  a  life 
estate  was  in  the  end  devised  in  fee  simple  to  his  niece  Helen,  his 
brother  Boyal,  and  thie  heirs  of  his  deceased  brothers  and  sisters. 
As  to  the  life  estate  mentioned  in  this  devise,  it  was  one-eighteenth 
of  all  the  testator's  real  estate  after  excluding  the  village  lots  and 
the  third  of  the  rest  devised  to  his  wife  for  life. 

The  effect  of  the  exception  is  equally  as  obvious  upon  the  devises 
secondly  made  in  the  tenth  and  eleventh  paragraphs  of  the  will. 
By  the  tenth  paragraph  the  remainder  of  half  the  testator's  real 
estate,  in  which  he  devised  his  wife  a  life  estate,  was  devised  to  his 
niece  Helen ;  and  then  he  made  Mie  devise  in  controversy  in  her 
favor.  The  terms  by  which  that  was  made  are  as  follows :  '^  Also 
an  equal  undivided  one-third  part  of  all  my  real  estate,  excepting 
the  village  lots  devised  as  above,  and  the  real  estate  devised  for  life 
to  my  wife  as  aforesaid."  The  same  reasons  are  applicable  here  to 
the  construction  of  the  exception  as  existed  in  the  case  of  Mrs. 
Brinkerhoff ;  for  the  same  terms  are  used  to  express  the  exception, 
though  not  precisely  in  the  same  order.  In  this  instance  it  is  the 
real  estate  devised  to  the  testator's  wife  that  is  excepted,  not  the  life 
estate  in  that  real  estate.  And  as  he  had  before  devised  one-half 
the  remainder  in  that  real  estate  to  the  devisee  named  in  this  para- 
graph, and  immediately  afterward  devised  the  other  half  to  his 
brother  and  the  heirs  of  his  deceased  brothers  and  sisters,  it  is  plain 
he  could  have  had  no  other  intention  or  design.  The  office  of  the 
exception  is  to  exclude  from  the  real  estate,  to  be  disposed  of  by 
force  of  the  devise,  that  part  of  the  real  estate  in  which  the  testator 
had  given  his  wife  a  life  estate.  Then,  after  excluding  that,  he  de- 
vised an  undivided  third  part  of  all  his  real  estate  to  his  niece 
Helen.  The  necessary  effect  of  the  devise  was  to  give  her  an  undi- 
vided one-third  of  all  his  real  estate  not  within  the  exception.  For 
tlie  exception  excluded  the  other  third  as  effectually  as  though  it 
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had  not  been  deyised  by  the  testator.  As  to  the  real  estate  mentioned 
in  the  exception  liie  devise  was  by  its  terms  to  have  no  effect.  Con- 
sequently his  niece  Helen  could  only  take  by  force  of  this  devise 
one-third  of  the  testator's  real  estate  not  included  in  the  exception 
of  the  one-third,  which  would  be  one-third  of  two-thirds  of  the  real 
estate  he  owned,  besides  the  village  lots.  This  is  the  clear  effect  of 
the  language  made  use  of  by  him ;  and  the  general  scope  and  tenor 
of  the  will  shows  that  he  used  the  language  selected  by  him  under- 
standingly. 

By  the  devise  of  a  similar  interest  in  the  next  paragraph,  also 
effected  by  the  repetition  of  the  same  exception,  it  is  mentioned  as 
the  "  other  equal  undivided  part  of  all  my  real  estate.'^  This  phrase 
does,  standing  by  itself,  indicate  the  existence  of  a  supposition  in 
the  mind  of  the  testator  that  he  had,  by  the  preceding  devise  in 
favor  of  his  niece  Helen,  given  her  a  third  of  all  his  real  estate, 
except  the  village  lots;  and  it  might  be  controlling  in  that  respect 
if  it  had  been  followed  by  a  devise  of  an  undivided  third  of  all  the 
real  estate  but  the  village  lots.  But  it  was  not,  for  he  immediately 
proceeded  to  give  to  the  devisees  referred  to  in  the  eleventh  para- 
graph precisely  such  a  proportion  of  his  property  as  he  had  just 
before  declared  it  to  be  his  purpose  to  devise  to  his  niece  Helen. 
He  did  not  devise  to  them  a  third  of  his  real  estate  except  the  village 
lots,  but  a  third,  after  excepting  those  lots  and  the  real  estate  devised 
for  life  to  his  wife.  So  that,  when  he  came  to  describe  by  the  direct 
devise,  what  he  termed  the  other  third  of  all  his  real  estate,  it  was 
but  one-third  of  two-thirds,  as  he  described  the  interest  devised  to 
Helen.  The  preceding  devise,  for  that  reason,  derives  no  assistance 
whatever  from  the  use  which  the  testator  made  of  the  terms  or 
phrase  alluded  to. 

In  both  these  paragraphs  the  interest  devised  is  precisely  alike. 
It  is  an  undivided  third  of  all  the  testator's  real  estate,  except  the 
.village  lots,  and  nothing  but  that  His  language  in  these  respects 
is  clear  and  unambiguous,  and  it  is  the  duty  of  the  court  to  adopt 
and  accept  it  as  he  made  use  of  it.  No  different  course  can  be  pur- 
sued without  in  effect  expunging  from  the  will  the  exception  made 
by  the  testator  of  the  portion  of  his  real  estate  devised  for  life  to 
his  wife.  And  that  cannot  be  done  without  making  a  different  will 
for  him,  than  the  one  he  subscribed  and  declared  to  be  his  will.  If 
he  had  used  the  exception  but  once,  there  would  be  more  reason 
perhaps  for  disregarding  it.    But  as  he  used  it  on  the  three  distinct 
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occasions  as  a  plain  qualification  of  the  devises  made  by  him^  it  is 
apparent  it  was  done  with  intelligence  and  deliberation.  It  will  not 
do  to  disregard  it  because  it  can  be  seen  that  the  will  would  hare 
been  more  complete  without  it.  For  the  testator  had  a  right  to  use 
it,  and  he  must  have  done  so  for  the  purpose  of  limiting  the  extent 
the  devise  would  have  reached  without  it.  It  can  have  but  one 
eflfect,  and  that  is  to  reduce  the  undivided  third  of  his  real  estate 
given  under  its  qualification,  and  restraint  to  an  undivided  third  of 
two-thirds  of  his  real  estate  left  after  excluding  the  village  lots,  and 
the  third  in  which  his  wife  was  provided  with  her  life  estate.  The 
disposition  finally  made  of  that  third,  as  well  as  the  language  used 
to  express  the  exception,  leads  to  that  result.  And  the  rights  of 
the  heir  at  law,  who  is  not  to  be  disinherited  by  loose  implication, 
require  the  conclusion  to  be  adopted.  Areson  v.  Areson^  3  Denio, 
458,  461 ;  Lynea  v.  Townsend,  33  N.  Y.  658,  561,  562 ;  Scott  v. 
Guernsey,  48  id,  106.  • 

A  further  confirmation  of  the  conclusion  mentioned  is  found  in 
the  circumstance  that  the  testator  has  nowhere  declared  that  he 
intended  or  designed  to  dispose  of  all  his  property  by  means  of  the 
provisions  contained  in  his  wilL  And  he  omitted  entirely  to  make 
any  gift  or  devise  of  any  residue  that  might  remain  after  satisfying 
the  bequests  and  devises  particularly  enumerated  in  the  will.  It  did 
aflBrmatively  appear  that  the  possibility  was  contemplated  that  he 
might  die  intestate  as  to  a  portion  of  his  property.  For  he  made 
no  disposition  of  the  household  furniture  given  to  his  wife  for  life 
after  her  death,  nor  of  the  residue  of  the  personal  estate  which 
might  remain  after  the  payment  of  the  annuity  to  his  wife,  which 
was  charged  upon  it  by  the  first  paragraph  in  the  will. 

The  exceptions  made  by  the  testator  should  be  sustained  in  the 
terms  he  has  employed  to  express  them.  And  that  will  result  in 
the  construction  that,  in  addition  to  her  life  estate  in  one-twelfth 
of  the  portion  of  the  real  estate  given  to  the  testator's  wife  for  life, 
Mrs.  Brinkerhoff  was  also  devised  an  eighteenth  of  all  the  testator's 
real  estate,  except  the  village  lots  and  the  real  estate  devised  to  his 
widow  for  life.  And  by  the  devise  of  the  undivided  third  to  the 
testator's  brother  Boyal,  and  the  heirs  of  his  deceased  brothers  and 
sisters,  that  life  estate  of  an  eighteenth  was  included  in  that  undi- 
vided third.  Subject  to  that  the  testator's  brother  Boyal  and -the 
heirs  of  his  deceased  brothers  and  sisters  are  devised  an  undivided 
third  of  two-thirds  of  all  the  testator's  real  estate  except  the  village 
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lots,  and  aLso  the  undivided  half  of  the  remainder  of  the  real  estate 
given  by  the  testator  to  his  wife  for  life,  subject  to  the  life  estate  of 
Mrs.  Brinkerhoff  in  an  undivided  twelfth  of  that  half  for  her  life. 
The  devise  to  the  testator's  niece  Hden,  the  plaintiff^  includes  an 
undivided  half  of  the  remainder  of  the  real  estate  devised  to  his 
wife  for  life,  and  an  equal  undivided  third  of  two-thirds  of  all  his 
other  real  estate  except  the  village  lots.  And  that  will  leave  an 
undivided  third  of  two-thirds  of  his  real  estate,  except  the  village 
lots,  undevised,  to  pass  by  descent  to  his  heirs  at  law. 

The  lots  contracted  to  be  sold  have  not  been  referred  to,  because 
they  are  directly  and  effectually  disposed  of  by  a  subsequent  clause 
of  the  will,  having  no  effect  upon  the  portions  required  to  be  con- 
sidered in  the  disposition  of  the  substantial  portion  of  the  present 
controversy.  That  provision  is  undoubtedly  valid,  and  provides  for 
the  disposition  of  the  proceeds  as  part  of  the  testator's  personal 
estate.  And  as  such  they  would  be  chargeable  with  the  payment  of 
the  annuity  given  to  the  testator's  wife.  But  what  may  remain 
beyond  that  he  has  failed  to  provide  for  its  disposition.  The  excess, 
if  there  should  be  any,  would  undoubtedly  be  payable  to  the  testa- 
tor's next  of  kin  in  the  ordinarv  course  of  administration. 

Judgment  should  be  directed  in  conformity  to  the  construction 
given  to  the  will,  and  so  far  as  that  may  prove  to  be  necessary,  de- 
claring the  interests  of  each  of  the  persons  affected,  as  that  coa- 
stniction  will  establish  them.  The  judgment  to  be  settled  by  one 
of  the  justices  hearing  and  deciding  the  cause.  The  costs  of  the 
parties  should  be  paid  out  of  the  funds  the  executors  may  havet, 
which  may  be  applicable  to  that  purpose. 


Miller,  P.  J.,  concurred. 
P.  Potter,  J.,  dissenteJ. 


Ordered  (accordingly 


The  People  y.  The  Oakal  Board  et  al,  appellants. 

OanttUtUiancUlaw — private  acts  — letting  work  on  canals — State  conttikUian, 

art.  1,  §  9,  art,  3,  §  16,  art,  7,  §  8. 

ft 

The  legislatare,  by  aia  act  entitled  "An  act  in  relation  to  completing  work  on 
Black  Bock  harbor,  and  at  Lower  Black  Rock,  Bufiklo,"  directed  the  canal 
board  to  make  an  examination  into  the  expense  of  certain  work  done  ander 
a  contract,  and  if  8uch  expenee  exceeded  the  prices  paid  under  the  contract 
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to  allow  the  diflFbrence  to  the  contractor.  Held,  that  the  act  la  not  a  private 
one,  under  art.  8,  §  16  of  the  constitation,  and  that  it  did  not  reqnire  a  two- 
thirds  vote  under  art.  1,  g  9,  thereof.  Hdd,  also,  that  it  was  not  in  violation 
of  art.  7,  §  8  of  the  constitution,  in  reference  to  letting  work  on  the  canals 
to  the  lowest  bidder.    People  v.  Denemore,  ante,  p.  280,  followed. 

Appeal  from  a  judgment  rendered  for  the  plaintiffs  by  the  court 
at  special  term,  in  an  action  brought  by  the  people  to  restrain  the 
canal  board  from  acting  under  chapter  740,  Laws  of  1872.  The 
general  term  granted  a  preliminary  injunction  at  the  November 
term,  1872,  and  in  January,  1873,  the  special  term  gave  judgment 
for  the  plaintiff.     The  facts  are  as  follows: 

On  the  6th  day  of  August,  1870,  the  plaintiffs,  after  due  advertis- 
ing, entered  into  a  contract  with  Charles  P.  Skinner,  one  of  the  de- 
fendants, the  lowest  bidder,  for  the  performance  of  certain  canal 
work  at  Buffalo,  viz.:  the  deepening  and  improving  the  narrow 
canal  in  Black  Bock  harbor. 

Subsequently,  and  on  September  7, 1870,  the  same  was  assigned 
to  George  D.  Lord,  another  of  the  defendants. 

After  such  assignment,  and  about  September  5, 1871,  the  canal 
board  changed  the  plan  of  said  work  with  the  assent  of  Lord,  and 
he  went  on  with  the  work.  The  prices  in  the  original  contract  were 
to  apply  when  applicable,  and  certain  prices  were  agreed  upon  for 
additional  work. 

About  August  6, 1872,  the  canal  board  canopied  and  annulled  the 
contract.  And  afterward,  about  September  30, 1872,  a  final  acconnt 
of  work  and  materials  under  that  contract,  and  under  the  aforesaid 
change  of  plan,  was  rendered.  The  same  was  paid  October  3, 1872, 
and  a  receipt  taken  therefor  in  full,  for  all  work  done  under  the 
contract,  and  also  for  all  work  not  included  in  said  contract. 

On  the  16th  of  May,  1872,  the  legislature  passed  an  act  enti- 
tled "An  act  in  relation  to  completing  certain  work  in  Black  Eock 
harbor, and  at  Lower  Black  Rock,  Buffalo"  (ch.  740,  Laws  of  1872). 
This  act  does  not,  either  according  to  the  published  volume  or 
according  to  the  copy  on  file  in  the  office  of  the  secretary  of  State, 
purport  to  have  been  passed  by  a  two-thirds  vote. 

The  act  authorizes  the  canal  board  to  make  an  examination  into 
the  expenditure  made  for  deepening  and  improving  the  narrow 
canal  in  Black  Rock  harbor  (and  certain  other  work,  specifying  the 
same),  and  if  they  shall  find,  on  such  examination,  etc,  that  the 
expenditures  exceed  the  prices  paid  and  allowed  for  said  work,  they 
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shall  allow  an  amonnt  therefor  which  shall  not  exceed  the  difference 

between  the  prices  paid  for  said  work  and  the  actual  cost  thereof; 
but  they  shall  allow  an  amount  to  cover  the  actual  cost  of  said 
work. 

On  the  7th  of  November,  1872,  the  defendant  Lord,  as  assignee 
of  the  defendant  Skinner,  applied  by  petition  to  the  canal  board  to 
make  the  examination  authorized  by  this  act,  and  to  make  an  allow- 
ance accordingly.  Action  thereon  by  the  board  was  suspended  on 
account  of  the  pendency  of  this  suit 

Henry  Smithy  for  appellant 

F.  C,  Barlow,  attorney-general,  for  respondent. 

BoARDHAN,  J.  This  is  an  action  brought  to  restrain  the  canal 
board  from  acting  under  chap.  740,  Laws  of  1872,  and  to  restrain 
the  defendants,  Lord  and  Skinner,  from  applying  to  said  board 
under  said  act 

The  action  is  attempted  to  be  maintained  upon  the  ground  that 
said  act  is  unconstitutional  1st,  because  it  violates  art  3,  §  16  of 
the  constitution  in  reference  to  private  bills,  and,  2d,  because  it  vio- 
lates art  7,  §  3  in  reference  to  letting  of  work,  etc.,  upon  the  canals 
by  contract  with  the  lowest  bidder. 

Upon  these  grounds  the  action  was  sustained  in  the  courts  below, 
and  the  defendants  were  enjoined.  They  now  appeal  to  this  court 
from  such  judgment 

The  principles  involved  are  almost  identical  with  those  in  the 
People  V.  Densmore  decided  at  this  term  {antCy  p.  280).  By  the  opin- 
ion of  Mr.  Justice  Parker  in  that  case,  in  which  I  ifully  concur,  it 
is  held  that  an  act  of  the  legislature  authorizing  and  allowing  the 
examination  and  settlement  of  an  equitable  claim  against  the  State 
is  not  a  private  act^  nor  is  an  appropriation  for  the  payment  of 
such  sum  as  may  be  thus  determined  upon  to  be  passed  by  a  two- 
thirds  vote  of  the  legislature.  Both  are  ordinary  acts  of  sovereign 
power  exercised  by  the  State  in  doing  justice  to  its  citizens.  If  the 
facts  showed  that  Lord  and  Skinner  had  rendered  no  services  for 
the  State,  or  that  they  had  been  paid  the  fuU  vajue  of  such  services, 
or  that  the  moneys  by  said  act  to  be  paid  them  were  a  gift  devoid 
of  consideration,  the  act  would  certainly  be  a  private  act  for  the 
specific  benefit  of  an  individual  not  arising  from  any  duty  of  the 
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State,  or  affording  any  benefit  to  it.  But  the  act  of  1872  (chap. 
740)  assumes  that  the  work  done  under  Skinner^s  contract  may  have 
cost  a  greater  sum  than  the  State  has  paid  therefor,  and  that  the 
State  in  that  case  would  be  under  an  equitable  obligation  to  pay  for 
such  excess  of  cost.  Hence,  authority  is  giyen  to  ascertain  what,  if 
any,  may  be  the  amount  of  such  excess,  and  for  the  payment  of  the 
same  where  ascertained. 

It  is  an  ordinary  act  of  legislative  power  to  recognize  and  pay  the 
legal  or  equitable  obligations  of  the  State.  The  exercise  of  the 
power  for  such  purposes  is  a  public  act  because  it  is  the  discharge  of 
a  public  duty. 

It  is  no  answer  to  say  that  such  power  may  be  perverted  and  mis- 
used.   That  it  often  has  been  is  a  melancholy  fact 

That  this  case  may  prove  to  be  such  is  possible.  K  our  law 
makers  are  dishonest  or  negligent,  if  our  agents  are  corrupt  or  weak, 
the  people  are  still  bound  by  their  acts  within  the  just  limit  of  their 
powers.    Within  such  limits  courts  can  exercise  no  control. 

It  is,  therefore,  believed  that  the  act  in  question  is  not  a  private 
act,  nor  is  the  money  appropriated  for  a  private  purpose  within  the 
meaning  of  art.  1,  §  9  of  the  constitution. 

The  same  principles  apply  to  the  consideration  of  the  action  of 
the  canal  board  in  the  matter  of  Skinner's  contract.  Originally,  a 
valid  contract  was  made  for  certain  work  and  materials.  Afterward 
the  canal  board  increased  the  quantity  of  work,  etc,  without  letting 
it  by  contract  as  required,  but  providing  that  Skinner  should  be 
paid  according  to  the  terms  of  the  original  contract  as  far  as  appli- 
cable, and  estimating  the  cost  or  value  of  other  work  not  so  pro- 
vided for. 

The  work  is  completed  by  Lord  (Skinner^s  assignee),  and  he  is 
paid  therefor  according  to  such  original  contract  and  estimates. 
But  it  is  now  alleged  that  such  payments,  for  unforeseen  reasons, 
were  quite  inadequate  to  cover  the  cost  of  the  work  done,  that  the 
work  has  been  done  at  an  actual  loss  to  Lord,  and  that  the  State 
ought  in  justice  to  recognize  such  fact  and  make  proper  compensa- 
tion. If  that  be  true,  and  the  whole  truth,  no  one  can  doubt  the 
justness  of  the  claim.  There  is  no  legal  claim  such  as  could  be 
enforced,  if  the  Stfte  could  be  sued.  The  obligation  arises  from 
benefits  done,  services  rendered,  and  values  given  to  the  State  which 
the  State  has  not  adequately  rewarded.  The  legislature  is  not  pro- 
hibited from  relieving  even  a  contractor  from  a  hard  bargain.    It  is 
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not  prohibited  from  doing  justice  to  any  of  its  employees.  The 
State  is  not  expected  to  make  a  profit  out  of  individuals ;  still,  when 
contracts  are  made  between  the  State  and  individuals,  their  rights, 
respectively,  should  be  controlled  thereby.  The  right  of  the  claim- 
ant to  extra  or  additional  compensation  beyond  the  contract  price 
should  only  be  allowed  in  extreme  cases.  Least  of  all,  should  it  be 
tolerated  that  such  claims  should  be  allowed  as  an  evasion,  or  in 
fraud  of  the  provision  of  the  constitution  requiring  such  contracts. 

This  case  was  decided  upon  a  construction  of  the  constitution 
which  is  deemed  wrong.  ^ 

The  evidence  upon  which  the  defendants,  Lord  and  Skinner,  rely 
to  raise  an  equitable  or  moral  obligation  on  the  part  of  the  State  to 
pay  an  indemnity,  or  increased  compensation  for  the  work  done,  was 
rejected  upon  the  trial. 

In  this  respect  the  court  was  in  no  situation  to  consider  the  ques- 
tion of  consideration. 

Upon  a  new  trial  such  additional  evidence  will  be  offered  as  will 
give  the  court  a  better  view  of  the  relations  of  the  parties,  and  the 
reasons,  if  any,  why  the  State  should  become  responsible  for  the 
additional  compensation  claimed. 

For  these  reasons  the  judgment  in  this  action  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

The  injunction  restraining  action  on  the  part  of  the  defendants 
to  stand  until  the  further  order  of  this  court 

Pabkeb,  J.,  concurred  in  the  result. 

Judgment  reversed  and  new  trial  granted. 


Natiokal  Bank  of  Sghutlebyille,  appellants,  v.  Lasheb  et  oL 

Efndenee — actions  agaiml  members  cfjoinMoek  ctssoeiaHons, 

Plaintiff  held  a  note  given  in  behalf  of  a  joint-stock  association,  and  signed  by 
its  president  aa  such.  Upon  this  note  it  broaght  suit  against  the  association 
in  the  name  of  its  president,  as  required  bj  chap.  258,  Laws  of  1849,  and 
obtained  judgment.  An  execution  was  issued  upon  the  judgment,  and 
being  returned  unsatisfied,  actions  were  brought  to  recover  from  the  indi- 
vidual members  and  stockholders.  The  complaint  set  forth  all  necessary 
allegations,  including  the  facts  above  mentioned.    At  the  trial  of  this  action 
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the  judgment  roll  and  pToceedings  in  the  former  action  were  not  admitted  bj 
the  court  ae  evidence,  on  the  ground  that  the  note,  judgment  and  execution 
were  against  the  president  personallj,  and  the  complaint  was  dismissed- 
Meld,  that  such  exclusion  was  error. 

Appeal  from  a  judgment  dismissing  the  complaint  and  an  order 
denying  a  new  trial.  The  action  was  brought  against  certain  mem- 
bers of  a  joint-stock  association,  the  indebtedness  being  upon  a  note 
reading  as  follows : 

"  $260.  SCHUYLERVILLB,  N.  Y.,  Oct.  12tt,  1868. 

"  Twenty  days  after  date,  for  value  received  I  promise  to  pay,  to 
the  National  Bank  of  Schuylerville,  two  hundred  and  fifty  dollars 
at  the  National  Bank  of  Schuylerville,  with  interest 

"  W.  P.  OSTBANDEB, 

**  Preset  of  Old  Saratoga  Union  Mercantile  Association!^ 

An  action  was  brought  upon  this  note  in  pursuance  of  the  pro- 
visions of  the  statute  (Laws  of  1849,  chap.  258)  against  the  presi- 
dent of  the  association.  In  this  action  the  summons,  complaint, 
judgment  and  execution  were  each  entitled  thus :  ''  National  Bank 
of  Schuylerville  agst  William  P.  Ostrander,  President  of  the  Old 
Saratoga  Union  Mercantile  Association.^' 

Such  other  facts  as  are  essential  to  an  understanding  of  the  case 
are  given  in  the  opinion. 

Chas.  8.  Lester,  for  appellant. 

Pond  £  French,  for  respondents. 

J.  PoTTEB,  J.  This  is  an  appeal  from  a  judgment  dismissing  the 
complaint  herein,  with  costs,  and  order  denying  motion  for  new  triaL 
This  action  was  brought  to  recover  of  defendants,  as  stockholders 
and  members  of  a  joint-stock  company  or  association  known  and 
called  '^  Old  Saratoga  Union  Mercantile  Association,"  pursuant  to 
the  provisions  of  chapter  258,  Laws  of  1849  (4  N.  T.  Stat,  at  Large, 
650). 

Previous  to  this  action,  an  action  had  been  brought,  as  required 
by  said  act,  against  said  association,  in  the  name  of  William  P. 
Ostrander,  its  president,  a  judgment  obtained  and  an  execution 
against  the  property  of  the  association  issued  and  returned  therein, 
unsatisfied,  as  claimed  and  alleged  in  the  complaint  in  this  action. 
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Upon  the  trial  of  this  action,  the  judgment  roll  and  proceedings 
in  said  former  action  were  offered  in  eyidence,  and  the  same  were 
ezcladed  by  the  court  upon  the  objections  that  the  note  described 
in  said  former  action  was  the  note  of  William  P.  Ostrander  person- 
ally, and  not  the  note  of  said  association,  and  that  the  judgment 
and  execution  in  that  action  were  against  said  Ostrander  personally, 
and  not  against  said  association. 

Exception  was  taken  to  the  ruling  excluding  such  eyidence. 

The  question  to  be  considered  is,  whether  the  rejected  eyidence 
should  haye  been  receiyed  ? 

The  object  and  purpose  of  the  statute  in  question  are  yery  plain, 
from  a  perusal  of  its  proyisions. 

These  joint-stock  associations  were  generally  composed  of  numer- 
ous and  frequently  of  widely  separated  members.  They  associated 
together  for  the  purpose  of  trade  and  profit.  They  had  not  the 
character  and  priyileges  of  corporations,  and  were  subject  to  the 
disadyantages  and  inconyeniences  incident  to  copartnership. 

To  ayoid  the  difGiculties  and  embarrassments  in  the  way  of  com- 
menciDg  actions  and  enforcing  judgments  against  associations  or 
copartnerships  of  this  character,  the  statute  in  question  was  passed. 

It  proyided  that  eyery  such  association  might  sue  and  be  sued  in 
the  name  of  its  president  or  treasurer,  and  that  process  might  be 
seryed  upon  them  instead  of  naming  and  serying  all  the  associates, 
and,  to  relieye  the  indiyidual  property  of  the  associates  from  leyy 
and  sale,  that  execution  should,  in  the  first  instance,  only  issue 
against  the  property  of  the  association,  and  that  only  after  execu/- 
tion  had  been  issued  against  the  property  of  the  association  and 
returned  unsatisfied,  could  the  claimant  maintain  an  action  against 
the  associates  and  resort 'to  their  indiyidual  property  to  satisfy  his 
claim. 

The  statute  in  question  is,  therefore,  remedial  in  its  character 
and  objects,  and  should  receiye  a  liberal  construction  from  the 
courts  in  furtherance  of  justice. 

It  results  from  this  statute,  that  before  the  claimant  can  proceed 
directly  against  the  associates  and  their  indiyidual  property,  he 
must  haye  exhausted  the  power  of  an  execution  against  the  prop- 
erty of  the  association,'  and  he  must,  in  his  complaint  in  an  action 
brought  directly  against  the  associates,  allege  such  facts  in  addi- 
tion to  a  cause  of  action  against  them. 

Such  additional  facts  were  alleged  in  the  complaint  in  this  action. 
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and  the  proof  ofifered  to  sustain  them  rejected^  upon  the  ground 
before  stated. 

Manifestly^  the  object  of  the  first  action  required  by  this  statute 
is,  to  enable  and  compel  the  claimant  to  satisfy  his  claim  out  of  the 
l)roperty  of  the  association. 

For  that  purpose  it  can  only  be  necessary  to  allege,  besides  the 
facts  required  by  that  statute,  a  cause  of  action  in  general  terms 
against  the  association,  to  the  end  that  the  president  or  treasurer 
served  with  process,  may  know  that  the  action  is  not  to  recover  a 
judgment  against  him,  but  against  the  property  of  the  association. 

With  great  respect  for  the  views  of  the  learned  judge  before 
whom  this  cause  was  tried,  it  would  seem  the  record  and  proceed- 
ings offered,  contained  full  and  sufficient  allegations  to  show  William 
P.  Ostrander,  that  he  was  not  sued  upon  a  personal  liability, 
but  upon  a  liability  of  the  association  of  which  he  was  president, 
and  also,  the  facts  constituting  the  liability  of  the  association. 
The  summons  by  which  the  action  was  commenced  was  served 
upon  William  P.  Ostrander,  and  in  the  title  of  the  action,  "  Presi- 
dent of  the  Old  Saratoga  Union  Mercantile  Association,  defendant," 
was  subjoined  to  his  name. 

This  was  in  literal  compliance  with  the  language  of  the  statute, 
that  the  association  "  should  be  sued  in  the  name  of  the  president" 

The  complaint  in  the  action  accompanied  and  was  served  with 
the  summons.  The  title  of  the  action  in  the  complaint  is  stated 
the  same  as  in  the  summons. 

Among  other  allegations  the  complaint  contains  these,  ^^  that  the 
defendant.  Old  Saratoga  Union  Mercantile  AssocisfKon,  was  at  the 
time  hereinafter  mentioned,  and  is  now,  a  joint-stock  association 
consisting  of  seven  or  more  stockholders,  Und  that  said  William  P. 
Ostrander  was  then  and  is  now  president  of  said  association ;  that 
as  such  president  and  by  authority  of  said  association,  said  Ostrander 
on  the  12th  day  of  October,  1868,  at,  etc.,  made  his  promissory  note 
in  writing,  of  which  the  following  is  a  copy,"  (then  follows  copy  of 
note)  which  was  signed  "  W.  P.  Ostrander,  President  of  Old  Sara- 
toga Ujiion  Mercantile  Association;"  then  follow  allegations  of 
delivery  to  the  plaintiff,  for  value  received ;  demand  of  payment  of 
defendant,  and  that  the  defendant  is  indebted  to  plaintiff,  with 
prayer  for  judgment  against  defendant. 

The  complaint  alleges  the  defendant  to  be  "  Old  Saratoga  Union 
Mercantile  Association,"  and  thereafter  in  the  complaint  defendant 
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means  "  Old  Saratoga  Union  Mercantile  Association/'  in  the  allega- 
tions of  the  demand  of  payment  of  defendant  of  indebtedness  of 
defendant  and  prayer  of  judgment  against  defendant. 

In  the  complaint  in  the  first  action  (which  is  yirtually  an  action 
against  the  association)^  all  necessary  allegations  constituting  a 
cause  of  action  against  the  association,  as  well  as  full  information 
to  William  P.  Ostrander,  that  the  action  is  brought  to  enforce  not 
his  personal  liability  but  the  liability  of  the  association. 

Where  is  the  propriety  in  an  action  against  William  P.  Ostrander 
personally,  to  allege  that  he  was  president  of  an  association ;  that 
such  association  was  composed  of  seren  or  more  persons;  that  as 
such  president  he  was  authorized  by  said  association  to  sign  a  note, 
and  as  such  president  did  sign  a  note  for  said  association ;  that  said 
association  is  the  defendant,  and  that  defendant  (said  association)  is 
indebted  to  plaintiff,  with  a  prayer  of  judgment  against  such 
defendant. 

These  allegations  can  only  be  pertinent  to  a  cause  of  action 
against  the  association,  and  they  would  seem  to  signify  most  mani- 
festly a  liability  of  the  association,  and  not  of  William  P.  Ostrander 
personally. 

The  current  of  authorities  is  uninterrupted  and  uniform,  that 
where  the  agent  or  officer  is  authorized  to  sign  the  principal's  name 
to  an  obligation,  and  it  appears  from  the  face  of  the  paper  or  from 
the  attendant  circumstances  that  the  obligation  represents  a  debt 
of  the  principal,  and  the  holder  or  payee  is  cognizant  of  such  facts, 
the  agent  or  officer  is  not  personally  liable.  Bank  of  Genesee  v. 
Patchin  Bank,  19  N.  Y.  312,  and  cases  cited ;  Bank  of  New  York  v. 
Bank  of  OUOy  29  id.  619 ;  First  National  Bank  v.  Hall,  44  id.  395. 

The  cases  cited  by  the  respondents  do  not  hold  a  different  rule. 
They  are  cases  arising  upon  special  demurrer,  where  formal  or  tech- 
nical allegations  were  omitted,  or  where  the  complaint  omitted  the 
allegations  that  the  defendants  were  trustees,  or  authorized  to  do 
the  act,  or  that  the  debt  was  due  to  the  testator. 

On  the  contrary,  the  cases  cited  by  respondents  recognize  the  doc- 
trine as  above  stated,  and  the  decisions  are  predicated  upon  the 
omission  of  allegations  such  as  or  similar  to  those  contained  in  this 
complaint. 

Justice  Allek,  in  Root  v.  Price,  22  How.  374,  says,  that  an  ex- 
pression that  the  suit  is  brought  by  Root,  as  president,  was  suffi- 
cient.   So  Justice  Jambs,  in  Oould  v.  OlasSf  19  Barb.  179,  intimates 
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that  if  the  allegation  had  been  as  commissioners,  it  would  hare 
sufficed  to  show  it  was  official  and  not  personal. 

But  there  is  much  less  occasion  for  the  application  of  technical 
rules  to  this  case.  The  object  of  the  first  action  was,  as  we  have 
seen,  to  establish  the  liability  of  the  association  and  enforce  the 
same  against  its  property.  The  summons  and  complaint  contained 
ample  notice  of  the  character  of  the  claim,  and  so  plainly  that 
William  P.  Ostrander  was  not  misled  into  a  defense  by  supposing 
the  action  could  result  in  a  personal  judgment  against  him. 

The  association  suffered  judgment  to  pass  against  them  by  default ; 
and  now,  after  execution  has  been  returned  unsatisfied,  plaintiff 
brings  his  action,  as  he  was  obliged  to  do  formerly,  against  the  asso- 
ciates or  copartners  directly. 

In  this  action  the  plaintiff  must  and  does  allege  all  that  he  was 
required  to  prove  formerly,  to  make  the  associates  liable. 

In  addition,  he  must  aUege  and  prove  a  recovery  of  a  judgment 
against  the  association,  and  the  issuing  and  return  of  an  execution 
against  the  property  of  the  association  unsatisfied.  Witherhead  v. 
Alten,  3  Eeyes,  5^2. 

The  associates  are  not  therefore  injured.  Nothing  of  liability  has 
been  established  against  them,  or  of  defense  taken  from  them  by 
the  first  action. 

They  are  at  full  liberty  to  contest  the  liability  of  the  association, 
or  of  themselves  in  this  action.  Miller  v.  White,  8  Abb.  N.  S.  46 ; 
Conhlin  v.  Farmauy  id.  161 ;  Miller  v.  WhitSy  50  N.  Y.  137. 

The  judgment  dismissing  the  complaint  in  this  action,  and  the 
order  denying  a  new  trial  should  be  reversed,  and  a  new  trial  bo 
ordered — costs  to  abide  the  event 

Pabkeb  and  Boabdmak,  JJ.,  concurred. 

Judgment  and  order  reversed,  and  new  trial  granted. 
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Plank,  administrator,  etc.,  appellant,  v.  The  New  York  Central 
AND  Hudson  Eiver  Eailroad  Company. 

Negligence —  mcutef^e  HabHUy  to  servant  injured  in  Me  employ. 

Plaintiffs  intestate  had  been  employed  bj  defendant  as  a  brakeman  for  two 
months  upon  throagh  trains  running  from  Albany  to  Syracuse.  In  the  dis 
charge  of  his  duty  he  was,  in  the  night,  coupling  some  cars  to  a  train  e^lowly 
moving  backward  upon  a  switch  at  a  way  station.  While  walking  along 
between  the  cars  he  fell  into  a  partly  uncovered  ditch  running  across  the 
track,  and  was  run  over  and  killed.  In  an  action  against  defendant  for  dam- 
ages for  his  death,  held,  that  it  was  for  the  jury  to  determine  whether  there 
was  not  such  negligence  on  the  part  of  defendant  in  leaving  the  ditch  in 
question  partly  uncovered  as  to  render  it  liable  for  the  death  of  the  intestate. 

While  a  servant  agrees  to  take  the  risk  of  the  carelessness  of  his  fellow  ser- 
vants, under  certain  circumstances,  the  master  agrees  to  take  due  precaution 
to  adopt  and  use  such  machinery,  apparatus,  etc.,  and  to  provide  such 
structures  as  are  suitable  for  the  performance  of  the  business  in  which  the 
servant  is  engaged. 

This  action  is  brought  to  recover  damages  of  defendant  under  the 
statute  in  relation  to  compensation  for  causing  death  by  wrongful 
act,  neglect  or  default. 

The  complaint  alleges  among  other  things,  that  the  deceased  was 
the  hired  serrant,  as  brakeman,  of  defendants  on  the  2l6t  day  of 
December,  1869,  and  as  such  was  engaged  in  the  proper  discharge 
of  his  duties  in  coupling  the  cars  of  defendant  at  a  point  of  defend- 
ant's road  near  Palatine  Bridge,  that  while  the  cars  were  in  motion, 
backing,  and  while  thus  doing  he  accidentally  slipped  into  an  uncov- 
ered drain  culvert  crossing  said  road  and  fell,  when  the  wheels  o  f 
the  moving  cars  ran  over  his  leg,  crushing  the  same,  by  means 
whereof  he  died  the  same  day,  and  that  his  death  was  caused  by  the 
neglect  of  defendant  in  not  covering  said  culvert,  and  in  not  having 
the  same  covered  at  the  time  and  place  aforesaid. 

The  answer  admits  the  incorporation  of  defendant  and  their  own- 
ership of  the  road  as  alleged  in  the  complaint,  but  denies  the  other 
allegations  therof.  The  answer  also  alleges  that  the  death  of  the 
deceased  was  caused  wholly  by  his  own  negligence,  and  by  no  fault 
of  defendant. 

The  issue  came  on  to  be  tried  at  a  circuit  held  in  Madison  county, 
in  February,  1872. 

Evidence  was  introduced  upon  the  part  of  plaintiff  showing  or 
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tending  to  show,  that  the  deceased  was  and  had  been,  for  two  months 
before  the  accident,  a  brakeman  in  the  employment  of  defendant 
upon  a  through  freight  train  running  from  West  Albany  to  Syra- 
cuse ;  that,  besides  the  conductor,  the  train  was  managed  by  the 
deceased  and  two  other  brakemen ;  that  this  train  was  moving  out 
on  the  north  track  of  defendant's  road  on  the  night  of  the  21st 
December,  1869,  and  reached  Palatine  Bridge  about  one  o'clock 
A.  M. ;  that  the  train  was  stopped  at  this  point  and  backed  some  dis- 
tance upon  a  switch  track  lying  north  of  the  track  on  which  the 
train  had  been  moving  west  to  allow  a  mail  train  of  defendant's  to 
pass;  that  there  were  cars  standing  on  the  switch  —  some  loaded 
ones  near  the  freight-house  and  some  empty  ones  still  farther  east; 
that,  as  the  train  was  backing,  the  deceased  was  directed  by  the  con- 
ductor to  couple  the  end  car  in  the  train  to  the  loaded  cars; 
that  deceased  got  upon  the  ground,  went  back  to  the  loaded  car 
and  made  the  coupling;  that  the  cars  were  moving  back  when  he 
did  so ;  that  after  coupling  he  continued  to  walk  toward  the  empty 
cars;  after  coupling  the  cars  it  was  his  duty  to  go  back  and  see  it 
was  all  right ;  this  he  was  doing ;  he  had  made  one  connection  and 
was  going  to  make  another;  the  cars  continued  to  move  back 
while  he  coupled  the  cars  and  when  the  accident  occurred  ;  there 
was  a  culvert  or  sluice-way  across  the  tracks  some  two  feet  deep  by 
two  feet  wide,  or  larger;  this  sluice-way  was  east  of  the  freight- 
house.  The  east  end  of  train,  if  not  the  whole  of  it,  passed 
over  the  sluice  in  backing  upon  the  switch.  The  sluice  was  not 
covered,  except  partially  by  a  stone  between  the  tracks,  and  only 
partially  between  the  rails  of  the  switch  ;  the  sluice  was  partially, 
at  least,  filled  with  snow.  Evidence  of  the  death  and  the  appoint- 
ment of  plaintiff  as  administrator  was  given,  and  the  plaintiff 
rested. 

Defendant  moved  for  a  nonsuit  upon  the  grounds  that  plaintiff 
had  shown  no  negligence  on  the  part  of  defendant,  causing  or  con- 
tributing to  the  death  of  deceased,  and  that  deceased  was  in 
defendant's  employment  as  brakeman. 

The  plaintiff  asked  to  go  to  the  jury  upon  defendant's  negligence; 
upon  plaintiff's  negligence  and  upon  the  whole  evidence. 

These  requests  were  refused  and  plaintiff  nonsuited. 

■ 

Loving  Fowler ^  for  appellant,  cited  on  the  question  of  liability  of 
master  to  servant,  and  negligence,  Brickner  v.  iV.  T.  G.  R.  R.  Co^ 
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2  Lans.  607 ;  Warner  v.  Erie  Railway  Co,,  39  N".  Y.  468  ;  Livingston 
V.  Adams,  8  Cow.  175;  Cotterill  v.  Starkey,  8  Carr.  &  Payne,  691; 
Russell  T.  H.  R.  R.  Co.,  17  N.  Y.  134 ;  Ryan  v.  Fowler,  24  id.  410 ; 
Coon  V.  8.  &  U,  R.  R.  Co.,  5  id.  492 ;  Karl  y.  Maillard,  3  Bosw.  591 ; 
Noyes  v.  Smith,  28  Vt.  69;  Paterson  t.  Wallace,  28  Eng.  L.  & 
Eq.  48,  61 ;  Marshall  t.  Stewart,  33  id.  1 ;  fi'Ti^Ttf^  t.  Houst.  R.  R.  Co., 
8  Allen,  441 ;  Wright  v.  N.  Y.  C.  R.  R.  Co.,  26  N.  Y.  662 ;  Connolly 
V.  Poillon,  41  Barb.  366  ;  Carman  v.  Mayor  of  New  York,  14  Abb. 
301 ;  c/owcA  V.  Steel,  24  Eng.  L.  &  Eq.  77 ;  Smith  v.-  Lowell,  6  Allen, 
40;  iB«tV?  V.  NorthfieU,  13  Perkins,  98;  Jett&r  v.  JV^.  PI  ^  H.  R.  R.y 
2  Keyes,  164.  On  the  question  of  submission  of  case  to  the  jnry, 
Purvis  V.  Coleman,  1  Bosw.  321;  Shearm.  &  Bedf.  on  Neg.  9; 
P.  (6  R.  R.  R.  Co.  V.  Spearin,  17  Penn.  St.  300;  Curtiss  v.  R.  <6 
S.  R.  R.  Co.,  20  Barb.  282;  Sheffield  v.  R.  &  S.  R.  R.  Oo,,  21  id.  339; 
Vanderpool  v.  Hurson,  28  id.  196 ;  Wolfkiel  y.  Sixth  Ave.  R.  R.  Co^ 
38  N.  Y.  49 ;  Ernst  v.  H.  R.  R.  R.  Co.,  36  id.  19. 

C.  S.  Fairchild  and  Pratt,  Mitchell  &  Brown,  for  respondent, 
cited  on  the  question  of  master's  liability,  Warner  y.  Erie  Railway 
Co.,  39  N.  Y.  468 ;  Wright  y.  K  Y.  C.  R.  R.  Co.,  26  id.  662 ;  Rus- 
V.  H.  R.  R.  R.  Co.,  17  id.  134. 


J.  Potter,  J.  The  plaintiff  having  been  nonsuited,  he  is  entitled, 
upon  this  appeal,  to  the  benefit  of  any  conclusion  nehich^the  jury 
could  have  properly  drawn  from  the  evidence.  Morss  v.  Oshorh,  64 
Barb.  643. 

K  the  inference  of  defendant's  negligence  can  be  drawn  from  the 
evidence,  it  must  be  assumed  by  the  court  in  the  consideration  of 
this  case.  The  first  question  then  is,  would  the  jury  have  been 
warranted  in  finding  negligence  from  the  facts  ? 

If  so,  dpes  the  fact  of  the  employment  of  the  deceased  as  brake- 
man  by  defendant,  and  his  being  in  the  performance  of  that  duty 
when  the  accident  occurred,  prevent  a  recovery  of  damages  occa- 
sioned by  such  negligence. 

If  negligence  existed  in  this  case,  it  consisted  in  constructing  or 
maintaining  this  culvert  or  sluice  without  a  sufficient  covering  to 
prevent  persons  from  stepping  into  it. 

We  are  to  assume  it  was  two  feet  wide  by  two  feet  and  a  half 
deep,  and  but  partially  covered. 

Trains  had  to  be  backed  upon  this  switch  and  over  this  sluice  to 
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allow  the  other  trains  of  defendant  to  pass,  and  brakemen  were 
required  to  pass  over  it  in  the  night,  and  at  any  time  when  a  pas- 
senger or  express  train  was  expected  to  pass,  and  go  between  and 
couple  cars  standing  on  the  tracks  across  this  sluice. 

If  a  person  should  step  his  foot  into  it  he  would  hardly  avoid  falling 
prostrate,  and  if  he  stepped  both  feet  into  it  either  inside  the  switch 
tracks  or  between  the  two  tracks,  it  would  be  difficult  and  would 
require  time  to  get  out. 

The  through  freight  trains  only  go  upon  this  switch  to  allow 
express  trains  to  pass  them,  and  of  course  would  only  go  upon  it 
when  such  freight  trains  happen  to  reach  this  point  a  short  time  in 
advance  of  the  express  trains.  It  may  well  happen,  therefore,  that 
a  particular  through  freight  train  would  have  no,  or  but  rare,  occa- 
sion to  go  upon  this  switch,  and  the  brakemen  on  that  train  would 
have  no  knowledge  of  or  experience  upon  the  switch. 

In  this  case  the  evidence  shows  that  the  deceased  had  been 
employed  but  about  two  months  upon  defendant's  road,  and  alto- 
gether fails  to  show  that  he  was  ever  upon  this  switch,  or  had 
any  knowledge  of  its  condition  or  even  of  its  existence. 

The  evidence  moreover  tends  to  show,  and  the  jury  may  have 
found  (and  the  court  is  to  assume  would  have  found),  that  it  was 
necessary  for  the  brakemen  to  go  between  the  ends  of  the  cars 
standing  upon  the  switch  in  order  to  couple  them ;  that  the  deceased 
had  coupled  two,  and  was  in  the  act  of  coupling  two  others  when  he 
fell  or  stepped  into  the  culvert,  and  was  dragged  back  from  the 
switch  by  the  moving  car  with  his  left  leg  upon  one,  and  his  body 
upon  the  other,  side  of  the  rail,  and  that  there  was  an  open  space  of 
twenty  inches  between  a  narrow  board  across  the  culvert  and  the 
rails  of  the  switch ;  that  this  narrow  board  was  midway  between 
the  rails  of  the  switch,  and  so  immediately  under  the  couplings 
and  of  course  could  afford  no  standing  place  for  the  brakeman  in 
making  the  coupling,  and  that  the  only  standing  place  for  the 
brakeman  in  performing  the  work  of  coupling  was  upon  the  rails 
of  the  switch. 

It  does  not  appear  from  the  evidence  that  the  culvert  was  covered 
when  it  was  constructed,  or  at  any  time  after,  and  the  jury  may 
have  found  that  it  was  a  case  of  defective  construction  by  the 
company. 

Would  the  exercise  of  ordinary  prudence  and  care  suggest  and 
require  that  this  sluice  or  culvert  should  be  covered,  to  avoid  the 
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danger  and  consequences  of  stepping  into  it  and  falling  ?  I  cannot 
doubt  that  that  was  a  question  for  the  jury  and  not  for  the  court 
to  determine.  2  Redf.  on  Railways,  ^31,  and  cases  there  cited.  I 
apprehend  from  the  case  that  the  nonsuit  was  not  granted  upon 
the  ground  that  these  facts  did  not  tend  to  show  negligence  of  the 
defendant  (and  should  have  been  passed  upon  by  the  jury). 

I  think  that  the  nonsuit  was  granted  upon  the  other  ground 
stated,  viz.,  that  the  deceased  was  in  the  employment  of  the  defend- 
ant as  brakeman  and  took  the  risks  incident  to  that  position. 

It  was  regarded  as  but  another  form  of  stating  the  proposition 
now  well  settled,  that  the  master  is  not  responsible  to  those  in  his 
employ  for  injuries  resulting  from  the  negligence,  carelessness  or 
misconduct  of  a  fellow  servant  engaged  in  the  same  general  busi- 
ness.    WHght  V.  K  Y.  C.  R.  R.  Co.,  25  N.  Y.  662. 

But  while  such  a  rule  obtains,  the  master  is  liable  to  his  servant 
for  negligence  in  the  employment  of  unfit  or  incompetent  servants, 
or  in  furnishing  for  the  use  of  the  servant  machinery,  implements 
or  facilities  improper  or  unsafe,  or  for  defects  in  the  building  in 
which  the  services  are  rendered,  which  the  master  knew  or  ought  to 
hare  known.  Ryan  v.  fbwler,  24  N.  Y.  410 ;  Laning  v.  N.  Y.  C.  R. 
R.  Co.,  49  id.  621 ;  Brickner  y.  The  Same,  2  Lans.  606. 

From  the  evidence  in  this  case  the  jury  could  (and  it  is  to  be 
assumed  would)  have  found  that  this  culvert  was  never  sufficiently 
covered,  or  had  been  allowed  to  become  uncovered,  so  that  the 
brakemen  in  coupling  cars  were  liable  to  step  into,  fall  and  receive 
injuries. 

While  the  servant  agrees  to  take  the  risks  of  the  carelessness  of 
his  fellow  servants  under  certain  circumstances,  the  master  agrees 
to  take  due  precaution  to  adopt  and  use  such  machinery,  apparatus, 
appliances  and  means,  and  to  provide  such  structures  as  are  suit- 
able and  proper  for  the  performance  of  the  business  in  which  his 
servantaare  engaged.  Brichner  v.  JV".  Y,  C.  R,  R.  Co.,  supra;  Snow 
V.  Housatonic  R.  R,  Co.,  8  Allen,  444. 

The  question  in  this  case  is  not  whether  the  deceased  sustained 
his  injury  from  the  carelessness  of  a  fellow  servant  engaged  in  the 
same  general  employment,  but  whether  there  was  negligence  of  the 
defendant  in  erecting  or  suffering  an  unsafe  or  dangerous  structure 
or  culvert  upon  which  it  was  the  duty  of  the  deceased  to  go  in  coup- 
ling cars  in  motion. 

It  was  the  plain  duty  of  the  defendant  to  provide  a  safe  road-bed 
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as  much  as  to  provide  safe  cars  or  a  safe  engine  for  their  employees 
or  engineers. 

I  conclude,  therefore,  there  was  evidence  of  defendant's  negligence, 
which  should  have  been  submitted  to  the  jury,  and  if  the  jury  had 
found  defendant  guilty  of  negligence  in  regard  to  the  structure  and 
condition  of  the  culvert,  the  defendant  would  have  been  liable  for 
the  same,  notwithstanding  the  deceased  was  in  the  employment  of 
defendant  as  brakeman  at  the  time  of  the  accident. 

There  is  no  occasion  to  consider  whether  the  deceased  was  guilty 
of  negligence  contributory  to  the  injury. 

That  was  not  stated  as  a  ground  of  nonsuit ;  and  the  only  evidence 
in  the  case  that  could  tend  to  show  that  plaintiff's  intestate  was 
aware  of  the  defective  culvert,  was  to  be  derived  from  the  fact  of  his 
employment,  and  that  would  have  been  a  question  of  fact  for  the 
jury.  Laning  v.  N.  Y.  C,  R.  R.  Co.^  supra.  Plaintiff's  counsel 
asked  to  go  to  the  jury  upon  that  question  and  was  refused. 

The  nonsuit  should  be  set  aside  and  a  new  trial  granted,  costs  to 
abide  the  event. 

PjIBKEB  and  Boabdiu.k,  JJ.,  concurred. 

Nonsuit  set  aside  and  new  trial  granted. 
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37  Mi8*613     The  legislature,  by  the  pTOTislon  of  law  exempting  school  officers  from  costs 

in  certain  actions  against  them,  upon  a  certificate  of  the  court  that  thejr 
acted  in  good  faith  (Laws  1864,  chap.  555,  title  13,  §  6),  intended  :to  exempt 
them  through  all  stages  of  the  action. 
Plaintiff  brought  action  in  a  justice's  court  against  the  trustees  of  a  school  dis- 
trict for  seizing  certain  property.  A  judgment  was  rendered  in  favor  of 
plaintiff.  The  justice  certified  that  defendants'  act  were  done  in  bad  faith. 
Defendants  appealed  to  the  county  court,  and  upon  a  retrial  judgment  was 
rendered  against  them.  The  county  judge  certified  at  the  trial  that  the  act 
was  done  in  good  faith.  After  judgment,  defendants  moved  for  a  new  trial, 
which  was  denied,  whereupon  they  appealed.  The  judgment  was  affirmed, 
with  costs  of  appeal.  After  the  affirmance  the  county  judge,  before  whom 
the  action  was  tried,  gave  a  certificate  that  the  appeal  was  in  good  faith. 
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Held,  that  there  was  no  proyision  of  law  for  granting  the  certificate  of  bad 
faith.  Neither  was  there  any  authority  for  the  second  certificate  of  good 
faith. 

The  certificate  of  g^d  faith  given  at  the  trial,  however,  exempted  defendants 
from  costs,  not  only  at  the  trials  but  upon  all  subsequent  proceedings  in  the 
action. 

Held,  also,  that  the  allowance  of  costs  of  appeal  by  the  order  of  affirmance, 
the  right  to  such  costs  depending  upon  l^e  statute  and  not  upon  the  discre- 
tion of  the  court,  did  not  preclude  defendants  from  objecting  to  the  inser- 
tion thereof  in  the  judgment. 

The  plaintiff  brought  this  action  in  a  justice's  court  to  recover  the 
yalne  of  his  heifer  from  the  defendants. 

The  heifer  had  been  sold  under  a  warrant  issued  by  defendants  as 
trustees  of  school  district  No.  13,  of  the  town  of  Dryden,  in  the 
county  of  Tompkins.  The  plaintiff  had  a  recovery  before  the  justice. 

The  defendants  brought  an  appeal  from  that  judgment  to  the 
county  court  of  Tompkins  county,  and  the  action  was  retried,  with 
a  jury,  before  the  Hon.  A.  P.  Smith,  county  judge  of  Cortland 
county,  holding  the  county  court  of  Tompkins  county. 

Upon  the  retrial  the  plaintiff  recovered  a  verdict,  and  the  county 
judge  gave  the  defendants  a  certificate,  that  the  act  complained 
of  was  done  by  the  defendants  as  trustees  of  said  school'  district, 
and  in  good  faith. 

The  defendants  made  a  motion  before  the  same  court  to  set  aside 
the  verdict,  and  for  a  new  trial,  which  was  denied,  with  ten  dollars 
costs  of  the  motion. 

Thereupon  judgment  was  entered  for  the  plaintiff  for  the  dam- 
ages found  by  the  jury,  with  the  ten  dollars  costs. 

From  that  judgment  the  defendants  appealed  to  the  supreme 
court;  where  the  judgment  was  affirmed  with  costs. 

The  plaintiff's  attorney  requested  the  clerk  of  Tompkins  county 
to  insert  in  the  judgment  of  affirmance  plaintiff's  costs  of  appeal 
(which  had  been  properly  adjusted),  and  the  request  was  refused  by 
reason  of  the  said  certificate. 

The  plaintiff  then  applied  to  this  court  for  a  mandamus  to  com- 
pel the  clerk  to  insert  said  costs  in  the  judgment,  and  the  court 
refused  the  writ,  upon  the  ground  that  a  mandamus  was  not  the 
appropriate  remedy. 

Plaintiff  then  moved  this  court,  at  special  term,  for  an  order 
allowing  him  costs  of  the  appeal  to  the  general  term,  which  motion 
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was  denied,  and  the  plaintiff  appeals  from  that  order  to  the  general 
term. 

The  justice  before  whom  the  action  was  tried  made  a  certificate 
that  the  act  complained  of  was  done  by  defendants  as  trustees,  etc., 
and  in  had  faith. 

After  the  order  of  affirmance  by  the  general  term,  county  judge 
Smith  made  a  certificate  of  the  good  faith  of  defendants  in  their 
motion  for  a  new  trial  in  the  county  court,  and  in  their  appeal  to  the 
general  term. 

Jerome  Rowe  and  A.  J.  Parker,  for  appellant. 

8.  S.  Montgomery  and  ff.  Ballard,  for  respondents. 

J.  Potter,  J.  This  is  an  appeal  from  an  order  made  at  special 
term,  upon  a  motion  by  plaintiff  to  be  allowed  his  costs  of  appeal 
to  the  general  term,  and  involves  a  decision  of  the  question,  whether 
the  certificate  of  the  good  faith  of  the  defendants,  granted  by 
county  judge  Smith  on  the  trial  in  county  court,  in  doing  the  act 
complained  of,  exempts  the  defendants  from  liability  for  the  costs 
of  the  appeal  to  the  general  term,  where  judgment  was  rendered 
against  them. 

It  is  plain  the  decision  of  that  question  must  rest  upon  that  cer- 
tificate alone,  and  not  at  all  upon  the  subsequent  certificate  given 
by  county  judge  Smith  of  the  good  faith  of  the  defendant's  appeal, 
or  upon  the  certificate  of  the  justice  of  the  peace,  of  the  bad  faith 
of  defendants  in  doing  the  act  complained  of. 

The  last  certificate  of  Judge  Smith  was  not  given  upon  the  trial, 
nor  while  holding  a  court,  and  does  not  relate  to  the  good  faith  of 
the  act  complained  of,  but  to  the  good  faith  of  the  appeal. 

There  is  no  provision  of  law  for  granting  a  certificate  of  bad  faith 
in  this  class  of  cases,  and  no  occasion  for  such  certificate;  for, 
unless  a  school  officer  obtains  a  certificate  of  good  faith,  he  will  be 
subjected  to  the  costs  of  an  unsuccessful  litigation,  according  to 
the  general  provisions  of  the  Code,  §  304,  which  allows,  in  actions 
of  this  character,  costs  to  the  prosecuting  party. 

It  is  provided  by  §  6,  title  13,  of  chapter  555  of  the  Laws  of 
1864  (Code  of  Public  Instruction),  that  "  in  any  action  against  a 
school  officer  or  officers  ♦  *  *  for  any  act  performed  by  virtue 
of  or  under  color  of  their  offices    ♦    ♦    ♦    ,  and  tohich  might 
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have  been  the  subject  of  an  appeal  to  the  snperintendent,  no  costs 

shall  be  allowed  to  the  plaintiff  in  cases  where  the  court  shall 

certify  that  it  appeared  on  the  trial  that  the  defendants  acted  in 

good  faith,'^' 

It  was  assumed  upon  the  argument  of  this  appeal,  and  clearly 
appears  from  the  papers  and  from  subdivision  7,  section  1,  title  12 
of  that  act,  that  the  actor  proceeding  of  defendants  complained  of 
might  have  been  the  subject  of  an  appeal  to  the  superintendent 
of  public  instruction. 

It  will  not  be  necessary  to  devote  any  time  or  space  to  that  sub- 
ject; but  assuming  such  to  be  the  case,  I  shall  simply  consider 
whether  the  case  contains  the  other  requisites  for  the  exemption  of 
defendants  from  costs,  with  a  judgment  against  them  upon  an  ap- 
peal brought  by  themselves,  notwithstanding  §  304  of  the  Code. 

The  plaintiff's  right  to  the  costs  of  general  term  depends  upon 
the  answer  to  this  question:  Is  the  judgment  of  affirmance  by  the 
general  term  in  the  same  action  that  was  commenced  by  the  plain- 
tiff against  the  defendants  before  the  justice,  and  tried  in  the  county 
court  in  which  the  certificate  was  granted  ? 

An  action  is  a  judicial  proceeding  which  will,  if  prosecuted  effect- 
ually, result  in  a  judgment.  People  v.  County  Judge  of  Rensselaer y 
13  How.  Pr.  398  ;  People  v.  Colborne,  20  id.  380. 

It  is  instituted  by  the  service  of  a  summons,  warrant,  or  the  vol- 
untary appearance  of  the  parties  and  joining  of  issue  in  a  justice's 
court ;  or  by  a  summons  in  a  court  of  record.  2  K.  S.  227 ;  Code, 
§  127.    An  action  can  only  be  commenced  in  these  ways. 

This  action  was  commenced  in  a  justice's  court  in  one  of  these 
ways.  It  passed  thence  into  the  county  court,  and  thence  into  this 
court,  where  the  rights  of  the  parties  were  determined  by  the  judg- 
ment of  this  court. 

No  new  or  other  process  by  which  alone  actions  can  be  commenced 
was  ever  served. 

Its  successive  transfers  to  the  different  courts  were  effected  by 
means  of  notices  of  appeal  from  the  judgment  entered  in  an  action 
commenced  by  the  service  of  process  provided  for  the  commence- 
ment of  actions. 

These  notices  of  appeal  are  not  permitted  to  be  served  upon  the 
parties,  but  upon  the  attorneys  who  have  appeared  in  the  actions, 
and  upon  the  clerk  of  the  court  in  whose  custody  are  the  proceed- 
ings in  the  action,  or  in  case  of  appeal  from  justice's  court,  the  no- 
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tice  of  appeal  is  served  upon  the  justice  who  has  the  record  and 
proceedings  in  the  action  and  upon  the  party,  as'  no  attorney  is 
known  in  that  court. 

No  new  pleadings  or  issues  are  required  upon  the  appeal.  They 
remain  the  same  as  in  the  court  where  the  action  was  commenced. 

Section  326  of  the  Code,  providing  that  the  title  of  the  action 
shall  not  be  changed  in  consequence  of  the  appeal,  recognizes  the 
principle  that  the  action  continues,  and  was  intended  to  prevent  the 
change  in  the  relative  position  of  the  parties  that  was  formerly 
practiced  when  reviews  of  judgments  were  eflfected  through  writs 
of  error. 

But  one  certificate  can  be  given  in  the  course  of  an  action,  and 
that  must  be  based  upon  the  facts  as  shown  by  the  evidence  upon 
the  trial.  No  other  facts  than  those  proved  upon  the  trial  can  be 
presented  upon  the  appeal.  No  provision  of  law  is  made  for  the 
granting  of  a  second  or  different  certificate,  or  for  its  modification 
or  revocation  in  any  stage  of  the  action  subsequent  to  the  trial. 

The  certificate  only  relates  to  the  good  faith  of  the  school  officers 
in  the  performance  of  the  act  which  forms  the  subject  of  the  action^ 
It  has  no  relation  to  the  good  faith  of  the  parties  in  prosecuting  or 
defending  the  action  or  in  bringing  or  defending  appeals  in  the 
course  of  the  action. 

If  the  act  of  the  defendants  complained  of,  was  done  in  good  faith, 
and  so  certified  by  the  court  upon  the  trial,  that  good  faith  is  not 
changed  or  affected  by  the  bringing  of  an  appeal  from  the  result  of 
that  trial,  under  the  advice  of  mistaken  counsel  or  the  influence  of 
bad  motives.  Neither  the  language  nor  the  terms  of  the  statute  are 
consistent  with  a  different  construction  of  it. 

The  legislature,  appreciating  the  importance  of  maintaining 
schools  and  the  difficulties  which  trustees  and  other  officers  of 
school  districts 'had  to  encounter  and  the  consequent  liability  to 
expensive  litigation,  have  exempted  them  from  the  general  liability 
for  costs  in  cases  where  they  have  acted  in  good  faith,  and  have 
denied  to  the  plaintiff  in  such  cases  the  costs  of  the  action,  that 
incentive  to  litigation,  even  though  he  succeed. 

To  hold  that  such  exemption  from  costs  only  applies  to  the  costs 
in  the  trial  court  would  tend  to  compel  defendants,  acting  not  for 
themselves  but  for  the  public  good,  to  submit  to  the  first  decision, 
however  unjust  or  erroneous,  at  the  peril  of  having  to  pay  costs  for 
their  efforts  to  obtain  a  correct  decision. 
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I  think  it  clear  that  the  legislature  intended  to  exempt  defend* 
antSy  school  officers,  who  have  acted  in  good  faith,  from  costs 
throughout  all  the  stages  of  the  action. 

This  view,  I  think,  is  sustained  by  the  case  of  Clark  y.  Tunnidiff, 
38  N.  Y.  58,  and  also  in  ez  parte  Bennett,  3  Denio,  175. 

The  former  is  like  the  case  under  consideration  in  its  leading 
characteristics. 

The  action  was  against  defendants,  who  were  trustees  of  a  school 
district,  for  taking  and  selling,  under  their  warrant,  the  plaintiff's 
property  for  a  tax.  The  plaintiff  had  a  verdict,  and  the  exceptions 
taken  at  the  trial  were  heard  and  reviewed  in  the  first  instance  at 
the  general  term,  upon  the  motion  of  defendants. 

It  was  there  held,  that  the  motion  for  a  new  trial  was  only  a  con- 
tinuation of  the  action,  and  not  the  institution  of  a  new  proceeding 
by  defendants.  The  defendants  were  merely  pressing  their  defense 
originally  interposed  at  the  general  term.  So  the  defendants  in  the 
case  at  bar  were  merely  pressing  the  defense  originally  interposed, 
when  the  case  was  brought  to  the  general  term  by  appeal.  The 
action  and  the  result  are  the  same  in  the  two  cases.  The  only  dif- 
ference between  them  is  in  the  mode  of  reaching  the  general  term. 

In  ex  parte  Bennett,  3  Denio,  175,  an  action  was  brought  in  a 
court  of  a  justice  of  the  peace  against  a  school  commissioner  to 
recover  moneys  in  his  hands.  A  recovery  was  had  before  the  justice 
and  the  defendant  appealed  to  the  common  pleas,  where,  upon  a 
second  trial,  the  plaintiff  recovered  a  judgment.  The  defendant 
having  obtained  a  certificate  of  good  faith  under  a  statute  very 
similar  to,  if  not  the  same,  as  the  statute  under  which  the  certificate 
in  this  case  was  granted,  was  exempted  from  costs.  See,  also, 
Johnson  v.  Yeomans,  8  How.  140 ;  Traver  v.  Nichols,  7  Wend.  434 ; 
Fenno  v.  Dickinson,  4  Denio,  84. 

I  am  aware  some  dicta  are  to  be  found  in  the  opinion  of  appellate 
courts  in  reviewing  the  judgment  of  inferior  tribunals,  brought  up 
by  writs  of  error  or  certiorari,  that  such  cases  were  in  the  nature  of 
new  suits,  but  those  remarks  were  made  upon  incidental  questions 
of  costs,  etc.,  such  as  the  right  to  claim  a  second  retaining  fee,  or 
the  right  of  the  appellate  court  to  dismiss,  with  costs,  cases  where 
the  court  in  which  the  action  was  commenced,  had  not  jurisdiction 
of  the  subject-matter  of  the  action.  Those  cases  came  into  the 
appellate  courts  through  writs  or  processes  issuing  out  of  the 
appellate  court,  under  its  mandate,  with  its  seal,  etc.,  and  which  were 
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somewhat  analogous  to  the  processes  by  which  actions  were  coni- 
menced. 

Bat  those  writs  are  abolished,  and  the  action  is  continued  from 
court  to  court  by  notice  of  appeal.    Code,  §  323. 

But  the  order  of  the  general  term  was,  that  the  judgment 
appealed  from  be  affirmed  with  costs  of  the  appeal 

That  order  was  in  the  usual  form,  and  without  any  consideration 
of  the  right  to  costs.  The  right  to  costs  does  not  depend  upon  the 
direction  of  the  court  except  in  that  class  of  cases  where  costs  are 
discretionary,  but  is  determined  by  the  statute. 

The  question  of  costs  as  affected  by  the  certificate  was  not  before 
the  court,  and  has  not  been  adjudged  by  the  general  term  of  this 
court  It  is  now  made  for  the  first  time  in  general  term,  and 
should  be  disposed  of,  as  if  the  order  of  affirmance  had  been  silent 
upon  the  subject  of  costs.  Clark  y.  Tunnidiff,  supra;  Ayera  t. 
Western  Railroad  Co,,  49  N.  Y.  660 ;  Brochway  v.  Jewett,  16  Barb. 
590. 

The  order  of  the  special  term  should  be  affirmed  with  ten  dollars 

costs. 

Order  affirmed. 


Cldstton  v.  Townsbnp,  appellant. 

Damages,  meaewre  of —  ichen  price  paid  for  arHde  ie  —  PreeumpHon  a$  to  find* 

ingeofjwry. 

In  an  action  for  damages  for  wrongfully  taking  and  using  plaintiff's  hone  and 
for  injuries  done  by  o^erdriviog  such  horse,  hM,  that  evidence  of  the  price 
plaintiff  paid  for  another  horse  which  he  was  compelled  to  hire  to  supply 
the  place  of  the  one  taken,  such  price  being  reasonable  and  the  lowest  at 
which  he  could  obtain  a  horse,  was  competent  on  the  question  of  damages. 

Evidence  was  given  showing  the  value  of  the  use  of  the  horse  taken  for  five 
days,  the  time  he  was  in  defendant's  possession.  Also  evidence  which  was 
controverted  in  relation  to  the  damage  done  by  injuries  to  the  horse.  Held, 
that  the  jury  in  their  verdict  must  be  presumed  to  have  allowed  plaintiff  for 
the  use  of  his  horse  only  during  the  time  he  had  not  the  hired  horse,  and 
that  any  amount  over  and  above  that  proved  for  such  time  was  for  injuries 
done  to  plaintiff's  horse. 

Appeal  from  a  judgment  of  the  county  court,  affirming  a  judg- 
ment rendered  in  a  justice^s  court  upon  the- verdict  of  a  jury,  and 
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appealed  to  the  county  court  upon  questions  of  law  only.    The  facts 
appear  in  the  opinion. 

E.  Countryman,  for  appellant,  cited  upon  the  question  of  damages. 
Roe  Y.  Hansony  5  Lans.  304 ;  Twinani  v.  Swart,  4  id.  263 ;  Dailey  y. 
Crowley,  6  id.  301 ;  Crain  v.  Petrie,  6  Hill,  622 ;  Hicks  y.  Foster, 
13  Barb.  663 ;  Edwards  y.  Beehe,  48  id.  106 ;  Dresser  y.  Ainsworth, 
9  id.  619;  Boyh  y.  Colman,  13  id.  42;  Lyon  y.  Yates,  62  id.  237; 
Campbell  y.  Woodworth,  26  id.  648;  E^elly  v.  Archer,  48  id.  68; 
Butler  Y.  ^67i^,  19  Johns.  221 ;  Fenfield  y.  Carpender,  13  id.  360 ; 
Vosburgh  y.  TT^fcA,  11  id.  174 ;  Clark  y.  ^rott^Ti,  18  TjTend.  212 ; 
Hanmer  y.  Ftfeey,  17  id.  91 ;  Baird  y.  fft7fo^,  47  N.  Y.  186 ;  Star- 
bird  Y.  Barrons,  43  id.  200;  Williams  y.  FtYcA,  18  id.  646;  Worrall 
Y.  Parmelee,  1  id.  616 ;  Cassin  y.  Delany,  38  N.  Y.  178 ;  Osgood  y. 
Manhattan  Co.,  3  Cow.  612 ;  Wilson  y.  }Fifoo?j,  4  Keyes,  413 ;  ^in^ 
Y.  Or^^r,  4  Duer,  433 ;  Suydam  y.  Jenkins,  3  Sandf.  643 ;  Lucas  y. 
TrumbuU,  15  Gray,  306 ;  2  Greenl.  Ey.  (6th  ed.),  §  256 ;  Sedgw.  on 
Dam.  663. 

• 

/.  A.  Lynes,  for  respondent,  cited  Bennett  y.  Lockwood,  20  Wend. 
223 ;  McDonald  y.  North,  47  Barb.  530 ;  Bateman  y.  '  Ooodyear, 
12  Conn.  580 ;  5or^  y.  Smith,  5  Barb.  283 ;  Spenc&r  y.  /X  tf  IT.  R,  R. 
Co.,  12  id.  382 ;  Buck  y.  Waterbury,  13  id.  116 ;  Andrews  y.  Harring- 
ton, 19  id.  343 ;  J/oore  y.  Somerindyke,  1  Hilt.  199 ;  Z>am  y.  Oswell, 
7  Car.  &  Payne,  804;  Sedgw.  on  Dam.  476. 

J.  Potter,  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Otsego  county,  affirming  the  judgment  of  a  justice's  court, 
entered  upon  the  Yerdict  of  a  jury  for  the  plaintiff  for  twenty  dollars 
damages. 

The  action  was  brought  to  recoYcr  damages  alleged  to  haYe  been 
sustained  by  the  plaintiff  in  consequence  of  the  defendant  haYing 
wrongfully,  willfully,  etc.,  entered  plaintiff's  bam,  taken  plain- 
tiff's horse  therefrom,  and  gone  a  long  journey,  lasting  scYeral 
days;  also  for  ill-treating  and  OYerworldng  the  horse,  which  was 
thereby  lessened  in  Yalue,  and  also  for  the  trouble  and  expense  of 
plaintiff  in  procuring  another  horse  to  transact  his  business,  etc., 
in  the  mean  time. 

The  answer  is  a  general  denial.  Much  of  the  CYidence  upon  the 
trial  related  to  the  ownership  of  the  horse,  but  no  question  arises 
upon  that  subject. 
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The  horse  was  returned  to  the  possession  of  the  plaintiff  before 
the  commencement  of  the  action. 

The  only  question  upon  this  appeal  relates  to  the  eridence  of 
damages. 

The  plaintiff  proved,  upon  the  trial,  that  during  the  time  the 
defendant  deprived  plaintiff  of  his  horse  the  plaintiff  was  compelled 
to  hire  another  horse,  and  to  pay  therefor  the  sum  of  15. 

Assuming,  now,  that  such  evidence  was  properly  objected  to,  the 
question  will  be,  was  such  evidence  proper  as  an  item  or  rule  of 
damages  ? 

The  county  court  held  the  evidence  was  improper,  but  affirmed 
the  judgment  notwithstanding,  holding  that  though  the  evidence 
was  improper  and  well  objected  to,  it  manifestly  did  no  harm. 

I  am  inclined  to  think  the  views  of  the  county  judge  were  erro- 
neous in  holding  that  the  evidence  was  improper,  and  harmless  if 
improper. 

The  gist  of  the  action  was  not  the  conversion  of  the  horse,  but 
for  unlawfully  depriving  plaintiff  of  the  use  of  his  horse,  and  for 
injuries  done  to  the  horse  while  thus  depriving  plaintiff  of  the  use, 
and  for  compelling  plaintiff  to  hire  and  pay  out  money  for  a  neces- 
sary substitute  for  that  of  which  he  had  been  unlawfully  deprived. 

Plaintiff  proved  that  his  necessary  business  required  the  use  of  a 
horse  while  defendant  had  his  horse ;  that  he  procured  the  use  of 
another  at  the  lowest  price,  and  that  the  price  he  was  compelled  to 
pay  was  just  and  reasonable. 

I  think  the  price  plaintiff  was  compelled  to  pay  being  low  and 
reasonable,  and  the  lowest  he  could  obtain  a  substitute  for  was  the 
natural,  necessary  and  proximate  consequence  of  defendant's  wrong- 
ful act,  and  was,  therefore,  an  item  of  legitimate  damage,  and  recov- 
erable in  this  action. 

In  Bennett  v.  Lochwoody  20  Wend.  223,  and  McDoyiald  v.  Norths 
47  Barb.  530,  the  court  held  that  time  and  money  spent  in  looking 
up  property  unlawfully  taken  from  plaintiff  may  be  recovered  for  as 
damages. 

In  Albert  v.  BleecJcer  St.  R,  R.  Co.,  2  Daly,  389,  the  plaintiff  was 
allowed  to  recover  the  profits  of  his  business  (expressman)  while  he 
was  deprived  of  the  use  of  his  horse  by  defendant's  wrongful  act, 
and  while  procuring  a  substitute.  AUen  v.  Fox,  Commission  of 
Appeals,  8  Albany  Law  Jour.,  p.  125. 

In  Sydes  v.  Hay,  4  T.  B.  264,  it  was  held  plaintiff  might  recover 
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what  he  had  been  compelled  to  pay  to  proonre  another.  This 
case  is  approved  in  Moon  v.  Raphael^  2  Bing.  N.  C.  310 ;  Davis  v. 
Oswell,  7  Car.  &  Payne,  804. 

It  has  been  held,  in  those  English  cases,  that  the  owner  might 
recover  the  value  of  carpenter  and  joiner  tools,  and  also  damages  for 
loss  of  profits  for  the  necessary  time  it  required  to  supply  their  place. 

I  do  not  doubt  that  such  proof  was  proper. 

Plaintiff  also  gave  proof  of  what  the  use  of  his  horse  was  worth 
by  the  day  while  defendant  had  him,  and  also  some  proof  of  inju- 
ries. This  latter  proof  was  controverted,  and  it  was  proper  for  the 
jury  to  allow  damages  for  such  injuries,  H  they  were  satisfied  the 
horse  was  injured  by  defendant. 

Plaifitiff  was  compelled  to  hire  a  horse  fbr  three  of  the  five  days 
defendant  had  plaintiff's  horse. 

It  is  not  to  be  presumed,  when  there  were  several  items  of  legiti- 
mate damages,  that  the  jury  allowed  plaintiff  for  the  sum  he  was 
compelled  to  pay  out  for  a  horse  for  the  three  days,  and  also  the 
two  dollars  a  day  which  the  use  of  a  horse  was  worth  for  the  five 
days  that  defendant  had  the  plaintiff's  horse. 

The  presumption  is  that  the  jury  allowed  the  plaintiff,  in  their 
verdict,  for  the  five  dollars  he  paid  out  for  the  use  of  another  horse 
for  the  three  days,  and  for  the  other  two  of  the  five  days  defendant 
had  plaintiff's  horse,  at  the  rate  proved,  and  the  balance  of  their 
verdict  was  for  injuries  to  the  horse. 

I  think  the  judgment  should  be  affirmed  with  costs. 

Paskeb  and  Boabdmak,  JJ.,  concurred. 

Judgment  affirmed. 


The  People  y.  Eebbaii^s. 

CoTitract  —  agreement  hy  employer  to  fwrmsh  workman  house  to  Uve  in  does  not 
create  relation  of  landlord  and  tenant — AseatUt  toith  intent  to  kiU,  what  eon- 
stittUes — Evidence. 

By  a  parol  contract  it  was  agreed  between  an  Employer  and  his  workman  that 
the  employer  should  pay  the  workman  for  his  services  thirteen  shillings  a 
day,  and  give  him  the  use  of  a  house  to  live  in  throughout  the  year,  or 
while  they  agreed.  Held,  that  the  relation  between  the  employer  and  work- 
man as  to  the  house  was  that  of  master  and  servant,  and  not  that  of  landlord 
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and  tenant.  The  poBsession  of  the  workman  was  that  of  the  employer,  and  the 
employer  had  the  right  to  remove  the  workman  bj  force,  if  necessary,  from 
the  house,  and  any  resistance  made  by  the  workman  to  such  removal  would 
be  unlawful. 

The  defendant  was  indicted  for  an  assault  with  a  deadly  weapon  (an  axe),  with 
intent  to  kill.  Held,  that  the  evidence  of  experts  as  to  the  location,  charac- 
ter and  probable  consequences  of  the  wound  inflicted  was  proper,  as  bear- 
ing upon  the  intent  of  the  defendant. 

Held,  also,  that  evidence  that  defendant,  who  had  been  in  the  employ  of  the 
person  assaulted,  had  done  his  work  intentionally  so  as  to  injure  his  em- 
ployer, was  proper. 

It  was  proper  to  show  that  at  the  time  of  the  assault  defendant  was  maliciously 
and  revengefully  disposed  toward  the  person  assaulted. 

Testimony  of  defendant  tending  to  show  defendant's  intention  at  a  time  previ- 
ous to  the  commission  of  the  assault  held  inadmissible. 

Under  the  statute  it  is  not  necessary  that  the  person  committmg  the  assault 
should  entertain  the  intent  essential  to  the  crime  of  murder.  An  assault  and 
battery  with  a  deadly  weapon,  and  with  an  intent  to  maim,  or  to  commit  any 
felony,  is  sufficient  to  constitute  the  offense. 

Gertiorabi  to  the  court  of  sessions  of  Columbia  county,  remov- 
ing a  conviction  for  an  assault  upon  one  Isaac  Son  with  a  deadly 
weapon,  with  the  intent  to  kill,  into  this  court  Most  of  the  facts 
appear  in  the  opinion.  In  addition,  the  following  statement  only  is 
necessary. 

Mr.  Son,  a  paper  manufacturer,  entered  into  a  verbal  contract,  in 
January,  1871,  with  the  defendant,  whereby  it  was  agreed  that  Son 
should  pay  defendant  thirteen  shillings  per  day  for  his  services  as  a 
workman  in  and  about  the  paper  mill  for  a  year,  or  so  long  as  they 
could  agree,  and  furnish  him  a  house.  Defendant  had,  for  some 
time  previously,  been  in  Son's  employ.  Defendant  was  to  begin 
work  upon  the  first  of  April  following,  and  did  so,  and  occupied  the 
house.  About  the  last  of  June  defendant  quit  work.  Upon  the 
5th  of  July  Son,  having  previously  requested  defendant  to  vacate 
the  house,  with  the  assistance  of  other  persons  undertook  to  remove 
the  furniture  therefrom.  Defendant  resisted,  and  in  doing  so  struck 
Son  with  an  axe,  cutting  his  arm  so  severely  that  amputation  wits 
necessary,  and  also  inflicting  a  severe  wound  in  the  chest.  Defend- 
ant was  arrested,  indicted  and  convicted  of  the  assault,  but  sentence 
was  suspended.  Defendant,  on  the  trial,  admitted  the  assault,  but 
denied  the  intent,  and  claimed  that  it  was  done  in  self-defense  — 
that  he  was  in^  possession  of  the  premises  as  tenant,  and  that  Sor 
was  unlawfully  endeavoring  to  eject  him  therefrom. 
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Charles  M.  Bell,  district  attorney,  and  Charles  L,  Beale^  for  The 
People,  cited,  upon  the  question  of  the  right  of  possession  of  the 
house,  Haywood  t.  Miller^  3  Hill,  90 ;  People  v.  AnniSf  45  Barb.  304 ; 
DoyU  V.  Oibhs,  6  Lans.  180 ;  Perring  v.  Brooks^  32  Eng.  Com.  Law, 
543 ;  Mayhew  v.  Suttle,  82  id.  347 ;  Rollins  v.  Riley j  44  N.  H.  9 ; 
People  Y.  Fields,  1  Lans.  245 ;  Putnam  y.  Wise,  1  Hill,  234;  Taylor 
V.  Bradley,  39  N.  Y.  129, 137, 138, 234. 

Upon  the  question  of  criminality  of  defendant  in  making  the 
assault.  People  v.  Oulich,  Hill  &  Den.  229;  Scribner  v.  Beach, 
4  Den.  448 ;  People  t.  Vinegar,  2  Park.  Cr.  24 ;  People  v.  Shaw, 
1  id.  327;  Colby's  Cr.  Prac.  602,  etc.;  1  East  P.  C,  ch.  5,  §  51;  1 
Archb.  Cr.  Prac.  224;  Foster,  276;  1  Hale,  481,  etc.;  1  Hawkins, 
ch.  29,  §§  13, 14 ;  1  East  Cr.  Law,  271 ;  Shorter  v.  People,  2  N.  Y. 
193;  Uhl  V.  People,  5  Park.  Cr.  410;  People  v.  Cole,  4  id.  35; 
People  V.  Austin,  1  id.  154. 

R.  E,  Andrews,  for  defendant,  cited,  upon  the  question  of  right 
of  possession,  Jackson  v.  McLeod,  12  Johns.  182 ;  McQee  v.  Gibson, 
1  B.  Monr.  105;  Doyle  v.  Oibbs,  6  Lans.  184;  People  v.  Annis,  45 
Barb.  304.  Upon  the  question  of  Son's  right  to  enter  by  force, 
Hyatt  V.  Wood,  4  Johns.  150 ;  Ives  v.  Ives,  13  id.  235 ;  Jackson  v. 
Stansbury,  9  Wend.  202 ;  Draper  v.  Stouvenel,  35  N.  Y.  507.  Upon 
the  question  of  justification  of  assault,  MickU^s  case,  1  City  H. 
Eecord,  96 ;  Quints  case,  2  id.  28. 

J.  PoTTEB,  J.  This  case  comes  before  this  court  for  reriew  upon 
a  certiorari  issued  to  the  court  of  sessions  of  Columbia  county,  and 
the  return  thereto. 

The  defendant  was  indicted  October  2, 1871,  at  a  court  of  oyer 
and  terminer  held  in  the  county  of  Columbia,  for  an  assault  and 
battery  with  a  deadly  weapon,  committed  as  alleged  upon  Isaac  Son, 
with  intent  to  kill,  on  the  5th  day  of  July,  1871. 

The  indictment  was  brought  to  trial  at  a  court  of  sessions  held 
in  said  county  on  the  27th  day  of  May,  1872. 

The  defendant  was  convicted,  and  the  case  is  brought  up  for 
review  upon  exceptions  to  the  charge  and  the  rulings  of  the  court 
in  receiving  and  rejecting  evidence  upon  the  trial. 

The  principal  exceptions  as  to  the  charge  relate  to  the  rulings  as 
to  the  respective  rights  of  the  defendant  and  said  Son  in  respect  to 
the  house  in  which  said  defendant  with  his  family  resided  at  the 
time  of  the  assault  aiid  battery  complained  of. 
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It  was  substantially  charged  by  the  court  that  said  Son  had  the 
right  of  possession  of  the  house,  and  the  right  to  remove  defendant 
with  his  effects  therefrom,  and  to  employ  all  the  force  necessary  for 
that  purpose,  on  the  occasion  of  the  alleged  assault  and  battery. 

The  defendant,  claiming  the  right  of  possession  of  the  house, 
with  the  right  of  remoyal  of  said  Son  and  the  exercise  of  the 
necessary  force  therefor,  excepted  to  the  charge. 

The  correctness  of  the  ruling  in  that  regard  depends  upon  the 
contract  between  said  Son  and  defendant. 

The  contract  rested  in  parol,  and  was  testified  to  by  said  Son  and 
the  defendant  In  addition  to  their  testimony  of  the  making  the 
contract,  their  admissions  were  given  in  evidence  to  contradict  or 
to  corroborate  their  statements. 

Inasmuch  as  the  court  charged  that  Son  had  the  right  to  the  pos- 
session of  the  house,  and  to  enter  and  remove  the  defendant  and 
his  effects  therefrom,  on  the  occasion,  it  becomes  necessary  to  ascer- 
tain whether  any  of  the  evidence  in  the  case,  if  assumed  to  be  true, 
would  give  the  defendant  the  right  of  possession,  or  the  right  to 
defend  such  possession  as  he  had  in  fact. 

The  question  for  consideration  then  is,  was  there  any  view  of  the 
evidence  which  the  jury  had  the  right  to  take,  that  would  give  the 
right  of  possession  of  the  house  to  the  defendant.  If  so,  the  charge 
was  erroneous  and  injurious  to  the  defendant. 

The  relations  of  the  conversation  or  negotiations  between  Son 
and  defendant,  which  resulted  in  the  hiring,  do  not  differ  in  any 
essential  particulars.  The  substance  of  the  contract  was,  that  Son 
should  pay  defendant  for  his  services  thirteen  s&illings  a  day,  steady 
work,  and  give  him  the  use  of  a  house  to  live  in  throughout  the 
year  or  while  they  should  agree. 

I  think  the  evidence  will  not  support  any  other  or  different  con- 
tract between  the  parties. 

Under  such  a  contract,  did  Son  have  the  right  of  possession, 
together  with  the  right  of  removal  ?  It  was  held  in  Doyle  v.  GibbSy 
6  Lans.  180,  under  a  similar  contract,  that  the  relation  resulting 
from  such  a  contract,  was  that  of  master  and  servant,  and  not  that 
of  landlord  and  tenant,  and  'Hhat  the  tenancy  terminated  when 
plaintiff  was  discharged  from  defendant's  employment,  and  the 
defendant  had  the  right  to  remove  plaintiff's  goods  unless,"  etc. 
To  the  same  effect  is  Haywood  v.  Millery  3  Hill,  90. 

Under  a  similar  agreement  in  The  People  v.  AnniSy  45  Barb.  304, 


SEPTEMBEE  TEEM,  1873.  337 


The  People  v.  Kerrains. 


the  court  holds  this  language:  "  The  contract  for  the  service  having 
heen  determined,  and  an  end  put  to  it  in  this  way  (by  relators 
quitting  defendant's  service),  the  right  of  occupancy  under  it  must 
also  and  was  ended."  "  Whether  the  defendant  or  relator  was  most 
in  fault,  is  of  no  consequence." 

Tlie  possession  of  defendant  was  the  possession  of  Son,  his  master. 

The  legal  consequences  from  these  premises  are,  that  Son  had  the 
right  to  possess  and  to  remove  the  defendant,  and  that  defendant's 
acts  could  not  be  in  defense  of  any  right  to  remain  upon  the  premises, 
and  were  therefore  unlawful. 

There  is  no  ground  for  an  argument  or  a  suggestion,  that  the 
strict  relation  of  master  and  servant  was  changed  by  any  subsequent 
agreement  into  that  of  landlord  and  tenant ;  for  at  the  next  inter- 
view (and  which  was  on  the  last  day  of  June),  between  Son  and 
defendant,  after  the  employment  ceased.  Son  paid  and  settled 
arrearages  of  wages  and  pasturing,  and  then  told  defendant  he  must 
leave  the  house,  and  if  he  did  not  go  out  by  the  third  day  of  the 
succeeding  July,  he  would  take  measures  to  put  him  out,  and  this  was 
the  only  interview  between  them,  between  the  time  of  defendant's 
leaving  Son's  employment,  and  the  assault  complained  of. 

The  court  refused  to  charge  that  Son  was  guilty  of  a  forcible 
entry,  or  of  a  crime,  and  an  exception  was  taken  to  the  same. 

Under  the  circumstances,  I  think  the  refusal  was  correct,  for 
whether  it  was  forcible  was  at  least  a  mixed  question  of  law  and 
fact,  and  it  was  for  the  jury  to  determine  the  fact.  People  v.  Fieldy 
68  Barb.  270. 

Besides,  it  is  not  apparent  how  Son  could  have  been  guilty  of  a 
forcible  entry  upon  premises  of  which  he  was  already  in  possession 
by  his  servant,  the  defendant  But  however  that  may  be,  it  would 
seem  to  be  entirely  immaterial  in  the  trial  of  the  issues  in  this  case 
whether  the  entry  was  forcible  or  not.  The  question  here  is  entirely 
aside  from  the  manner  of  the  entry. 

The  true  question  is,  had  the  defendant  any  right  which  he 
might  defend.  If  he  had  none,  as  we  have  seen,  the  manner  of 
Son's  entry  would  not  give  him  one.  Nor  would  the  manner  of 
Son's  entr>'  affect  his  right. 

The  right  to  maintain  an  action  of  trespass  or  to  defend  posses- 
sion, or  to  remove  persons  who  are  without  right,  is  in  no  wise 
affected  by  the  manner  of  the  entry  of  the  rightful  possessor. 
Hyatt  V.  Woody  4  Johns.  150. 

Vol.  I,  N.  T.  R:p.  — 43 
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I  believe  these  views  cover  the  exceptions  to  the  charge  of  the 
court. 

It  now  remains  to  consider  the  rulings  of  the  court  in  relation  to 
the  evidence. 

The  evidence  of  experts  as  to  the  location,  character,  and  prob- 
able consequences  of  the  wound  was  proper  as  bearing  upon  the 
intent  of  the  defendant.  He  was  charged  with  an  intent  to  kill. 
Every  person  is  presumed  to  intend  his  acts  and  the  consequences  of 
his  acts. 

The  evidence  of  the  manner  in  which  defendant  removed  the  last 
bleach  before  his  employment  ceased  was  proper  if  it  tended  to  show 
that  defendant  did  it  intentionally,  so  as  to  injure  Son  or  his 
property. 

It  was  proper  to  show,  at  the  time  of  the  assault  upon  Son,  that 
defendant  was  maliciously  and  revengefully  disposed  toward  Son. 

If  the  proof  did  not  tend  to  show  that  disposition,  it  was  imma- 
terial. From  the  evidence  in  the  case  and  the  charge  of  the  court, 
the  evidence  could  not  have  affected  the  verdict  or  injured  the 
defendant.  People  v.  Gonzalez,  35  N.  Y.  60 ;  Brown  v.  Hoburger, 
62  Barb.  25. 

It  was  entirely  proper  and  competent  for  witness,  Son,  to  give  on 
cross-examination  the  whole  of  the  conversation  upon  the  same  sub- 
ject, of  which  defendant's  counsel  had  called  out  a  part 

I  cannot  see  that  the  exclusion  of  the  evidence  that  the  defendant 
asked  Post  to  be  retained,  in  case  he  was  arrested,  could  have  injured 
or  affected  defendant's  rights  upon  the  trial. 

They  were  at  best  but  declarations  of  the  defendant,  and  the  fact 
that  he  then  and  there  retained  Post  as  his  counsel  was  proved  by 
defendant,  and  he  had  all  the  benefit  that  could  be  derived  from 
that  fact.  I  think  the  ruling  of  the  court  was  correct  in  excluding 
the  testimony  of  defendant,  in  taking  the  axe  from  the  woodshed, 
and  whether,  before  coming  into  the  buttery,  he  had  made  up  his 
mind  to  give  up  the  contest.  Assuming  that  it  was  proper  for 
defendant  to  testify  to  his  intent,  it  must  be  the  intent  of  the 
defendant  at  the  time  of  committing  the  assault  and  battery.  It  is 
the  intent  which  exists  when  the  blow  is  struck^  and  that  may  be 
formed  or  spring  up  on  the  instant 

These  questions  relate  to  a  time  prior  to  the  commission  of  the 
act    Witness  was  allowed  to  testify  as  to  his  intent  at  the  time  of 
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striking  the  blow,  and  testified  he  intended  to  hit  the  hand  or  fore- 
arm of  defendant. 

The  only  remaining  exception  of  defendant,  pressed  upon  the 
argument,  was  to  that  portion  of  the  charge  to  the  jury  holding 
that  defendant  could  be  convicted  of  an  assault  and  battery  with 
intent  to  kill,  if  they  should  find  he  intended  to  commit  any  feloni- 
ous homicide. 

The  language  of  the  statute  under  which  defendant  is  indicted,  is 
"every  person  who  shall  be  convicted  *  *  *  of  an  assault  and 
battery  upon  another,  by  means  of  any  deadly  weapon,  *  *  ♦ 
with  the  intent  to  kill,  maim,  ravish,"  etc. 

It  is  plain  from  the  statute  that  it  is  not  necessary  that  the  de- 
fendant should  entertain  the  intent  essential  to  the  crime  of  murder. 
The  assault  and  battery  with  a  deadly  weapon,  and  with  an  intent 
to  maim,  or  to  commit  any  felony,  is  suflBcient  to  constitute  his 
offense.  The  words  "  to  kill "  are  used  in  a  general  sense,  and  mean 
any  felonious  homicide.  By  §  41,  2  B.  S.  665,  an  assault  and  bat- 
tery, with  intent  to  commit  manslaughter  without  a  deadly  weapon, 
is  made  a  felony. 

The  statute  is  clear,  and  that  point  has  been  expressly  decided  in 
The  People  v.  Shato,  1  Park.  Cr.  327. 

I  think  no  substantial  error  to  the  prejudice  of  defendant  was 
committed  upon  the  trial,  and  the  case  should  be  sent  back  for 
sentence  of  defendant 

Pabkbb  and  Boabdmak,  JJ.,  concurred. 

Conviction  and  proceedings  affirmed* 


BoHBBAOH  V.  Thb  iExNA  Insubance  COMPANY,  appellant. 
The  Same  v.  The  Gebmania  Insubance  Company,  appellant 

Insurarics — insurable  inter  est  —  huiiband  and  wife. 

In  an  action  upon  a  fire  policy  it  appeared  that  plaintiff's  wife,  two  days  after 
their  marriage,  and  in  consideration  of  her  indebtedness  to  him  before  their 
marriage  executed  to  him  this  paper :  "  I  do  hereby  certify  that  I  owe  to 
John  Rohrbach  the  sum  of  $700,  and  also  $26  for  each  and  every  month  from 
July  14, 1863,  and  for  every  month  he  may  live  with  me  henceforth  without 
any  deduction  whatever,  which  amount  shall  be  a  lien  upon  my  property.' 
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The  insured  premises  were  the  wife's,  and  she  died  before  the  fire.  Heldf 
that  the  wife's  debt  to  the  plaintiff  was  not  extinguished  by  their  marriage, 
but  constituted  a  sufficient  equitable  consideration  for  the  obligation,  and 
that  plaintiff  had  an  insurable  interest. 

These  actions  were  brought  upon  policies  of  insurance,  respect- 
ively, and  depend  substantially  upon  the  same  questions,  arid  the 
plaintiff  and  counsel  being  the  same,  in  both  cases,  they  may  be 
considered  together. 

One  William  Brand,  residing  at  Jeffersonville,  Sullivan  county, 
was  the  agent  of  each  of  the  above  defendants,  with  power  to  issue 
policies  of  insurance  to  applicants  for  insurance,  and  the  policies  in 
question  only  became  valid  contracts  upon  their  being  countersigned 
by  the  said  agent,  in  addition  to  the  official  signature  of  the  other 
officers  of  the  company.  The  policy  in  each  case  was  of  the  same 
date,  December,  1869,  for  the  same  amounts,  to  wit,  $1,000,  and 
upon  the  same  property;  and  such  insurances  were  below  the  actual 
value  of  the  property.  The  property  was  destroyed  by  fire  within 
the  time  of  the  running  of  policies;  was  a  total  loss  ;  proof  of  loss 
was  duly  made. 

The  causes  were  tried  at  a  circuit  court,  at  which  the  judge 
directed  verdicts  for  the  plaintiff  for  the  amounts  insured.  Judg- 
ments were  thereupon  entered,  and  appeals  brought  from  such 
judgments  to  this  court.  All  other  material  facts  will  be  stated  in 
the  opinion. 

Mven  <&  Tlhompsouy  for  appellant. 
John  Cheiwoody  for  respondent. 

P.  Potter,  J.  The  only  material  difference  between  the  cases 
(if  it  is  material)  is,  that  in  the  case  against  the  Germania  Fire 
Insurance  Company  there  was  a  written  application  for  insurance 
given  in  evidence,  in  the  other  not.  The  questions  to  be  decided 
are  questions  of  law,  there  being  no  dispute  about  the  facts.  The 
legal  questions  raised  are: 

Fird,  Absence  of  insurable  interest. 

Second  False  statements  in  the  application  and  proofs  of  losSy 
breaking  conditions  of  policy. 

Third.  Marriage  of  plaintiff,  and  consequent  extinction  of  the 
debt  upon  which  plaintiff  rests  his  insurable  interest 
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As  only  the  first  objection  has  merit  enough  to  be  seriously  dis- 
cussed^  I  propose  to  notice  them  in  the  inverse  order  of  their  pre- 
sentation. 

The  plaintiflTs  interest  in  the  property,  whatever  it  was,  was  con- 
veyed to  him  before  the  death  of  his  wife,  by  her.  She  was  then 
nnder  no  disability  at  common  law  or  by  statute.  The  instrument 
was  dated  June,  1868,  prior  to  the  date  of  the  policies  of  insurance. 

By  the  statute  of  1860  (chap.  90,  §  3),  it  is  provided  that  a  married 
woman  possessed  of  real  estate  as  her  separate  property  may  sell  and 
convey  such  property,  and  enter  into  any  contract  in  reference  to 
the  same ;  and,  by  prior  statutes,  she  may  do  this  as  if  she  was  a 
f&ineaole.  Corn  Exchange  In8.Co.Y.Babeocky  421^.  Y,  613,  etc  There 
was  an  equitable  consideration  passing  from  the  wife  to  the  husband 
which  can  be  sustained  under  the  authorities.  See  Woodworth  v. 
Sweet,  7  Alb.  L.  J.  409.  The  contract  of  transfer  of  interest,  or 
lian,  was  not  extinguished  by  the  marriage  relation. 

2.  There  is  no  evidence  in  the  case  of  any  false  statement  of  loss. 
The  defendants  gave  no  notice  of  such  an  objection.  ISo  defense 
of  this  kind  was  interposed  in  the  answers.  In  the  first  case 
(against  the  iEtna  Co.),  there  is  no  statement  whatever  made  by 
the  plaintiff  as  to  ownership  in  the  application  for  insurance ;  no 
application  is  proved.  In  the  second  case  (the  Germania),  the  com- 
pany was  fully  informed  as  to  the  plaintiff's  title,  and  there  is 
nothing  in  the  application  in  conflict  with  the  terms  of  the  policy. 
The  plaintiff  applied  to  the  company,  or  what  is  the  same,  to  their 
agent,  who  only  had  the  power  to  act  for  them.  The  plaintiff  was 
a  German  and  could  not  read  English,  and  the  defendants,  by  their 
agent,  made  out  the  application  in  English,  and  told  him  that  was 
the  paper,  to  sign  it,  and  he  did  so.  True  this  agent  swears  that 
he  was  not  a  general  agent.  In  one  sense  this  was  true,  but  not  in 
another,  so  far  as  his  powers  were  confined  to  that  locality.  His 
agency  was  not  general,  that  extending  to  all  and  to  other  localities, 
but  for  all  duties  that  the  company  could  perform  in  that  locality, 
the  agent  possessed  general  power.  Knowledge  to  that  agent  was 
knowledge  to  the  company,  his  acts  were  their  acts.  The  plaintiff 
at  the  time  showed  this  agent  his  claim  to  the  property  he  desired 
to  have  insured.  This  agent  swears  he  examined  it  fully,  and 
"  aft«r  examining  it,"  he  says,  "  I  drew  up  the  application.''  There 
was,  therefore,  no  actual  fraud  committed  by  the  insured.  It  is 
only  claimed  by  legal  implication.    If  any  fraud  was  committed,  it 
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was  the  fraud  of  the  defendants,  who,  aft^r  having  received  full 
knowledge  of  the  condition  of  the  property,  and  interest  intended 
to  be  covered,  received  the  plaintiff's  iftoney  as  premium  for  insur- 
ing just  such  an  interest  Rowley  v.  Empire  Ins,  Co,,  36  N.  Y.  550. 
To  take  the  plaintiff's  money  with  this  knowledge,  and  to  insist 
tha)}  they  did  not  take  any  risk,  is  at  least  a  gross  moral  fraud,  and 
ought  to  estop  them  from  setting  up  as  a  defense,  that  the  applica- 
tion made  by  themselves  was  a  fraud.  Sarsfield  v.  Metropolitan 
Ins,  Co,y  61  Barb.  482,  and  cases  there  cited.  If  any  thing  could  be 
found  in  the  policy  which  might  otherwise  be  held  to  be  a  warranty 
on  the  part  of  the  insured,  it  might  be  replied  that  warranties  do 
not  extend  to  known  defects.  But  there  is  no  conflict  between  the 
application,  the  policy  and  the  facts  as  proved,  though  it  may  be 
conceded  to  be  the  law,  that  representations  made  between  the 
parties  anterior  to  the  signing  the  application,  cannot  be  given  in 
evidence  to  contradict  the  written  statement  in  the  application  itself. 
3.  I. think  the  decision  of  this  case  must  depend  upon  the  ques- 
tion, whether  the  plaintiff  had  an  insurable  interest  in  the  buildings 
insured.  This  objection  was  sufficiently  taken  by  the  defendant's 
counsel  at  the  close  of  the  plaintiff 's  evidence  in  both  cases,  on 
motion  to  dismiss  the  complaint,  and  at  the  end  of  the  case,  on 
request  of  the  judge  to  charge  the  jury.  It  was  conceded  and 
proved  that  the  title  to  the  premises  upon  which  the  insured  build- 
ings stood,  was  formerly  the  estate  of  Margaretha  Hartman,  who 
was  the  wife  of  the  plaintiff;  that  at  the  time  of  taking  the 
policy,  the  plaintiff  was  the  sole  occupant  thereof,  using  the  build- 
ings as  a  dwelling  and  saloon ;  that  plaintiff's  wife  died  about  July 
8th,  1868 ;  that  prior  to  her  death,  she  executed  to  her  husband 
the  following  instrument : 

Jeffersonvillb,  Juiie  30, 1868. 
I  do  hereby  certify  that  I  owe  to  John  Rohrbach  the  sum  of  seven 
hundred  dollars ;  and,  also,  twenty-five  dollars  for  each  and  every 
month  from  the  fourteenth  day  of  July,  1863,  and  for  every  month 
he  may  live  with  me  henceforth  without  any  deduction  whatsoever, 
which  amount  shall  be  a  lien  on  my  property. 

her 

Maroabetha  M  Habtmak. 

mark. 

Witnesses: 

E.  Newbubgbr, 
Ohbistian  Amobell. 
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SuLLiVAK  County,  ss  : 

On  this  3l8t  day  of  August,  1868,  before  me  personally  came  E. 
Ne"^burger  and  Christian  Amorell,  subscribing  witnesses  to  the 
foregoing  instrument,  to  me  known,  who  being  by  me  each  duly 
sworn,  did  each  depose  and  say  that  he  resided  as  follows :  the  said 
Amorell  in  the  town  of  Cochecton;  the  said  Newburger  in  the 
town  of  Callicoon,  Sulliyan  county,  N.  Y.  That  they  each  know 
Margaretha  Hartman,  the  individual  described  in  and  who  executed 
the  foregoing  instrument,  and  that  each  was  present  and  saw  the 
said  Margaretha  Hartman  sign  and  declare  the  same  as  and  for  her 
act  and  deed,  and  that  the  said  Margaretha  Hartman  acknowledged 
the  execution  thereof — whereupon  the  said  E.  Newburger  and 
Christian  Amorell  became  the  subscribing  witnesses  thereto. 

John  C.  Mall, 

Justice  of  the  Peace. 

The  said  Margaretha  died  intestate.  Her  brother,  Henry  Am- 
brust,  took  out  letters  of  administration  ;  her  personal  estate  was 
about  $600 ;  her  debts  amounted  to  (1,300  or  11,400,  besides  about 
$2,100  due  to  her  husband,  the  plaintiff.  Previous  to  their  mar- 
riage, the  plaintiff  had  been  working  for  his  wife,  and  conducting 
the  business.  They  were  married  June  28,  1868;  the  paper  in 
question  was  executed  two  days  after  the  marriage,  30th  June,  and 
she  died  8th  July,  1868,  eight  days  thereafter. 

Did  this  paper,  with  its  evidence  of  indebtedness  to  the  plaintiff 
and  lien  upon  the  said  real  estate,  create  an  insurable  interest  in 
his  favor  after  her  dtfath  ? 

The  defendants  were  neither  defrauded,  misled  or  in  ignorance 
as  to  the  plaintiff's  interest.  They  were  expressly  informed  that 
the  title,  by  deed,  was  in  the  wife  of  the  assured.  The  application 
and  policy  are  to  be  construed  together  as  one  paper,  and  each  may 
be  used  to  explain  the  other.  It  is  extremely  difficult  to  give  an 
accurate  definition  of  an  insurable  interest  in  property  which  will 
include  every  case.  Interests  of  this  kind,  which  different  persons 
may  have  in  the  same  property,  are  various  and  complicated, 
and  yet  each  may  have  insurable  interests  therein.  Each  case  must 
be  judged  of  by  its  own  peculiar  circumstances,  though  controlled 
in  some  respects  by  some  general  principle  applicable  to  all  cases. 
Absolute  and  qualified  interests  are  insurable.  So  are  contingent 
interests,  as  mortgages,  pledges  and  liens.    If,  then,  this  paper  is  a 
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mortgage  or  a  pledge,  or  if  it  creates  a  lien,  the  plaintiff  had  an 
insurable  interest.  If  the  paper  makes  him  more  than  a  simple 
creditor,  he  had  an  insurable  interest.  It  has  even  been  held,  that 
a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  though 
it  is  not  certain  that  the  debtor  would  pay  him  should  he  liye ;  yet 
there  is  some  probability  more  or  less  remote,  that  he  would. 
LtAcena  v.  Oraufurd,  3  Bos.  &  Pul.  301.  Common  carriers  who  are 
in  any  way  liable  for  goods  have  an  insurable  interest  therein. 

CTiase  y.  Washington  Muttcal  Ins.  Co.,  12  Barb.  595. 

*  A  commission  merchant  having  in  his  possession  the  goods  of  his 
principal  or  consignee,  deposited  with  him  for  sale,  has  an  insurable 
interest  in  them,  and  he  may  insure  them  in  his  own  name  to  the 
full  value  of  the  goods.  De  Forest  v.  Fulton  Fire  his  Co,,  1  Hall,  84. 
See  opinion  of  Gh.  J.  Jokes,  at  p.  102.  He  says:  ''It  is  well 
settled,  that  an  insurable  interest,  in  mercantile  language,  does  not 
necessarily  impart  an  absolute  right  of  property  in  the  thing  insured. 
A  special  or  qualified  interest  is  equally  the  subject  of  insurance, 
and  it  has  often  been  determined  that  each  distinct  interest  in  the 
same  subject  may  be  protected  by  a  separate  policy  for  the  parties 
interested  in  it^^  Concurred  in  by  Oakley,  J.  Cited  with  appro- 
bation by  Sanfoed,  J.  Van  Natta  v.  Mut.  Security  Ins.  Co.,  2 
Sandf.  495.  So  too,  it  has  been  held,  that  a  party  in  possession  of  a 
dwelling-house,  under  a  contract  of  purchase,  although  he  has  not 
paid  the  whole  consideration,  Jias  an  insurable  interest  therein,  and 
if  he  applies  for  insurance,  representing  the  house  as  his,  and  it  is 
described  in  the  policy  as  his  dwelling-house,  he  is  not  guilty  of  a 
misrepresentation  or  breach  of  warranty  so  as  to  avoid  the  policy. 
j^tna  Ins.  Co.  v.  Tyler,  16  Wend.  386;  see,  also,  McOivney  y. 
Phcenix  Ins.  Co.,  1  id.  85.  A  commission  merchant,  to  whom  goods 
were  consigned,  and  who  had  made  advances  on  them,  has  an 
insurable  interest  in  them,  not  only  for  his  advances,  but  for  his 
commissions.  Wells  v.  Philadelphia  Ins.  Co.,  9  Serg.  &  Rawlc,  103 
A  mortgagee  has  an  insurable  interest  in  the  mortgaged  property, 
to  the  amount  of  his  claim.  Carpenter  v.  Providence,  etc.,  his.  Co., 
16  Pet.  495,  501.  And  a  pledge  of  property  against  a  contingent 
liability  gives  an  insurable  interest  in  the  property  to  the  pledgee. 
Russell  v.  Union  Ins,  Co.,  4  Dall.  421 ;  Philips  on  Ins.,  §  290.  A 
creditor  having  a  lien  on  property,  has  an  insurable  interest  to  the 
extent  of  his  lien.  Philips  on  Ins.,  §  292.  So  the  profit  of  an  inn 
or  a  theater,  is  a  sufficient  insurable  interest    Philips  on  Ins.,  § 


SEPTEMBER  TERM,  1873.  345 

Rohrbach  y.  The  jEtna  Insurance  Go. 

181.  In  all  cases,  as  a  general  rule,  where  the  interest,  lien,  mort- 
gage or  pledge  is  upon  specific  property,  there  is  an  insurable 
interest  as  distinguished  from  the  claim  of  a  general  creditor,  or 
even  a  judgment  creditor  whose  lien  is  general.  Orevemeyer  v. 
Southern  Mut  Fire  Ins.  Co.,  62  Penn.  St  340 ;  Ruth's  Appeal,  64 

id.  173. 

« 

Does  the  instrument  in  question  then,  come  within  the  definition 
of  a  lien,  pledge  or  mortgage,  within  the  principle  established  by 
the  above  cases  ?  It  can  hardly  be  useful  to  occupy  time  to  distin- 
guish between  these  several  interests  of  liens,  mortgages  and 
pledges,  or  to  give  the  special  characteristics  of  each.  To  bring  the 
case  within  either,  it  is  seen,  is  sufficient  to  uphold  the  judgments. 
It  was  held,  in  the  case  of  Seymour  and  Brown  v.  The  Canaiidaigua 
and  Niagara  Falls  R.  R.  Co.,  25  Barb.  284,  that  an  agreement  for 
a  lien  is  a  lien  in  equity,  when  it  is  clear  that  it  was  the  intention 
of  the  parties  to  give  or  create  such  lien,  and  it  will  be  preferred  to 
the  claims  of  subsequent  judgment  creditors.  The  omission  in  the 
agreement,  to  specify  the  particular  property  in  the  case  at  bar,  is 
perhaps  an  objection  that  might  be  raised  as  between  conflicting 
creditors,  but  is  not  a  legal  objection  to  its  creating  an  insurable 
interest  as  between  the  parties  in  this  action.  The  defendants  are 
not  in  a  position  to  raise  that  question.  The  instrument  is  one  that 
could  have  been  enforced  in  equity  against  the  estate  in  question.  It 
is  the  especial  province  of  a  court  of  equity,  to  relieve  against  techni- 
cal defects  and  imperfections  in  the  mere  form  of  contracts,  if,  in 
good  conscience,  according  to  the  real  intention  of  the  parties,  they 
ought  to  be  performed,  and  what  ought  to  be  done,  it  is  a  maxim  of 
that  court  to  regard  as  done.  In  that  court,  upon  such  an  instru- 
ment, the  plaintifi*  could  have  obtained  a  decree,  that  the  indebted- 
ness to  him,  specified  in  that  instrument,  be  made  a  specific  lien  on 
the  estate  in  question.  The  defendants,  by  their  agent,  fully 
examined  this  paper  before  the  issuing  of  tHe  policy;  they  knew  to 
what  specific  real  estate  it  applied,  and  they,  as  well  or  better  than 
the  plaintifi^,  knew  the  legal  and  equitable  character  and  efiect  of 
the  instrument  m  question.  As  was  said  in  the  case  of  Herkimer  v 
Rice,  27  N.  Y.  163,  the  law  does  not  require  that  the  assured  should 
have  an  estate  or  property  in  the  subject  of  the  insurance.  It  is 
sufficient  that  he  have  a  direct  pecuniary  interest  in  its  preserva- 
tion." In  this  case  the  plaintiff  was  a  creditor.  Before  the  execu- 
tion of  this  paper  he  had  no  interest  in  the  real  estate  technically^ 
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but  still  in  a  pecuniary  sense  he  had  an  interest  in  its  preservation 
There  was  insufficient  personal  estate  to  pay  his  demand.  The 
principal  value  of  the  real  estate  consisted  in  the  insured  buildings 
If  tliese  could  not  be  insured  by  him,  he  would  be  deprived  of  pro- 
tecting himself.  He  took  the  lien  and  took  the  insurance.  The 
defendants  examined  the  instrument,  exercised  their  judgment  upon 
its  legal  effect,  assumed  that  he  held  an  insurable  interest,  took  the 
premium  and  took  the  risk.  It  was  held  in  Lyon  v.  Richmo7id,  2 
Johns.  Ch.  51,  that  the  courts  will  not  relieve  parties  from  their 
acts  and  deeds  fairly  done,  on  a  full  knowledge  of  the  facts,  though 
under  a  mistake  of  the  law.  Every  person  is  charged  at  his  peril 
with  a  knowledge  of  the  law.  I  am  of  opinion  that  the  plaintiff 
had  an  insurable  interest  in  the  property  covered  by  the  policies, 
and  that  the  law  as  well  as  good  faith  requires  an  affirmance  of  the 
judgments  with  costs. 

MiLLBB,  P.  J.,  and  Pabkeb,  J.,  concurred. 

Judgvients  affirmed  wiih  costs. 
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Railroad  Company,  appellant. 

NegligeTice  —  UaJbUUy  of  master  to  serwintfbr. 

One  L.  entered  into  a  contract  with  defendant  to  build  a  brick  arch  one  hun- 
dred and  fifty  feet  long,  by  the  terms  of  which  defendant  was  to  furnish 
materials,  centers,  etc.  The  centers  were  frames  of  wood,  four  feet  high 
and  fifteen  feet  long,  used  to  support  the  arch  while  building  and  until  the 
mortar  had  set.  Defendant  furnished  four  centers.  The  brick  work  waa 
built  upon  them  and  then  they  were  moved  on  for  use  elsewhere.  Plain- 
tiff's intestate  was  in  the  employ  of  defendants,  and,  under  the  direction  of 
its  head  carpenter,  was  engaged  in  removing  one  of  the  centers  over  which 
the  brick  work  had  been'  built,  partially  on  that  day,  when  the  bricks  fell 
npon  him  and  killed  him.  There  was  evidence  tending  to  show  that  it  fell 
because  the  mortar  was  not  snfflqently  set.  A  similar  arch  had  been  built 
before  with  these  centers,  but  that  was  of  new  brick,  while  the  brick  fur- 
nished in  this  case  of  defendant  were  partly  old  brick,  upon  which  the  mor- 
tar requires  longer  to  set.  The  center  was  being  taken  out  because  it  was 
wanted  elsewhere.  The  day  before,  L.  had  applied  to  defendant  for  more 
centers,  but  they  had      t  been  furnished,  though  they  were  afterward. 

HM,  that  there  was  evidence  of  defendant's  negligence  to  go  to  the  jury. 
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This  *wa8  an  action  to  recover  damages  for  the  death  of 
the  intestate,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  There  was  a  recoyery  at  the  circuit  by  the 
plaintiff.  Exceptions  were  taken  which  were  directed  to  be  heard 
in  the  first  instance  by  the  general  term.  The  defendant  moved  for 
a  new  trial  on  the  judge's  minutes;  the  motion  was  denied,  and  an 
appeal  was  taken  upon  the  case  and  upon  the  order  denying  new 
trial,  to  this  court. 

The  defendant  had  entered  into  a  contract  with  one  William  E. 
Lighthall,  a  mason,  for  building  certain  sewers  at  West  Albany,  with 
brick  arches,  upon  stone-wall  foundations.  The  contract  was  made 
by  accepting  Lighthall's  proposition,  made  in  the  following  words: 

"  I  will  undertake  to  do  the  work  of  building  arch  culvert  under 
Sand  Creek  road  at  West  Albany  where  located,  18  May,  1872,  for  the 
following  prices,  company  to  furnish  all  material,  centers,  etc. : 
Stone  work  for  $3.50  per  cubic  yard;  old  brick  for  $7.75  per  M. ; 
new  brick  for  $6.75  per  M." 

The  sewer  to  be  constructed  was  about  one  hundred  and  fifty  feet 
long.  "  Centers  "  are  frames  of  wood,  designed  to  hold  up  the  arch 
until  it  is  finished  and  the  cement  is  set ;  those  required  for  this 
work  would  be  four  feet  high,  and  fifteen  feet  long.  The  defend- 
ant had  four  of  these  centers  which  had  been  used  by  it  on  a 
former  occasion,  each  fifteen  feet  long.  They  were  constructed  in 
the  form  of  frames,  each  consisting  of  four  ribs,  in  a  semi-circular 
form,  upon  which  narrow  strips  of  boards,  called  ribbons,  were 
placed  as  a  covering,  and  which  supported  the  brick,  the  foot  of  the 
ribs  resting  up(»n  the  stone  wall.  At  the  time  of  the  accident  which 
occasioned  the  death  of  the  plaintiff's  intestate,  the  defendant  had 
furnished  four  '^centers,"  old  ones,  and  the  arch  had  been  con- 
stucted  over  these  four  centers.  No  new  or  additional  centers  had 
been  provided,  and  on  the  morning  of  the  27th  June,  1872,  the  cen- 
ter first  built  upon  had  been  removed  and  placed  further  forward 
for  further  use.  In  the  afternoon  of  the  same  day,  between  three 
and  four  o'clock,  while  the  carpenters,  employees  of  the  defendant, 
were  removing  the  next  center,  for  the  purpose  of  placing  that  for- 
ward also  for  further  use,  the  brick  arch  fell  and  killed  the  intestate. 

It  appeared  in  evidence  that  a  considerable  portion  of  the  brick 
of  the  arch  that  fell  —  nearly  or  about  a  third  or  quarter  of  them  — 
had  been  laid  in  the  forenoon  of  the  same  day  the  arch  fell ;  that 
the  bricks  used  were  of  mixed  sizes,  and  a  large  proportion  of  them 
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were  old  brick  ;  it  was  also  in  evidence  that  it  takes  one  or  two  days 
longer  for  cement  or  mortar  to  set  upon  old  brick  than  upon  new ; 
and  also  that  when  an  arch  is  made  of  brick  of  unequal  sizes>  that 
the  spaces  filled  with  mortar  are  larger.  It  was  also  in  evidence 
that  on  the  day  before  the  accident  the  contractor,  Lighthall,  asked 
the  defendant's  boss  carpenter,  Fripp,  to  furnish  more  centers,  and 
Pripp  replied  that  they  earned  on  the  work  before  with  that  kind  of 
centers,  and  he  did  not  furnish  any  others.  In  the  afternoon  of  the 
27th,  Fripp  sent  four  of  his  men,  including  plaintifiTs  intestate,  to 
remove  the  center,  the  removal  of  which  was  the  cause  of  the  acci- 
dent. Fripp  testified  that  Lighthall,  the  contractor,  directed  the 
removal  of  the  centers,  and  that  he  (Fripp)  did  not  determine  the 
time  when  they  should  be  removed.  He  also  testified  that  it  was 
the  business  of  carpenters  to  put  up  centers,  and  they  were  some- 
times removed  by  them,  but  the  masons  generally  say  when  centers 
should  be  struck,  and  generally  strike  them  themselves.  On  the 
former  occasion,  when  the  work  proceeded  with  only  these  four  cen- 
ters, the  brick  used  were  new.  The  persons  who  were  sent  to 
remove  the  centers  were  the  employees  of  the  defendant ;  were  paid 
by  it  and  were  directed  to  their  duty  by  the  defendant's  boss  car- 
penter. Lighthall  gave  notice  to  Tripp  that  he  needed  more  centers, 
further  on.    All  other  material  facts  appear  in  the  opinion. 

A.  J.  Parker^  for  plaintiff. 

M.  Hale,  for  defendants. 

P.  Potter,  J.  The  construction  of  the  terms  of  the  agreement 
between  Lighthall  and  the  defendant,  I  think,  is  a  material  question 
to  be  considered  in  this  case.  Among  the  things  that  the  defendant 
agreed  to  do,  on  its  part,  by  accepting  Lighthall's  proposition, 
was  "  to  furnish  centers."  As  the  agreement  is  silent  as  to  the  time 
when,  and  how  many  centers,  were  to  be  furnished,  I  think  the  law 
will  imply  that  it  was  in  contemplation  of  the  parties,  that  the 
defendant  should  furnish  as  many  as  the  progress  of  the  work  rea- 
sonably required.  It  could  not  reasonably  have  been  intended  by 
the  parties  to  this  contract  that  in  conducting  the  work  the  centers 
that  were  being  used,  or  those  that  should  be  required  to  sustain  the 
arch  until  the  cement  became  set  so  as  to  sustain  itself,  should  be 
struck  and  removed  forward,  without  reference  to  the  hazard  of 
doing  so ;  nor  can  it  be  implied,  I  think,  that  the  contractor  was  to 
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keep  his  employees  in  waiting  for  the  defendant  to  furnish  centers; 
and  I  find  no  evidence  that  the  contractor  had  knowledge,  at  the 
time  of  making  his  contract,  that  the  defendant  had  on  hand  a 
limited  numher  of  old  centers,  or  that  any  portion  of  centers  that 
should  be  used  should  be  struck  and  moved  forward  for  other  and 
further  use.  It  would  still  seem  to  be  reasonable,  if  it  was  the  cus- 
tom or  duty  of  the  mason  to  stnke  centers,  to  imply  an  intent  be- 
tween them  that  when  the  arch  had  become  so  set  and  strong  as 
to  justify  its  removal,  that  the  defendant  might  call  upon  the 
mason  to  strike  it.  This  I  think  may  be  regarded  as  reasonably  in 
the  contemplation  of  the  paifties  at  the  time  of  making  the  contract 

It  seems  to  have  been  conceded  upon  the  argument  that  the  fall- 
ing of  the  arch  was  owing  either  to  the  mortar  not  having  set,  to  its 
being  too  green,  or  because  of  the  unskillful  manner  of  the  removal 
of  the  center.  Whether  it  was  the  one  or  the  other  of  these  causes, 
was,  of  course,  a  question  for  the  jury ;  it  was  a  question  of  negli- 
gence, and  it  might  have  been  submitted  to  the  jury  specifically  as 
to  which  cause  produced  the  accident  It  was  not  so  submitted ; 
there  was  no  request  so  to  submit,  and  no  exception  taken  in  regard 
to  it  Indeed  the  weight  of  evidence  is,  that  the  falling  of  the  arch 
was  because  of  the  center  being  prematurely  removed.  We  may 
assume  this  after  verdict    At  all  events,  we  may  assume  negligence. 

The  important  question  is,  first,  whose  negligence  caused  the 
injury  ?  The  facts  in  relation  to  this  were  all  before  the  jury.  I 
think  the  learned  judge  correctly  charged  the  jury  upon  this  point, 
and  to  the  extent  as  follows:  "If  you  believe  the  death  occurred 
through  Mr.  Lighthall's  negligence,  then  the  defendants  are  not 
liable.^'  No  exception  is  taken  to  this  portion  of  the  charge,  nor 
to  submitting  the  question  of  LighthalFs  negligence  to  the  jury. 
It  is,  therefore,  the  law  of  this  case.  So,  too,  the  learned  judge 
charged,  as  requested  by  the  defendant's  counsel,  "that  if  the  acci- 
dent and  the  death  of  the  plaintifTs  intestate  occurred  from  Van- 
derzee's  negligence  in  prying  with  the  crowbar,  that  was  the  negli- 
gence of  a  fellow  servant  of  the  deceased,  and  plaintiff  cannot 
recover.''  This  is  not  only  sound  law,  but  it  was  the  submission  by 
the  defendant  of  the  negligence  of  that  fellow  servant  to  the  jury, 
and  their  finding  is  conclusive.  The  judge  also  charged,  at  the 
request  of  the  defendant's  counsel,  "that  if  Lighthall  was  a  servant 
of  the  company,  the  plaintiff  cannot  recover  for  the  death  of  her 
intestate,  if  caused  by  LighthaH's  negligence."    Though  I  think,  as 
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a  question  of  law,  that  Lighthall,  by  his  contract,  was  not  the  ser- 
vant of  the  defendant,  yet  the  defendant  cannot  object  to  this  as  the 
charge  was  made  as  requested,  and  it  must  be  assumed,  after  verdict, 
that  Li^hthall  was  not  the  servant  of  the  defendant  in  a  sense  to 
make  the  defendant  liable  for  his  negligence. 

The  simple  and  single  question  remains,  were  the  defendants 
guilty  of  such  negligence  as  creates  a  liability  to  an  employee  ? 

The  removal  of  the  centers  at  the  time,  and  in  the  unset  condi- 
tion of  the  mortar  or  cement,  is,  beyond  question,  the  cause  of  the 
accident;  and  it  logically  follows  that  its  removal  was  negligence, 
or  want  of  reasonable  ctre.  It  was  removed  by  the  defendant's 
employees,  by  direction  of  the  foreman  of  defendant,  to  whom 
was  intrusted  the  executive  duty  and  charge  of  that  depart- 
ment of  its  business.  Neither  by  the  terms  of  the  contract, 
nor  by  the  finding  of  the  jury,  can  we  now  hold  that  the  removal 
of  these  centers  was  a  part  of  the  duty  of  the  mason  contractor. 
By  the  express  terms  of  the  contract  the  defendant  was  to  furnish 
centers,  and,  by  fair  implication,  it  was  to  furnish  them  as  fast 
as  the  reasonable  demands  of  the  mason  work  required  them.  There 
was  nothing  in  the  contract  about  using  old  or  existing  centers,  or 
as  to  limiting  the  contractor  to  any  number  of  centers.  The  absence 
of  centers  to  meet  the  demands  of  the  contractor  was  the  default  of 
the  defendant.  There  was  no  warranty  or  statement  by  the  con- 
tractor that  it  was  safe  to  remove  the  center  in  question.  He  took 
no  responsibility.  All  he  desired  was  centers  to  work  by.  It  was 
the  duty  of  the  defendant  to  furnish  them.  The  risk  of  prema- 
turely removing  this  center  was  the  defendant's  risk.  It  pre- 
ferred the  taking  of  that  hazard  to  the  expense  or  time  of  making  a 
new  one.  Even  the  opinion  of  the  contractor  of  safety,  had  one  been 
given,  would  not  have  been  a  justification  of  the  act,  if  negligent. 

If  we  are  right  in  this  view  the  only  question  that  remains  is 
this :  The  act  performed  being  by  the  direction  of  a  fellow  servant, 
was  the  risk  by  which  the  plaintiff's  intestate  lost  his  life  one  which, 
in  law,  he  assumed  when  he  entered  into  the  defendant's  employ- 
ment ?  What  is  the  implied  contract  between  master  and  servant 
in  this  regard  ?  The  rule  was  held  in  this  department,  in  the  cases 
of  Brickner  v.  The  iV.  Y.  O.  £  H.  R,  R.  Co.,  reported  in  2  Lans. 
606,  and  in  the  case  of  Laning  v.  The  Same,  decided  at  the  same 
term,  subsequently  reviewed  in  the  court  of  appeals,  and  reported 
in  49  N.  Y.  521,  etc,  where,  at  pages  532  and  533,  the  rule  or  duty 
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is  much  better  expressed,  as  follows :  "  Tliat  duty  or  contract  is  to 
the  result,  that  the  servant  shall  be  under  no  risks  from  imperfect 
or  inadequate  machinery,  or  other  material  means  or  appliances,  or 
from  unskillful  or  incompetent  fellow  servants  of  any  grade.  And 
there  is  not  a  performance  of  it  until  there  has  been  placed,  for  the 
servant's  use,  perfect  and  adequate  physical  means,  and  for  his  help- 
meets fit  and  competent  fellow  servants,  or  due  care  used  to  that 
end.  That  some  general  agent,  clothed  with  the  power  and  charged 
with  the  duty  to  make  performance  for  the  master,  has  not  done  his 
duty  at  all,  or  has  not  done  it  well,  neither  shows  a  performance  by 
the  master,  nor  excuses  the  master's  non-performance."  "  It  is  for 
the  master  to  do,  by  himself,  or  by  some  other.  When  it  is  don^, 
and  not  until  then,  his  duty  is  met  or  his  contract  kept."  This 
extract,  in  its  spirit,  I  think,  covers  the  case  at  bar,  and  controls 
our  action.  It  contains  an  elaborate  review  of  the  cases,  and  is  a 
fair  epitome  of  the  most  modern  rule  of  liability  between  master  and 
servant  in  this  class  of  cases.  The  cases  cited  in  this  opinion  need 
not  be  repeated  here,  nor  need  we  look  beyond  that  case  for  a  differ- 
ent rule  if  the  case  at  bar  comes  within  it,  as  I  think  it  does.  The 
plaintiff's  intestate  was  directed,  by  an  authority  he  felt  bound  to 
obey,  to  do  an  act  that  the  exercise  of  a  discreet  and  reasonable 
judgment  would  have  pronounced  dangerous  in  the  extreme.  It 
seems  to  me  to  have  been  the  extreme  of  gross,  not  to  say  reckless, 
negligence;  and  for  which,  within  the  rule  above,  the  defendants 
are  liable.  I  think  the  plaintiff  should  have  judgment  upon  the 
verdict  with  costs,  and  that  the  order  of  the  special  term  should  be 
affirmed  with  costs. 

# 

MiLLEB,  P.  J.,  and  Parker,  J.,  concurred. 

Judgment  on  the  verdict  with  costs. 
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WiU — winess  to — emdeTice  of  testamenta/ry  eapacUy, 

One  named  as  execator  in  a  will  may  be  a  witness  before  the  sarrogate  on  iti 

probate. 
One,  to  whom  a  legacy  is  left  thereby,  may  also  be  a  witness. 
The  testator's  correspondence,  his  manner  of  conducting  business,  and  the 

character  of  the  will  itself,  held  to  be  stronger  evidence  of  the  testator's 

capacity  than  the  opinions  of  experts. 


352  THIED  DEPAETMENT, 

Harper  y.  Harper. 

This  is  an  appeal  from  the  decision  of  the  surrogate  of  Delaware 
county,  admitting  to  probate  the  last  will  and  testament  of  William 
Parker,  deceased,  which  decision  or  decree  was  entered  on  the  31st 
day  of  July,  1871. 

The  will  bears  date  December  28,  1869.  The  testator  died 
August  2,  1870,  leaving  no  lawful  issue  or  widow  surviving  him ; 
but  left  three  brothers,  James  Parker,  Samuel  and  Benjamin  Parker, 
and  five  sisters,  Elizabeth  P.  Harper,  Jane  and  Sarah  Parker,  Mary 
Dunshee  and  Harriet  Erskine;  also,  one  nephew,  son  of  Fanny 
Harper,  a  deceased  sister.  The  estate,  real  and  personal,  amounted 
to  about  $8,000. 

Elizabeth  P.  Harper,  sister  of  deceased,  alone  contested  the  pro- 
bate of  the  alleged  will  before  the  surrogate  upon  the  ground,  first, 
that  at  the  time  it  was  executed  the  deceased  was  not  of  sound  mind 
and  memory,  and  was  not  competent  to  make  a  last  will  and  testa- 
ment ;  and^  second,  that  the  will  was  not  properly  executed  and 
attested. 

Oilhert  <&  Maynard^  for  appellant 

W.  Oleason,  for  respondent 

P.  Potter,  J.  Upon  the  question  of  the  capacity  of  the  testator, 
it  became  necessary  for  this  court  to  review  the  whole  evidence  in 
the  case,  such  a  review  being  in  the  nature  of  a  rehearing  in  equity. 
The  rule  in  such  cases  is,  that  if  the  facts  established  by  legal  and 
competent  evidence  are  sufficient  to  uphold  the  decision  or  decree 
of  the  surrogate,  it  will  not  be  reversed  if  substantial  justice  appears 
to  have  been  done,  even  though  technically  evidence  has  been  im- 
properly admitted  or  rejected  by  the  surrogate;  and  unless  it  can 
be  shown,  or  is  clearly  seen,  that  the  rulings  in  that  regard  has 
done,  or  might  have  done,  injustice  to  the  party  moving  the  review. 

It  appears  from  the  case  that  the  testator,  at  the  time  of  his  de- 
cease, was  but  about  sixty  years  of  age ;  had  been  known  as  a  man 
of  fair,  ordinary  intelligence,  fully  equal  to  the  average  of  men 
engaged  in  the  pursuit  of  farming.  He  was  a  correct  business  man ; 
a  man  of  strong  religious  views ;  filled  the  offices  of  trustee  in*the 
church,  and  was  clerk  of  the  sessions ;  and  was  director  and  clerk 
of  a  turnpike  company.  He  was  a  regular  attendant  of  church,  and 
performed  well  the  duties  of  the  offices  he  held,  and  in  the  keeping 
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of  accounts.  The  will^  in  form,  is  a  reasonable  and  sensible  instru- 
ment. It  diyides  his  estate  among  his  near  relatives,  with  much 
more  than  ordinary  equality,  in  cases  where  wills  are  made,  and 
strongly  assimilates  in  its  disposition  to  the  provisions  of  the  statute 
in  cases  of  intestacy.  The  will  contains  sixteen  clauses.  The  first 
clause  is  merely  the  appointment  of  his  executoris,  and  the  confer- 
ring of  authority  upon  them  to  dispose  of  his  estate. 

The  thirteen  following  clauses  (except  the  tenth  and  eleventh)  are 
specific  small  bequests  of  clothing  or  articles  of  household  goods, 
divided  among  near  relatives  and  friends,  in  a  manner  evincing  the 
exercise  of  thought,  discretion,  judgment  and  affection.  The  tenth 
clause  is  a  bequest  to  his  nephew  and  namesake,  William  Parker 
Dunshee,  of  stock  in  the  Charlotte  turnpike  company  of  the  nomi- 
nal value  of  1300,  and  a  sword  and  belt  worn  by  his  grandfather, 
Samuel,  in  the  war  of  1812. 

The  eleventh  clause  is  a  bequest  to  his  nephew,  William  Henry 
Harper,  one  of  the  executors  named  in  his  will,  of  one  hundred 
dollars.  The  sixteenth  clause  is  merely  directory  to  his  executors 
as  to  the  time  of  making  distribution  of  his  estate. 

The  fifteenth  clause,  which  is  the  residuary  clause,  divides  the 
rest  of  the  estate  as  follows : 

"  15th.  The  residue  of  my  estate  to  be  divided  into  (8)  eight  equal 
parts,  and  distributed  as  follows:  One  part,  or  one-eighth  each,  to 
each  of  my  brothers,  James,  Samuel  and  Benjamin,  and  one  party 
or  one-eighth  each,  to  each  of  my  sisters,  Jane  Parker,  Mary,  the 
wife  of  Henry  W.  Dunshee,  Harriet,  the  wife  of  John  Erskine,  and 
Sarah  Parker,  and  the  remaining  one-eighth  part  to  be  safely  in- 
vested by  my  executors  (or  the  survivor  of  them),  ftnd  the  interest 
arising  therefrom  is  to  be  paid  semi-annually  to  my  sister,  Elizabeth 
P.  Harper,  and  upon  her  demise  they  are  to  dispose  of  this  said  one- 
eighth  part  as  follows :  Out  of  it  they  will  give  to  James  Henry 
Harper,  son  of  my  sister  Fanny,  one  hundred  (1100)  dollars,  and 
the  balance  of  this  one-eighth  is  to  be  divided  into  six  (6)  equal 
parts.  Five  (5)  parts  of  which  I  give  in  trust  to  the  session  of  the 
United  Presbyterian  Church  of  North  Kortright,  and  their  succes- 
sors, the  interest  to  be  appropriated  by  them  annually  for  the  pro- 
motion of  the  kingdom  of  our  Lord  and  Saviour  Jesus  Christ  in  the 
world,  either  in  the  cause  of  foreign  or  domestic  missions,  as  they 
shall  judge  most  conducive  to  th%good  of  souls ;  and  the  remaining 
one  part,  or  one-sixth,  my  executors  will  appropriate  toward  pro- 
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Tiding  suitable  grave-stones  for  myself  and  wife^  and  to  the  keeping 
of  our  graves  in  good  order." 

The  only  inequality  between  the  brothers  and  sisters  is  this :  that 
while  an  estate  in  fee,  or  the  whole  estate  in  one-eighth,  is  given  to 
each  of  the  other  seven  of  the  brothers  and  sisters,  but  a  life  estate 
is  given  to  his  sister,  Elizabeth  P.  Harper,  in  the  other  one-eighth 
of  this  residue,  though  one  hundred  dollars  therefrom  is  given  abso- 
lutely to  her  son,  James  Henry  Harper,  who  is  a  witness  to  the  will. 

It  is  therefore  seen,  not  only  in  the  form,  but  in  the  provisions  of 
the  will ;  in  the  recollection  of  his  various  relatives,  to  whom  kind 
and  affectionate  remembrances  are  provided ;  in  the  equal  division 
of  his  estate  into  shares  corresponding  to  the  numbers  of  brothers 
and  sisters,  the  will,  speaking  for  itself,  beai*s  strong  evidence  of  a 
mind  exercised  by  sound  reason,  and  by  a  discreet  and  discriminating 
judgment,  with  power  to  calculate  and  a  mind  directed  by  the  spirit 
of  justice  and  equity.  Other  grounds  must,  therefore,  be  shown  to 
defeat  the  will,  than  its  form  or  provisions.  It  is  this  sister,  Eliza- 
beth P.  Harper,  to  whom  but  a  life  estate  is  given,  that  contests  the 
probate  of  .the  will.  As  an  heir  at  law  of  the  testator  Mrs.  Harper 
would  have  inherited  the  equal  undivided  one-eighth  absolutely. 

It  is  claimed  by  the  appellant,  that  when  the  said  will,  or  paper 
purporting  to  be  such,  was  made  and  acknowledged,  the  said  Wil- 
liam Parker  was  not  of  sound  mind  and  memory,  but  that,  on  the 
contrary,  he  was  of  unsound  mind,  weak,  demented,  imbecile  and 
insane. 

It  may  well  be  conceded,  that,  though  a  will  may  in  its  form  and 
features,  and  in  the  apparent  wisdom  and  justice  of  its  provisions, 
carry  the  impress  of  being  dictated  by  wisdom,  and  by  the  exercise 
of  a  sound  mind;  yet,  if  in  fact  it  be  true,  that  its  maker  did  not  at 
the  time  possess  a  sound  mind ;  if  he  was  insane ;  if  by  reason  of 
weakness  or  imbecility  he  was,  what,  in  law,  is  known  as  non  compos 
mentis,  the  instrument,  so  called  a  will,  would  be  without  legal  effect. 
This,  then,  was  one  of  the  leading  issues  in  the  case,  and  has  been 
found  by  the  surrogate  on  the  side  of  capacity  and  soundness  of 
mind  sufficient  to  make  a  valid  will;  and  this  is  mainly  a  question 
of  fact  to  be  determined  by  the  testimony  of  witnesses  by  the  surro- 
gate, and  may  be  reviewed  by  this  court.  Gardiner  v.  Gardiner, 
34  N.  Y.  156.  On  such  review,  if  it  is  found  that  opinions  of  testa- 
mentary capacity  are  given  both  ways,  or  stand  in  conflict,  unless 
the  preponderance  is  strongly  against  the  finding  of  the  surrogate^ 
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the  great  advantage  possessed  by  him  of  a  personal  inspection  of  the 
witnesses,  and  the  opportunity  of  witnessing  their  manner  of  testi- 
fying>  give  to  that  oflBcer  such  peculiar  advantages  and  opportuni- 
ties of  weighing  testimony  over  that  of  the  reviewing  court,  that  a 
reversal  of  his  judgment  will  be  rai'ely  ordered ;  for  it  is  now  the 
established  law  of  this  State,  that  the  legal  presumption,  to  begin 
with,  is,  that  every  man  is  compos  mentis,  and  the  burden  of  proof 
that  he  is  no7i  compos  mentis  rests  on  the  party  who  alleges  that 
unnatural  condition  of  mind  existing  in  the  testator.  Delafield  v. 
Parish,  25  N.  Y.  9.  But  it  is  also  the  rule,  that,  in  the  first 
instance,  the  party  propounding  the  will  must  prove  the  mental 
capacity  of  the  testator.  I  have  examined,  with  some  care,  the 
evidence  given  upon  these  issues.  It  would  be  impracticable,  as  it 
would  be  tedious,  to  make  a  complete  analysis  or  abstract  of  the 
evidence  on  either  side.  If  this  should  be  done,  still  we  must  draw 
the  conclusion  as  to  which  side  is  the  preponderance.  Briefly,  then, 
in  my  opinion  the  weight  of  evidence  is  upon  the  side  of  the  pro- 
ponents, as  found  by  the  surrogate. 

Up  to  the  period  of  July  25, 1867,  no  question  as  to  the  capacity 
of  the  testator  arises.  At  that  time  he  had  what  was  supposed  to 
be  a  sun-stroke,  which  affected  him  in  a  degree,  and  at  certain,  times 
more  seriously  than  at  others.  When  most  seriously  affected  it 
rendered  it  difficult  for  him  to  express  his  wishes,  and  sometimes  to 
articulate  distinctly ;  but  from  the  time  of  the  said  sun-stroke,  until 
June,  1870,  about  six  months  subsequent  to  the  date  of  the  will  in 
question,  he  kept  regular  book  accounts,  of  dealings  and  transac- 
tions with  a  large  number  of  persons,  in  the  fonns  of  debtor  and 
creditor,  with  balances  and  settlements  entered,  with  more  than 
ordinary  regularity,  skill  and  accuracy,  evincing  judgment  and 
capacity  to  understand  and  transact  business.  So,  too,  there  was 
introduced  as  evidence  of  his  capacity  letters  of  correspondence 
from  him,  addressed  to  various  of  his  relatives  and  friends,  com- 
mencing on  the  30th  July,  1867,  three  days  after  the  sun-stroke, 
and  down  to  February,  1870,  two  riionths  aft«r  the  date  of  the  will. 
All  these  letters  bear  evidence  of  a  sound,  discriminating  mind, 
competent  to  give  historical  details  of  matters  of  domestic  family 
interest,  and  with  details  of  mathematical  calculation  and  intelligent 
information,  which  only  a  sound  mind  could  perform.  These  evi- 
dences, to  my  mind,  are  more  reliable  than  speculations  and  opinions 
of  witnesses,  inexpert  and  incompetent  to  express  opinions  gener- 


356  THIfiD  DEPAETMENT, 

Harper  t.  Harper. 

allj>  from  short  and  occasional  interyiews^  had  at  times  not  always 
the  best  for  determining  the  testamentary  capacity  of  the  testator. 
It  is  true  that  the  witnesses  to  the  will  who,  by  law,  are  permitted, 
from  the  nature  and  necessity  of  the  case,  to  express  opinions  as  to 
the  testator's  capacity  to  make  a  will,  failed  to  sustain  the  propo- 
nents' first  issue,  yet  the  proponents  are  not,  in  law,  limited  in  that 
respect  to  those  witnesses.  Witnesses  to  a  will  are  often  called  from 
a  class  of  persons,  not  experts,  not  competent  to  express  opinions  of 
capacity.  Except  for  the  reason  that  they  occupy  that  position,  and 
are  thus  by  law  allowed  to  give  opinions  (which  is  an  exception  to 
the  general  rule),  they  would  not  be  allowed.  When  the  opinions 
of  such  witnesses  are  given,  if  in  favor  of  the  testator's  capacity, 
though  it  ia  prima  facie  sufficient,  in  the  first  instance  it  is  not  con- 
clusive; so  neither  on  the  other  hand,  if  their  testimony  fails  to 
prove  testamentary  capacity  in  the  testator,  is  the  proponent  con- 
cluded thereby.  Their  testimony,  like  other  witnesses,  is  to  be 
weighed  by  considerations  of  interest  afi^ecting  it,  as  well  as  by  their 
incompetency  to  express  opinions  as  experts.  Testamentary  capacity 
may  be  otherwise  proved,  and  may  be  established  against  their 
opinions.  In  this  case  strong  opinions  were  given  by  witnesses  not 
experts,  of  incapacity  of  the  testator,  and  in  this  respect  there  was 
great  conflict,  and  of  this  character  of  opinions,  perhaps,  a  prepon- 
derance was  against  his  capacity;  certain  it  is,  there  was  strong  con- 
flict, but  the  correspondence  of  the  testator,  which  was  produced, 
and  the  will  itself,  with  its  reasonable,  logical  and  systematic  pro- 
visions, was  much  stronger  evidence  of  capacity  than  any  possible 
theoretical,  inexpert  opinions,  based  upon  particular  acts  or  sayings 
of  the  testator  seen  or  heard  by  parties  at  occasional  interviews 
during  the  same  period,  and  perhaps  at  the  most  unfavorable  mo- 
ments of  acute  suffering  of  the  testator  from  a  painful  illness,  aflect- 
ing  in  degree,  at  such  times,  the  strength  of  his  mind.  This  cor- 
respondence and  this  will  demonstrated  that  the  testator  possessed 
a  sound  mind  and  was  fully  competent  to  reason,  to  calculate,  to 
judge,  and  wisely  to  dispose  of  his  estate.  The  conversation  of  the 
testator  with  his  brother-in-law,  Henry  W.  Dunshee,  who  drew  the 
will  at  the  time  it  was  prepared,  I  believe,  and  the  memoranda  fur- 
nished, made  by  the  testator,  prepared  by  himself  and  in  his  own 
handwriting,  enumerating  the  intended  beneficiaries  of  small  gifts, 
and  the  articles  to  be  given ;  the  evidence  of  correct  memory  of 
names  and  relationship ;  the  special  reason  and  propriety  of  the 
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gift;  the  eqnality  of  distribntion  of  the  bulk  and  residne  of  his 
estate  among  his  brothers  and  sisters,  with  but  a  single  exception 
and  the  reason  given  for  the  exception'  have  satisfied  my  mind  with 
the  correctness  of  the  surrogate's  conclusion  upon  the  question  of 
the  testator's  capacity,  notwithstanding  it  was  urged  that  such  con- 
clusion was  against  the  opinion  of  medical  experts. 

From  a  careful  examination  of  the  testimony  of  the  two  medical 
experts,  I  am  unable  to  find  that  it  results  in  an  opinion  of  inca- 
pacity to  make  a  will,  but  the  contrary.  Dr.  Norwood,  the  family 
physician,  who  only  saw  him  at  intervals  of  three  or  four  months, 
states  his  disease  to  have  been  chronic  meningitis — a  chronic  infla- 
mation  of  the  covering  of  the  brain,  causing  him  pain  and  heat 
about  the  system,  and  loss  of  the  faculty  of  thought;  this  followed 
and  was  the  result  of  the  sun  stroke.  At  times  it  was  acute,  as 
when  he  had  been  overworking  with  his  head  down,  splitting  wood, 
or  work  of  that  character.  By  giving  him  time  and  having  patience 
with  him  at  the  intervals,  he  could  do  business.  Witness  did  busi- 
ness with  him  requiring  the  counting  of  money  and  the  giving  and 
passing  of  receipts.  *^  At  these  intervals  I  think  he  was  competent 
to  transact  business,  with  no  one  to  bother  him,  if  it  was  not  very 
complicated." 

After  stating  that  his  case  was  incurable,  he  says :  *'  I  did  not 
regard  his  mind  as  entirely  sound.  His  mental  state  was  that  of 
dementia.  That  is  a  species  of  insanity.  The  characteristics  of  this 
mental  condition  are  the  loss  of  power  of  thought.  In  the  acute 
stages,  total  loss ;  in  the  chronic,  partial  loss."  ''In  such  cases,  all 
the  faculties  of  the  mind  are  more  or  less  deadened.  As  distin- 
guished from  other  forms  of  insanity,  the  mind  is  more  passive." 
To  the  direct  question, ''  What,  in  your  opinion,  about  December, 
1869,  was  his  mental  ability  to  make  a  final  disposition  of  an  estate 
of  the  value  of  18,000  among  some  fifteen  persons  without  assist- 
ance?" Ans.  "If  it  did  not  require  much  figuring,  I  think  he 
might  do  it  to  give  him  time.  If  it  did  require  much  figuring,  he 
would  be  incapable  to  do  it  without  assistance.  I  am  speaking  of 
times  when  he  was  in  his  ordinary  condition  after  he  was  taken  sick, 
and  not  of  the  times  when  he  was  worse.  At  such  times  he  was 
entirely  incapable  of  transacting  business."  The  cause  of  his  death 
was  inflammation  of  the  lungs. 

Again,  "I  do  not  think  there  was  any  organic  affection  of  the 
brain;  what  there  was,  was  sympathetic.  In  the  acute  forms  of 
this  disease  the  patient  is  in  a  state  of  total  dementia.    Dementia  is 
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a  total  loss  of  the  faculty  of  the  power  of  thought.  In  the  chrouio 
form  there  is  partial  dementia.  At  times  he  appeared  to  be  rational 
as  far  as  he  could  go,  and  calculate.  In  cases  of  dementia  the 
thought  they  do  have  is  rational,  as  far  as  they  can  think.  Demen- 
tia ,is  something  more  than  a  mere  weakening  of  the  mind  ;  it  is  the 
loss  of  the  power  of  thought,  unsound  mind.  By  unsound  mind, 
I  understand,  all  forms  of  insanity  may  be  included,  no  matter  how 
weak  the  intellect;  still  the  man  is  of  sound  mind,  if  it  is  mere 
weakness.  This  disease  had  no  other  effect  upon  the  mind  of  Mr, 
Parker,  excepting  producing  loss  of  power  of  thought"  This  is  all 
that  is  important  in  the  testimony  of  this  witness.  The  distinctions 
are  not  quite  clear  to  my  mind,  between  "dementia"  and  "partial 
dementia,"  upon  the  question  of  soundness  of  mind.  But  accepting 
this  opinion  as  sound,  as  I  understand  it,  that  there  may  be  sound 
mind  in  cases  of  partial  dementia,  then  the  case  is  brought  back  to 
the  question,  Was  the  testator  at  the  time  of  making  his  will,  in  the 
language  of  the  law,  c-ompos  mentis  f 

There  is  certainly  nothing  in  this  medical  opinion  to  overthrow 
the  conclusion  of  the  surrogate,  upon  the  legal  rules  adopted  by  the 
courts  as  the  criterion.  The  subject  has  lately  undergone  thorough 
examination  in  the  highest  courts,  of  all  the  cases,  the  summary  of 
all  of  which  is  this :  *'  If  the  testator  has  sufficient  capacity  to  com- 
prehend perfectly  the  condition  of  his  property,  his  relations  to  the 
persons  who  were,  or  should,  or  might  have  been  the  objects  of  his 
bounty,  and  the  scope  and  bearing  of  the  provisions  of  his  will,"  he 
is  competent  to  make  a  will.  Delajield  v.  Painshy  25  N.  Y.  9,  and 
cases  cited. 

Another  medical  witness  was  called  on  the  trial  by  the  contest- 
ants. Dr.  Hubbell,  with  less  personal  opportunities  to  form  an  opin- 
ion, and  whose  opinion  was  mainly  formed  upon  the  statements  of 
Dr.  Norwood.  There  was  no  essential  disagreement  between  them. 
Indeed  I  think  the  opinion  of  Dr.  Hubbell  was  more  favorable  to 
the  proponents  than  that  of  Dr.  Norwood.  He  said :  "A  man  may 
have  meningitis,  and  may  be  rational.  I  think  the  majority  would 
be."  Also,  "A  man  may  have  acute  meningitis,  so  as  to  be  insensi- 
ble, without  the  organic  substance  of  the  brain  being  diseased." 
"  He  may  have  chronic  meningitis  of  long  duration,  without  the 
brain  tissue  being  affected."  "As  a  general  rule,  persons  with 
chronic  meningitis  are  capable  of  transacting  some  kinds  of  business 
at  times.  When  a  person  cannot  transact  business  in  this  state,  it 
is  for  want  of  concentration  of  thought  as  one  reason.    If  a  person 
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has  sufficient  concentration  of  thought  to  do  business^  he  is  likely 
to  do  it  intelligently.  If  the  person  had  concentration  of  thought 
sufficient  to  make  the  will  described,  I  think  it  would  be  done  intel- 
ligently." I  have  dwelt  at  length  upon  this  point  of  capacity  of  the 
testator,  because  it  seemed  to  be  the  great  point  upon  which  the 
contestants  relied,  and  taking  the  rule  on  this  point  to  be,  as  I 
understand  it,  that  the  competency  of  the  mind  must  be  judged  of 
by  the  nature  of  the  act  done,  in  view  of  all  the  circumstances  of  the 
case,  I  think  the  surrogate  arrived  at  the  right  conclusion  upon  this 
point.    It  is  a  sensible  will,  sensibly  made. 

But  the  contestants  have  raised  several  legal  objections  to  this 
probate,  arising  upon  the  trial  before  the  surrogate,  that  demand  our 
consideration. 

The  first  objection  taken  is,  that  James  EL  Harper,  a  subscribing 
witness  to  the  will,  and  who  is  also  a  legatee  to  the  amount  of  one 
hundred  dollars,  was  an  incompetent  witness  to  its  execution,  and 
to  conversations  at  the  time  with  the  testator.  This  objection  is  not 
very  clearly  presented  —  at  all  events,  its  force  is  not  seen.  The 
objection  to  his  being  a  legatee  and  witness  is  cured  by  a  provision 
of  the  Bevised  Statutes,  volume  2,  chapter  6,  page  65,  section  45  (50), 
which  declares  that  he  shall  be  a  competent  witness  and  compellable 
to  testify,  and  the  will  shall  only  be  so  far  affected  as  to  make  void 
the  legacy  to  such  witness.  This  statute  made  him  a  competent 
witness  to  a  will.  Another  branch  of  the  objection,  viz. :  *^  That 
the  witness  is  an  heir  at  law  of  the  deceased,  and  that  the  evidence 
offered  is  improper,  because  it  proves  a  transaction  and  conversation 
between  deceased  and  witness,  as  against  the  contestant,  who  is  an 
heir  at  law  of  the  deceased,"  is  not  only  confused  as  a  proposition, 
but  is  untrue,  in  part,  as  matter  of  fact.  The  witness  is  a  son  of 
the  contestant,  who  is  still  living.  He  is  not,  therefore,  an  heir  at 
law  of  the  deceased.  If  this  signature  of  the  witness  James  H. 
Harper,  to  the  will,  was  a  transaction  between  the  testator  and  him- 
self^ the  proof  of  that  fact  by  himself,  to  which  he  made  no  objec- 
tion on  his  own  behalf,  did  not  do  any  injury  to  the  appellant.  She 
was  in  no  wise  legally  injured  thereby.  His  signature  had  been 
previously  proved,  which  was  all  sufficient  to  make  good  probate. 
But,  though  interested  in  the  will,  which  does  not  disqualify,  he 
was  not  then  a  party  to  the  action,  neither  a  proponent  or  contest- 
ant,  nor  a  person  from,  through  or  under  whom  any  party  or  inter- 
ested person,  derived  any  interest  or  title  —  if  interested  in  the 
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event  by  reason  of  his  legacy,  he  may  still  be  a  witness,  and  he  is 
in  no  condition  to  raise  the  objection,  he  was  not  a  contestant,  and 
is  not  here  as  a  party  appellant.  .  Besides,  it  is  a  rale,  on  review  of 
decrees  of  surrogates,  which  are  in  the  nature  of  a  rehearing  in 
equity,  not  to  reverse  the  decree  on  the  ground  of  the  admission  of 
evidence,  technically  improper,  if  the  facts  established  by  legal  and 
competent  evidence  are  sufficient  to  uphold  it.  Olapp  v.  FulUrtoiVj 
34  N.  Y.  190 ;  Schenck  v.  Dart,  22  id.  420.  The  old  common-law 
disqualifications  on  the  ground  of  interest,  as  well  as/that  of  being 
a  subscribing  witness,  are  changed  by  statute. 

The  same  objection,  in  substance,  as  is  taken  to  the  witness  Har- 
per, is  taken  to  the  witness  Henry  W.  Dunshee  (except  that  the 
latter  was  not  a  subscribing  witness  to  the  will),  that  he  was  a  legatee 
of  a  set  of  commentaries  of  the  estimated  value  of  $5.00.  In 
my  view  I  cannot  distinguish  this  objection  from  that  in  the  case 
of  Harper  (except  as  above).  He  was  duly  cited  before  the  surro- 
gate as  a  party  entitled  to  notice  of  probate.  He  did  not  become  a 
party  there,  either  as  proponent  or  contestant.  He  is  not  a  party 
on  this  appeal.  His  only  interest  in  the  case  was  his  legacy.  He 
had  not  accepted  that,  he  could  not  accept  it  before  probate.  Before 
probate  he  divested  himself  of  that  intent  by  release,  not  only  but 
took  an  indemnity  which  neutralized  all  interest,  so  that  he  was 
competent  at  common  law.  If  he  was  then  disqualified,  it  was 
by  reason  of  some  statute  provision.  But  if  there  is  a  legal  techni- 
cal error  in  admitting  him  to  testify,  I  think  the  probate  should 
still  be  upheld  upon  the  authorities  above  cited,  and  his  right  to  dis- 
claim as  settled  in  Burriit  v.  Silliman,  13  N.  Y.  93. 

The  only  other  objection  that  is  seriously  urged  is,  that  Alexander 
C.  Leal,  one  of  the  executors  in  the  will,  was  admitted  as  a  witness. 
He  is  not  a  legatee,  but  a  party.  The  authority  relied  upon  to  sus- 
tain this  objection,  is  Burritt  v.  SilUman,  »upra.  That  case,  in  the 
court  of  appeals,  does  not  decide  the  point,  though  it  was  discussed. 
It  was  held  as  claimed,  at  the  circuit,  and  affirmed  at  general  term, 
but  was  reversed  on  other  grounds  in  the  court  of  appeals.  The 
case,  however,  was  tried  before  the  change  in  the  statute  allowing 
parties  in  surrogate's  courts  to  be  witnesses.  Upon  the  whole 
case,  I  think  the  decree  was  right  and  should  be  affirmed  with  costs, 
of  the  parties  on  this  appeal,  to  be  paid  out  of  the  estate. 

Miller,  P.  J.,  and  Parker,  J.,  concurred. 
Decree  affirmed  with  costs  of  appeal  to  be  paid  out  of  the  estate. 
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appellant. 
Master  and  Mrvant  —  diaeharge  of  servant  --  Employee  of  NiOwnal  B(Kik, 

Plaintiff,  who  liad  been  hired  bjr  the  president  of  a  national  bank  as  teller  for 
a  specified  time,  refnsed  to  obej  certain  orders  of  the  cashier.  Some  time 
afterward  the  cashier  informed  the  president  of  sach  disobedience,  and  he 
thereupon,  before  the  expiration  of  the  specified  time,  discharged  plaintiffi 
HM,  that  plaintiff  was  not.  entitled  to  recover  his  salary  for  the  unexpired 
portion  of  the  term  of  service. 

A  servant  may  be  discharged  by  the  master  for  misconduct  before  the  expira- 
tion of  the  time  for  which  he  was  hired,  although  the  discharge  is  not  made 
at  the  precise  time  of  the  misconduct,  nor  the  grounds  stated. 

A  national  bank  cannot  hire  one  of  its  officers  for  a  specified  time. 

Knowledge,  without  objection,  by  the  directors  of  a  bank  that  one  is  acting  in 
its  employ,  does  not  ratify  the  details  of  a  contract  for  his  employment^  by 
the  president,  unless  they  knew  of  such  details. 

This  was  aii  action  by  the  plaintiff  to  recover  wages  or  salary,  as 
the  teller  of  a  bank^  from  September,  1870,  at  which  time  he  was 
discharged,  until  1st  April,  1871,  which  he  claims  was  the  end  of 
the  year  for  which  he  was  employed,  at  the  rate  of  170  per  month. 

The  plaintiff  recovered  a  verdict  at  the  circuit  for  the  amount  of 
his  claim.  Exceptions  were  taken  by  the  defendant,  an  order  made 
allowing  a  case  to  be  made,  and  that  the  exceptions  be  heard  in  the 
first  instance  at  the  general  term.  The  exceptions,  and  the  facts 
upon  which  they  were  founded,  sufficiently  appear  in  the  opinion. 

Laming  &  Kelhggj  for  plaintiff. 

D.  D.  Walrath  and  Charles  Mason,  for  defendant. 

P.  PoTTEB,  J.  The  plaintiff  was  dismissed  by  the  president  of 
the  defendants.  It  was  one  of  the  defenses,  set  up  in  the  answer, 
that  during  the  plaintiff's  employment  he  was  insubordinate  and 
disobedient  to  the  directors  of  the  defendant,  that  he  disobeyed  and 
disregarded  their  lawful  instructions  and  commands,  specifying  the 
particulars,  thereby  forfeiting  his  position ;  and  that  for  that  reason 
he  was  dismissed,  eta  There  was  evidence  in  the  case  that  the 
plaintiff  was  left  in  charge  of  the  bank  after  bank  hours  and  at 
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night.  The  bank  is  a  place  of  deposit  of  bonds  of  the  bank — of  the 
stockholders,  directors,  and  people  of  the  vicinity — the  outside 
windows  slide  up  and  down,  but  th^  building  had  inside  iron  shut- 
ters. These  inside  shutters  the  plaintiff  left  open  at  night.  The 
evidence  was,  that  he  was  remonstrated  with  by  the  cashier  for  this, 
and  informed  that  it  would  not  answer ;  that  there  was  too  much 
property  there  to  be  thus  exposed ;  that  the  plaintiff  replied  that 
the  windows  would  be  left  open  if  he  dedired  it;  that  on  that  after- 
noon the  cashier  closed  the  iron  shutters,  and  found  out  the  nexti 
day  they  had  been  open  again.  The  cashier  testifies  that  he  had 
another  interview  with  the  plaintiff  next  evening;  that  the  plaintiff 
persisted  in  his  conduct,  and  said  he  should  op^'.n  them  just  when 
he  pleased. 

There  is  some  conflict  of  evidence  as  to  these  interviews,  but  none 
to  the  fact  of  leaving  the  windows  open.  There  was  also  evidence 
of  disobedience  of  the  commands  of  the  cashier  about  the  entries  in 
the  books,  not  necessary  to  be  stated.  By  the  testimony  of  the 
cashieiv  the  plaintiff  was  a  relative  of  his,  and  he  did  not  inform  the 
president  of  this  misconduct  until  about  the  time  the  plaintiff  was 
dismissed.  There  is  some  conflict  of  evidence  about  the  time  of 
these  occurrences,  and  the  period  between  them  and  the  discharge, 
and  also  as  to  the  time  when  the  president  was  informed  of  them. 
The  president  was  seldom  at  the  bank.  This  statement,  however,  is 
suflScient  to  present  one  of  the  points.  The  defendant's  counsel 
asked  the  judge  to  charge,  as  a  proposition,  among  other  things,  as 
follows :  "  Twelfth.  Mr.  Stewart  (the  president)  was  justified  in  dis- 
missing the  plaintiff  for  misconduct.*'  This  the  court  refused,  and 
there  was  an  exception ;  and  also, 

"  Thirteenth,  The  president  was  not  required  to  state  any  of  his 
reasons  for  dismissing  the  plaintiff.  If  they  existed  that  was  enough." 
The  court  refused  to  charge  this,  and  there  was  an  exception. 

If  these  propositions  were  right,  and  the  refusal  so  to  charge  was 
error,  the  learned  judge  did  not  cure  the  twelfth  proposition  by  his 
subsequently  charging  it  with  a  qualification  as  follows :  "  There 
were  suf&cient  grounds  for  defendants'  discharging  the  plaintiff 
from  their  employment,  t/ «wcA  ^rowwd^  Aarf  "been  acted  upon  when 
they  occurred^  or  had  been  stated  to  the  plaintiff  when  he  was  dis- 
charged,^* The  learned  judge  then  adopts  these  qualifications  as 
law,  and  adds  :  ^'  As  no  reason  or  ground  was  stated  to  the  plaintiff 
for  his  dismissal,  when  he  was  dismissed  from  the  defendants'  em- 
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ployment  by  the  defendants'  president;  his  discharge  is  not  justified 
by  the  evidence  if  there  was  a  valid  contract  then  in  force  for  plain- 
tiff's employment  for  the  term  of  one  year  from  the  first  day  of 
April,  1870,  or  by  the  month  during  thai;  year.'*  This  portion  of 
the  charge  was  also  duly  excepted  to. 

I  am  inclined  to  think  there  was  error  both  in  the  refusals  to 
charge,  and  in  this  portion  of  the  charge.  It  is  assumed  by  the 
learned  judge  in  these  propositions,  that  the  president  of  this  bank 
had  the  power  to  dismiss  the  plaintiff  from  employment,  upon  suf- 
ficient grounds,  if  done  at  the  proper  time,  if  the  grounds  upon 
which  he  was  dismissed  had  been  stated  when  he  was  discharged. 
The  jury  were  bound  to  regard  this  as  the  law,,  and  to  act  upon  it 
accordingly.  The  finding  of  the  jury,  then,  being  in  favor  of  the 
plaintiffs,  we  must  assume  that  the  fact  was  established,  in  their 
minds,  that  though  there  was  sufficient  ground  for  dismissal,  yet  the 
discharge  was  illegal,  because  the  discharge  was  not  made  when 
the  act  which  was  the  cause  of  discharge  was  committed,  or  because 
the  ground  of  discharge  was  not  stated  at  the  time  of  discharge.  I 
think  both  these  hypotheses  are  unsound.  The  first  was  dependent 
upon  the  existence  of  certain  facts,  which  the  judge  assumed,  but 
which  were  in  conflict,  and  were  therefore  for  the  consideration  of 
the  jury.  There  is  evidence  that  the  discharge  was  made  by  the 
president  about  the  time  he  was  informed  of  the  plaintiff's  miscon- 
duct If  the  fact  of  delay  had  been  certain,  as  the  judge  assumed, 
it  might  perhaps  have  been  proper  to  have  submitted  to  the  jury, 
whether  the  delay  was  not  unreasonable,  and  whether  the  objection 
had  not  been  waived  or  condoned.  No  such  proposition  was  charged. 
From  the  charge,  the  jury  were  certainly  instructed,  in  effect,  that 
the  discharge  was  illegal  because  the  grounds  were  not  stated  to 
plaintiff  at  the  time. 

It  is  not  necessary  to  discuss  the  proposition  that  for  misconduct, 
or  disobedience  to  lawful  orders,  the  plaintiff  could  be  dismissed  — 
the  judge  correctly  so  charged.  So,  too,  the  judge  charged  that  ia 
this. case,  sufficient  grounds  existed  for  the  plaintiff's  discharge. 
We  have,  therefore,  upon  this  point  only  to  examine  the  legal  propo- 
sitions :  1st.  Whether  the  dismissal  must  of  necessity  be  at  the 
time  of  the  occurrence  of  the  misconduct;  and,  also,  2d.  If  it  is 
required  by  law,  that  the  grounds  of  the  discharge  be  given  at  the 
time  the  discharge  is  made. 

The  case  of  Cussons  v.  Skinner,  11   Mees.  &  Wels.  161,  was  the 
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case  of  the  dismissal  of  the  manager  ^of  a  corporation  for  disobedi- 
ence and  misconduct  It  was  held  that  where  there  has  been  an  act 
of  disobedience  or  misconduct  by  a  servant,  known  to  the  master  at 
the  time  he  discharges  him,  although  the  master  does  not  mention 
that  as  the  precise  ground  of  discharge,  he  may  Afterward,  by  show- 
ing the  fact  existed,  and  that  he  knew  it,  justify  such  discharge. 
That  case,  it  is  true,  turned  upon  a  question  of  pleading,  whether 
upon  the  defense  of  willful  disobedience  and  loss  consequent,  the 
defense  was  not  bound  to  prove  these  allegations,  but  as  a  general 
rule  it  was  laid  down  as  above  cited.  But  that  court  cited  as  au- 
thority to  sustain  their  holding,  the  case  of  Ridgway  v.  Hunger- 
ford  Market  Co.,  reported  in  3  Ad.  &  Ellis,  171 ;  and  4  Nev.  & 
Man.  797.  That  was  the  case  of  the  dismissal  of  a  clerk  hired  at  a 
salary  of  £200  per  annum,  payable  quarterly.  Various  questions 
arose  in  that  case,  the  decision  of  which  will  apply  to  other  points 
in  the  case  at  bar ;  but  on  the  argument  at  bar  in  the  court  of 
king's  bench,  the  counsel  for  the  plaintiff  put  a  supposed  case  to 
the  court  as  follows  :  "  Suppose  a  servant  guilty  of  misconduct  in 
June,  and  that  the  master  knowing  it,  retains  him  till  November; 
or,  suppose  a  master  in  ignorance  of  misconduct,  dismisses  a  servant, 
can  the  misconduct  be  set  up  as  determining  a  contract  which  was 
deliberately  determined  on  another  ground  ?  *'  LordDENMAN,  Ch.  J., 
replied  to  these  suppositions  as  follows :  '^  In  the  present  case  the 
misconduct  was  known;  and  we  cannot  say  the  employers  were 
bound  to  allege  it  at  the  time  as  the  reason  for  dismissal;  nor  can 
<^e  inquire  as  to  their  motives.  If  a  sufficient  cause  of  dismissal 
existed,  they  had  a  right  to  use  it"  (p.  174).  Afterward,  in  bank, 
in  consultation  with  the  judges.  Lord  Denman  said:  " It  is  unnec- 
essary to  discuss  how  it  would  be,  if  the  master,  at  the  time  of  the 
dismissal,  had  no  knowledge  of  the  fact  which  was  to  justify  it,  yet 
I  think  the  justification  would  be  good,  even  if  the  fact,  existing  at 
the  time,  were  not  known  to  the  master."  Littledale,  J.,  said,  in 
the  same  case :  "  Neither  the  court  or  the  jury  can  discuss  the  ulti- 
mate motive.  If  a  ju3tifying  cause  exists,  the  master  may  assign  \i 
whenever  the  action  is  brought ;  and  whether  any  other  cause  exists 
is  not  material.  It  may  be  that  the  master  dislikes  the  servant,  and 
chooses  to  take  advantage  of  some  improper  act."  Coleridge  and 
Littledale,  JJ.,  expressed  opinions  to  the  same  effect. 

The  same  principle  was  held  in  Baillie  v.  Kelly  4  Bing.  N.  C.  651. 
It  was  a  like  case  of  suit  for  wages,  after  a  dismissal  of  a  clerk.    Some 
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grounds  were  assigned;  other  grounds  were  proved  on  the  trial. 
In  delivering  the  opinions  of  the  court,  Parke,  J.,  said :  *'  But  it 
is  said  the  defendants  did  not,  in  fact,  discharge  the  plaintiff  for  any 
one  of  the  grounds  alleged.  That  was  entirely  a  question  for  the 
jury,  who  might  well  have  thought  that  the  defendants,  without  i 
waiving  the  objection,  kindly  absiamed  from  sending  the  plaintiff  I 
forth  from  their  service  with  a  stigma  on  his  character.'^  These 
cases  have  not  been  questioned,  to  my  knowledge,  in  our  courts. 
If  they  correctly  hold  the  law,  there  was  error  in  the  case  at  bar  on 
the  trial.  But  it  is  argued  that  the  propositions  above  discussed, 
charged  and  refused  to  be  charged  by  the  judge,  must  be  viewed  as 
connected  with  other  parts,  and  with  the  whole  charge,  and  was 
only  a  hypothetical  view  of  the  propositions,  as  connected  with  the 
president's  power,  and  not  that  of  the  defendants,  and  that  the  jury 
must  so  have  understood.  This  argument  is  not  sustained  by  the 
facts.  The  last  request  made  of  the  judge  by  the  defendant's  cotin- 
sel,  and  the  reply  made  to  it  by  the  judge,  is  an  answer  to  this  view. 
That  request  to  charge  was,  *'  that  the  defendant  was  not  bound  to 
allege  any  special  case  of  misconduct,  because  of  his  dismissal  being 
for  a  special  cause."  To  which  the  judge  replied :  "  I  should  say 
that,  if  it  was  acted  upon  at  that  time."  Certainly,  either  the  presi- 
dent or  the  defendant  did  possess  the  power  to  discharge.  The 
judge  held  the  same  rule  as  to  each,  viz. :  ^^  That  the  grounds  must 
be  stated  at  the  time."  The.  learned  judge  was  fair  and  frank  in 
expressing  his  legal  view  to  the  jury.  He  informed  them  that  no 
grounds  were  stated  for  the  discharge,  and  it  was  left  to  rest  on  the 
ground  in  regard  to  the  shutters.  .  (I  think  this  was  an  error  of 
fact  The  cashier  expressly  testifies  to  disobedience  in  relation  to 
entries  in  the  books  as  to  a  check.)  But,  still  referring  to  the  plain- 
tiff's conduct  in  regard  to  the  shutters,  the  judge  expresses  his  legal 
opinion,  ^'  that  these  grounds  cannot  now  be  considered  as  a  justifi- 
cation for  his  discharge."  This  would  seem  to  be  in  direct  conflict 
with  what  he  had  previously  charged,  but  for  the  reason  given  in 
the  argument,  he  addressed  to  the  jury  by  way  of  illustration; 
which  was,  in  effect,  that  the  discharge  was  too  long  after  the 
offense,  and  that  he  could  not  then  be  discharged  unless  he  Had 
repeated  the  offense,  "without  giving  him  the  reason?^  The  ques- 
tion of  lapse  of  time,  after  the  offense,  was  not  a  question  of  law  for 
the  judge;  besides  the  fact  as  to  time  was  greatly  in  conflict  It 
was  a  question  of  fact  for  the  jury.    It  was  error  for  the  judge  to 
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assume  that  kn'owledge  of  the  offense  had  been  for  a  long  time ; 
that  it  was  in  the  month  of  May,  as  testified  by  plaintiff,  and  ignore 
the  testimony  of  the  cashier;  that  it  was  in  August  or  September 
of  the  same  year  when  the  president  was  first  informed  of  it. 

I  have  thns  far  discussed  this  question  upon  the  doctrine  of  the 
common  law.  I  think  the  power  as  well  the  right  of  the  defend- 
ants to  dismiss  the  plaintiff  exists  by  the  act  of  congress,  under 
which  all  national  banking  institutions  are  organized,  of  which  law 
the  plaintiff  is  presumed  to  have  notice.  That  act,  among  other 
things,  authorizes  such  associations  *^  to  appoint  a  cashier  and  such 
other  officers  and  agents  as  their  business  may  require,  and  to 
remove  them  at  pleasure  and  appoint  others  in  their  place."  The 
plaintiff's  appointment  could  legally  be  made  in  no  other  way,  and 
could  only  be  held  by  the  tenure  specified,  to  wit:  the  pleasure  of 
the  appointing  power  and  the  place  must  be  regarded  as  having 
been  taken  and  accepted  under  the  provisions  of  this  act. 

If  I  am  right  in  this  view,  then  the  learned  judge  erred  in  refusing 
to  charge  the  sixth  proposition  of  the  defendant's  counsel,  that  "  the 
by-laws  of  the  bank  and  the  charter  of  the  defendant  will  not  per- 
mit any  officer  or  officers  of  the  bank  to  make  a  contract  which  will 
deprive  the  directors  of  the  free  right  to  remove  their  teller  at  any 
time  they  please,  and  if  such  a  contract  was  made  by  Mr.  Stewart 
(president)  as  the  plaintiff  claims,  for  a  year,  it  is  illegal  and  void, 
being  in  contravention  of  the  charter,  and  is  also  void  upon  prin- 
ciples of  public  policy."  Though  the  learned  j  udge  refused  to  charge 
this  in  the  form  requested,  and  an  exception  was  taken,  he  did 
afterward  charge  it,  with  a  qualification,  "  that  the  contract  whs 
invalid  unless  ratified  by  the  directors;  and  that  if  such  a  contract 
was  made  as  plaintiff  claimed,  and  it  was  ratified  by  the  directors  of 
the  defendant,  by  acquiescence,  with  knowledge  that  the  plaintiff 
was  in  service  of  the  defendant  as  their  teller  or  clerk,  the  contract 
became  valid  by  such  ratification,  and  the  plaintiff  is  entitled  to 
recover  damages  for  being  so  discharged."  And  he  afterward  charged 
them,  "that  if  the  contract  was  made  by  the  president  and  was  rati- 
fied ^'  as  above  stated,  the  plaintiff  was  entitled  to  recover  for  seven 
months,  wages,  as  damages,  at  the  rate  of  1840  per  year,"  all  of  which 
was  excepted  to.  It  will  be  remem.bered  he  had  before  also  charged 
them,  "  that  sufficient  grounds  existed  for  plaintiff's  discharge,  if 
the  grounds  had  been  acted  upon  when  they  occurred,  or  the  grounds 
bad  been  stated  when  he  was  discharged.^    I  think  this  whole  charge 
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though  by  no  means  so  intended^  was  calculated  to  mislead  the  jury, 
and  that  it  is  not  sound. 

The  plaintiff's  discharge  was  ratified  precisely  in  the  same  manner 
that  his  employment  wa&  If  the  employment  was  ratified,  the  dis* 
charge  was  aJso.  The  judge  concedes  there  was  sufficient  grounds 
for  the  discharge ;  he  concedes  the  discharge  to  have  been  made  by 
the  defendants;  yet  holds  the  law  to  be,  upon  this  hypothesis,  that 
if  the  employment  was  in  form  for  a  year,  the  plaintiff  can  recover 
his  salary,  even  after  his  discharge,  for  the  remainder  of  the  year. 
I  do  not  concur  in  these  views.  I  think  there  was  another  condition 
in  the  contract,  a  condition  that  is  always  implied  in  every  contract 
of  the  kind.  Whether  it  was  for  a  month,  a  year,  a  definite  or 
indefinite  time,  it  was  subject  to  the  right  of  the  employer  to  dis- 
miss the  employee  for  sufficient  cause;  and  if  sufficient  cause  for 
dismissal  exists  against  the  employee,  it  is  a  forfeiture  of  future 
salary.  One  of  the  considerations,  which  enter  into  the  contract 
between  the  employer  and  employee,  is  good  conduct  by  the  employee, 
at  least  so  good  as  not  to  furnish  sufficient  cause  for  dismissal;  and 
a  failure  so  to  perform  amounts  to  a  forfeiture  of  the  contract,  and 
justifies  a  discharge.  The  case  of  Ridgtoay  v.  Hungerford  JIdarJcet 
Co.,  supra,  was  an  employment  by  express  contract,  at  a  salary  of 
£200  per  annum,  payable  quarterly.  His  employment  commenced  on 
the  iOth  June,  1830 ;  he  was  continued  to  the  17th  April,  1833,  when 
'  he  was  dismissed ;  he  offered  and  was  willing  to  remain  in  service. 
He  brought  this  action  in  December,  1853,  for  three-quarters  salary. 
It  was  contended  by  the  defendants,  that  being  dismissed  for  suffi- 
cient cause,  he  was  not  entitled  to  any  portion  of  his  current  salary. 
Lord  Ch.  J.  D£NMAK  tried  the  cause,  and  submitted  it  as  a  fact  to 
the  jury  whether  the  case  for  discharge  was  sufficient.  The  jury 
found  the  cause  sufficient.  The  issue,  then,  as  a  question  of  law, 
was  precisely  the  same  as  the  question  in  the  case  at  bar ;  and  thus 
it  came  before  the  court  of  king's  bench.  The  Lord  Ch.  J.  said : 
"  The  jury  having  found  the  cause  of  discharge  sufficient,  the  court 
must  so  hold,"  and  he  added,  ^*  Turner  v.  Robinson^  5  Barn.  &  Adol. 
789,  and  many  other  cases,  have  shown  that  if  a  party  hired_  for  a 
certain  time  so  conduct  himself  that  he  cannot  give  the  considera- 
tion for  his  salary,  he  shall  forfeit  the  current  salary  even  for  the 
time  for  which  he  has  served.*'  Pattisoi^,  J.,  in  the  same  case  con- 
curring, says :  "  By  his  own  act  he  gives  the  defendants  the  power 
of  displacing  him."    And  Colbridge,  J.,  said :  "  Although  a  party 
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be  hired  for  a  given  time,  the  master  is  justified  in  dismissing  him 
for  misconduct ;  and,  in  that  case,  he  cannot  recover  pro  rataP 
The  case  of  Turner  v.  Robtnsony  25  Eng.  Com.  L.  257,  was  a  like 
case  of  a  servant  employed  at  a  salary  of  £80  per  annum,  dismissed 
for  misconduct  before  the  year  expired,  and  who  sued  for  his  wages 
for  the  year,  and  was  nonsuited  on  the  trial ;  and,  upon  a  rule  to 
show  cause,  the  case  was  brought  before  the  full  bench.  .  Pabke, 
J.,  who  gave  the  opinion,  said  (assuming  the  employment  to  be  for 
a  year) :  "  Having  violated  his  duty  before  the  year  expired,  so  as  to 
prevent  the  defendants  from  having  his  services  for  the  whole  year, 
he  cannot  recover  wages ^ro  rata''  So,  too,  in  the  case  of  Spain  v. 
ArnoU,  2  Stark.  N.  Pr.  227,  it  was  held  by  Lord  Ellenborough, 
'*  that  if  a  servant,  hired  for  a  year,  refuse  to  obey  his  master's  orders, 
the  master  is  justified  in  dismissing  him  before  the  end  of  the  year, 
and  the  servant  cannot  recover  any  wages."  See,  also,  Baillie.  v. 
Kell,  4  Bing.  N.  C.  638.  This  same  rule  is  laid  down  by  Chitty  on 
Cont  (10  Amer.  Ed.,  by  Perkins)  628,  9.  See,  also,  Amor  v.  Fearon^ 
9  Ad.  &  Ell.  551.  I  find  nothing  to  shake  the  authority  of  these, 
and  a  great  number  of  other  cases  to  the  same  effect  I  think, 
therefore,  the  refusal  to  charge  as  requested  was  error.  Where  the 
servant  is  hired  for  a  time  certain,  and  dismissed  without  sufficient 
cause,  then  the  rule,  it  is  conceded,  is  as  charged  by  the  learned 
judge.  Parsons,  in  his  treatise  on  contracts,  adopts  the  same  rule, 
as  the  established  law,  vol.  1,  p.  520,  521,  and  notes  and  case^  cited. 
I  think  there  was  another  error  in  the  charge  of  the  learned  judge, 
in  his  fourth  proposition,  as  explained  by  the  seventh.  In  the  fourth 
proposition  he  charged  the  jury  that  if  the  president  had  made  such 
a  contract  with  the  plaintiff  as  plaintiff  claims,  and  that  contract 
was  subsequently  ratified  by  the  directors  of  the  defendant  by  the 
acquiescence  with  knowledge  that  the  plaintiff  was  in  the  service  of 
the  defendant  as  its  teller  or  clerk,  the  contract  became  valid  by 
such  ratification,  and  the  plaintiff  'Ms  entitled  to  recover  damages 
for  being  so  discharged."  If  this  charge  carried  to  the  mind  of  the 
jury  that  what  was  specified  in  it  constituted  a  legal  ratification  (as 
to  my  mind  clearly  it  did),  it  was  erroneous.  The  jury  could  well 
so  understand.  The  language  of  the  charge  had  a  clear  tendency  to 
make  them  understand  that  a  ratification  by  the  defendant,  by  acqui- 
escence, not  with  knowledge  that  the  president  had  employed  him, 
but  with  knowledge  that  he  was  in  their  service  as  their  teller  or 
clerk,  and  that  an  acquiescence  in  that  knowledge  was  a  ratification 
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of  the  president's  contract,  of  which  employment  by  the  president 
there  is  no  evidence  of  knowledge.  The  evidence  that  he  was  in 
their  service  adds  nothing  to  the  evidence  of  ratification,  but  the 
contrary.  He  had  been  for  years  in  their  employment,  performing 
the  same  duties,  under  an  express  contract  made  by  themselves, 
made  by  resolution,  made  at  a  specified  consideration.  The  legal 
presumption,  then,  is,  that  he  was  continuing  on  under  that  con- 
tract  ujitil  the  defendants  were  infoimed  to  the  contrary.  But  by 
the  explanation  made  by  the  judge  of  his  meaning,  in  his  seventh 
proposition,  it  is  clear  that  his  definition  of  what  constitutes  a  legal 
ratification,  especially  as  applied  to  this  case,  was  erroneous.  He 
says :  "  The  defendant  acquiesced  in  the  employment  of  the  plain- 
tiff by  their  president,  if  they  knew  he  was  acting  in  their  bank  as 
teller  or  clerk,  and  made  no  objection  to  his  serving  there  at  or 
after  the  defendant's  directors  had  a  meeting  at  their  bank."  To 
make  a  ratification  by  the  principal  of  the  unauthorized  act  of  an 
agent  good,  it  must  be  made  with  a  full  knowledge  of  the  facts 
which  affect  the  rights  of  the  principal.  This  main  feature  of  rati- 
fication is  omitted.  This  knowledge  was  a  question  for  the  jury, 
not  for  the  judge.  The  facts,  if  they  were  as  assumed  by  the  judge 
(as  I  think  they  were  not),  were  greatly  in  conflict,  and  were  insuffi- 
cient to  constitute  a  valid  ratification.  Nixon  v.  PalmeVy  8  N".  Y. 
398 ;  Brass  v.  Worth,  40  Barb.  648.  There  was  not  only  no  direct 
evidence  of  knowledge  by  the  defendants  of  the  president's  hiring 
the  plaintiff,  but  the  president's  testimony,  to  the  contrary,  is  as 
follows :  "  I  don't  think  I  communicated  to  any  of  the  directors 
about  the  hiring  of  him."  "No  action  of  the  board  of  directors,  in 
regard  to  the  increase  of  wages  to  him."  "There  was  no  meeting 
of  the  finance  committee  after  January  and  prior  to  July  of  that 
year."  The  vicie-president  swears  he  knew  nothing  of  the  hiring  by 
the  president  until  the  plaintiff  was*  discharged.  Daniel  Gatesy  a 
director,  swears  to  the  same,  and  the  only  knowledge  the  cashier 
had  was  the  fact  that  he  found,  on  the  29th  June,  1870,  that  the 
plaintiff  had  credited  himself  on  the  books  of  the  bank  for  April 
and  May,  $70  each. 

Without  noticing  other  objections,  I  think  those  that  have  been 
discussed  are  sufficient  to  justify  the  ordering  a  new  trial,  costs  to 
abide  the  event. 

Miller,  P.  J.,  and  Pareeb,  J.,  concurred  in  the  result. 

New  trial  ordered. 
Vol.  I,  N.  Y.  Rep.  —  47 
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RA.WSON,  appellant,  v.  Vak  Eipeb. 
School  dutrieti  —  alteration  of —  Mchoci  tax  —  Ootti 

A  ooontf  school  commiBsioner  desiring  to  make  an  alteration  in  school  districts 
Nob.  6  and  7  in  town  of  T.,  and  No.  13  in  towns  of  T.  and  B.,  made  an  order 
accordinglj,  with  the  consent  of  the  trastees  of  districts  7  and  18,  bat  with- 
out the  consent  of  the  trnstee  of  district  No.  5,  to  take  effect  immediately  as  to 
districts  7  and  13,  but  not  for  four  months  as  to  No.  5.  Fourteen  days  after- 
ward another  order  was  made,  reciting  that,  "  at  request  of  the  trustee  of 
No.  5/'  the  supervisor  and  town  clerk  of  town  of  T.  met  the  school  commis- 
sioner to  consider  the  propriety  of  making  the  proposed  alterations,  and  after 
hearing  both  parties  ordered  that  such  alterations  be  made.  The  supervisor 
and  town  clerk  of  the  town  of  B.,  and  the  trustees  of  Nos.  7  and  18  were  not 
notified,  and  did  not  attend.  The  trustee  of  No.  5  did  not  have  a  week's 
notice,  but  he  attended.  The  alteration,  if  valid,  transferred  plaintiffs  from 
No.  6  to  No.  13.  In  an  action  by  them  against  a  trustee  of  No.  13,  elected 
subsequent  to  the  alteration,  to  recover  a  tax  assessed  against  them  as  resi- 
dents of  No.  13. 

Held,  that  the  orders,  if  irregular,  could  not  be  impeached  in  a  collateral  action 
like  this. 

Proof  of  bad  faith  held  to  be  insufficient  to  charge  a  school  officer  with  costs 
under  Laws  1864,  ch.  655,  tit.  13,  §  6. 

The  statute,  requiring  a  school  trustee  to  make  an  assessment  within  thirty 
days  after  the  tax  is  voted,  is  directory,  and  an  assessment  may  be  legally 
made  after  the  expiration  of  that  period. 

Appbjll  from  a  judgment  of  the  Tioga  county  court,  reyersing 
a  judgment  in  fayor  of  plaintiff,  rendered  by  a  justice  of  the  peace. 
The  opinion  states  the  case. 

Davis  <6  Eaaton,  for  appellant. 

Charles  E.  Parker,  for  respondent 

« 

P.  PoiTBB,  J.  In  May,  1871,  the  county  school  commissioner 
attempted  to  make,  and  in  form  did  make,  an  alteration  in  districts 
6  and  7  in  the  town  of  Tioga,  and  in  district  No.  13  in  the  towns  of 
Tioga  and  Barton ;  and  the  principal  question  in  the  case  is,  whether 
he  made  a  legal  alteration,  so  that  the  plaintiff  (Guiles)  thereby  be- 
came a  taxable  inhabitant  in  said  district  13. 

Some  of  the  facts,  as  they  come  up  to  us,  are  not  quite  clearly 
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stated;  but  it  appears  clearly  enough  that,  before  the  attempted 
alteration,  Guiles,  the  plaintiff,  was  within  the  limits  of  district 
Ko.  5,  and  that  the  alteration,  if  made,  brought  him  within  district 
No.  13,  for  and  on  account  of  which  the  tax  was  collected. 

It  may  be  necessary  to  cite  so  much  of  the  statutes  of  1864 
(chap.  555)  and  1865,  as  amended  in  1867  (chap.  406)  (which  are 
in  force),  as  affects  this  question. 

Sess.  L.  1864,  p.  1237.  By  title  vi,  §  1,  sub.  4,  it  is«made  the  duty 
of  the  school  commissioner  "to  deliver  in  writing  to  the  town  clerk 
the  description  and  number  of  each  district  lying  in  whole  or  in 
part  in  his  town,  together  with  all  notices,  consents  and  proceedings 
relating  to  the  formation  or  alteration  thereof,  immediately  after 
such  formation  or  alteration. 

"§2.  With  the  written  consent  of  the  trustees  of  all  the  districts 
to  be  affected  thereby  he  (the  commissioner)  may,  by  order,  alter 
any  school  district  within  his  jurisdiction,  and  fix  by  said  order  a 
day  when  the  alteration  shall  take  effect. 

"  §  3.  If  the  trustees  of  any  such  district  refuse  to  consent,  he  may 
make  and  file  with  the  town  clerk  his  order  making  the  alteration, 
but  reciting  the  refusal,  and  directing  that  the  order  shall  not  take 
effect  as  to  the  dissenting  district  or  districts  until  a  day  therein  to  be 
named,  and  not  less  than  three  months  after  the  notice  in  the  next 
section  mentioned. 

By  §  4,  he  must  within  ten  days  after  making  and  filing  such  order 
give  at  least  a  week's  notice  in  writing  to  one  or  more  of  the  assent- 
ing and  dissenting  trustees  of  any  district  or  districts  to  be  affected 
by  the  proposed  alteration ;  that  at  a  specified  time,  and  at  a  place 
named  within  the  town  in  which  either  of  the  districts  to  be  affected 
lie,  he  will  hear  their  objections  to  the  alteration.  The  trustees  of 
any  district  to  be  affected  by  such  order  may  request  the  supervisor 
and  town  clerk  of  the  town  or  towns  within  which  such  district  or 
districts  shall  wholly  or  partly  lie,  to  be  associated  with  the  com- 
missioner at  the  time  and  place  mentioned  in  the  notice.  The 
commissioner,  with  the  supervisor  and  town  clerk,  if  they  shall 
attend  and  act,  shall  hear  and  decide  the  matter. 

"  Such  decision  must  either  confirm  or  vacate  the  order  of  the 
commissioner,  and  must  be  filed  with  and  recorded  with  the  town 
clerk  of  the  town  or  towns  in  which  the  district  or  districts  to  be 
affected  shall  lie.'' 

The  school  commissioner,  on  the  4th  of  May,  1871,  made  an  order. 
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which,  if  valid,  transferred  for  the  purposes  of  taxation  both  the 
property  of  the  defendant  and  the  plaintiff,  Guiles,  from  district 
No.  6  to  district  N"o.  13.  The  consent  to  this  alteration  by  the  trus- 
tee in  district  13  was  supported  by  a  vote  of  the  district  and  the 
commissioner  set  forth  appended  to  this  order,  a  recital,  that  the  trus- 
tee of  district  No.  7  had  also  given  his  consent,  and  that  the 
order  as  to  districts  No.  7  and  13  would  take  effect  immediately; 
and  he  also  stated  that  the  sole  trustee  of  district  No.  5  having  re- 
fused to  consent,  the  order,  so  far  as  district  No.  5  was  concerned, 
would  not  take  effect  until  the  1st  day  of  September,  1871. 

It  is  proper  to  say  that  paper  D,  referred  to  in  the  case,  which  it 
would  seem  was  the  consent  of  trustee  of  district  No.  7,  is  not  re- 
turned. We  cannot,  therefore,  see  that  there  is  any  error  in  the  state- 
ment as  to  this.  There  is  evidence,  it  is  true,  that  notice  was  given 
to  the  trustee  signing  it ;  that  it  was  revoked,  which  implies  that  a 
consent  had  been  given.  We  are  not  able  to  see  that  it  was  revoked 
or  was  a  revocable  instrument.  The  evidence  in  relation  to  its 
revocation,  therefore,  must  be  disregarded  here.  We  must  assume 
that  this  county  officer  correctly  performed  his  public  duty  so  far 
as  districts  No.  13  and  7  were  concerned,  on  the  4th  of  May,  1871, 
Williams  v.  Larkins,  3  Deuio,  114,  but  as  district  5  did  not 
give  its  consent  as  to  this  district  the  statute  required  further  ac- 
tion on  the  part  of  the  county  commissioner.  On  the  18th  of  May, 
1871,  another  order  was  made,  dated  at  district  13  of  Barton  and 
Tioga,  reciting  that  at  the  request  of  J.  Johnson,  trustee  of  school 
district  No.  6,  the  undersigned  supervisor  and  town  clerk  of  Tioga 
(the  supeiTisor  and  town  clerk  of  Barton  not  having  been  notified) 
met  the  school  commissioner  of  Tioga  county  at  the  time  and  place 
named,  to  take  into  consideration  the  propriety  of  altering  school 
districts  Nos.  5,  7  and  13, "  in  accordance  with  an  order  this  day  made 
by  the  commissioner,  which  order  accompanies  this  report.  After 
careful  hearing  of  both  parties  we  acquiesce  in  the  change  made, 
and  think  it  right  and  proper  and  just."  This  was  signed  by  the 
said  supervisor  and  town  clerk,  to  which  was  appended  the  following; 

"It  is  understood  by  the  undersigned  that  the  school-house  of 
district  No.  13  is  to  be  located  within  forty  rods  of  Geo.  Sager's 
house,  which  stands  near  Mr.  Lambert's,  in  district  No.  13." 

This  was  signed  by  the  county  commissioner  and  the  same  super- 
visor and  town  clerk.  The  important  question  to  be  considered  is, 
whether  these  two  orders  of  May  4th  and  18th,  1871,  or  either  of 
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them,  did  have  the  effect  to  alter  the  three  districts,  or  districts 
Ko&  7  and  13.  According  to  the  lines  specified  in  that  of  May  4th, 
it  can  hardly  be  doubted  that  the  errors  pointed  out  are  such  as 
were  sufficient  to  reverse  the  action  of  the  town  commissioner,  if  a 
direct  proceeding  for  that  purpose  had  been  instituted  to  that  end. 

The  question  here  is,  can  those  errors  be  reviewed  by  this  court, 
or  could  they  have  been  reviewed  in  the  justice's  court  ?  The  act 
of  the  town  commissioner  was  in  its  nature  judicial.  At  all  events, 
his  order  of  the  4th  of  May,  1871,  was  an  order  which  he  had 
authority  and  jurisdiction  to  make  (see  statutes  above  cited) ;  and 
this  order  was  valid  on  its  face,  and,  being  so,  was  controlling  upon 
all  subordinate  officers  and  persons  upon  whom  it  was  to  operate, 
until  it  was  legally  vacated  and  set  aside.  This  has  been  so  held 
ever  since  the  case  of  Bennett  v.  Burchy  1  Denio,  141 ;  Williams  v. 
Larkins,  3  id.  114,  approved  in  Buel  v.  Trustees  of  LocJcport,  8 
N.  Y.  68. 

The  county  commissioner  having  jurisdiction  of  the  subject-mat- 
ter, and  having  made  a  legal  order  binding  at  least  upon  districts 
7  and  13,  and  taking  effect  immediately  upon  those  two  districts  by 
the  provisions  of  the  statute,  and  according  to  its  constitution,  as 
held  in  Williams  v.  Larkins,  supra,  and  it  never  having  been  reversed 
or  vacated  as  to  district  No.  5,  it  would  seem,  upon  the  authority  of 
the  cases  cited  above,  that  the  defendant,  being  chosen  a  trustee  of 
district  No.  13,  under  an  organization  of  that  district  under  the 
order  of  May  4th,  1871,  could  justify  his  act  under  that  order  alo  ne. 
No  question  is  raised  that  the  county  commissioner  had  not  juris- 
diction of  the  subject-matter  of  the  order.  District  No.  13  was 
organized  under  that  order,  and  under  that  organization  the  defend- 
ant was  elected  a  trustee  of  No.  13. 

At  the  time  of  his  election  as  such  trustee,  the  said  order  by  its 
terms  had  taken  effect  as  to  all  tte  districts,  13,  7  and  5.  The  act  in 
question  is  quite  defective,  especially  in  its  omission  to  declare  what 
the  effect  of  the  first  order  is,  in  case  of  an  omission  of  the  county 
commissioner  to  give  notice  required  by  the  fourth  section  of  the 
act  to  the  trustees  of  the  districts  affected,  of  the  time  when  he 
will  hear  their  objections  to  the  alteration. 

The  statute  clearly  contemplates  further  action  when  the  trustees 
of  one  district  refuse  consent  to  the  alteration.  The  commissioner 
did  take  subsequent  action.  He  gave  notice  to  the  trustee  of  dis- 
trict No.  5,  who  had  refused  his  consent,  of  a  day  of  hearing  objec- 
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tions,  but  this  notice  was  not  of  the  required  length  of  time.  So 
too  there  was  a  hearing  by  the  commissioner  upon  the  day  appointed 
and  the  trustee  of  the  non-consenting  district  appeared.  The  meet- 
ing was  held  at  his  request.  The  supervisor  and  town  clerk  of 
Tioga,  in  which  district  5  was  situated,  appeared  and  acted  with 
the  commissioner.  The  supervisor  and  town  clerk  of  Barton  were 
not  notified  and  did  not  appear.  Other  illegalities  in  this  further 
proceeding  clearly  appear,  among  which  is  the  ratification  of  an  order 
claimed  to  be  that  of  the  4th  of  May,  1871,  stated  therein,  however, 
to  be  an  order  made  on  "  this  day,"  the  18th,  "  and  which  accom- 
panies this  report,"  but  as  no  such  order  does  accompany  the  order 
of  the  18th  of  May,  or  otherwise  appears,  and  as  they  met  to  act 
only  upon  the  order  of  May  4th,  it  is  fair  to  infer  the  action  of  the 
18th  must  be  regarded  as  a  confirmation  of  the  order  of  the  4th, 
as  they  had  no  power  to  act  upon  any  thing  else. 

Now  it  must  be  conceded  that  the  plaintiff  never  gave  his  con- 
sent to  the  alteration  which  transferred  him  from  the  5th  to  the 
13  th  district,  and  that  there  is  no  evidence  of  waiver  of  his  rights 
to  remain  an  inhabitant  of  the  5th  district,  or  of  his  assent  to  the 
change. 

It  is  also  quite  clear  that  the  trustee  of  district  5  did  not  give  his 
consent  to  the  change,  he  did  not  receive  a  notice  of  the  time  to 
make  objections  one  week  before  the  day  appointed.  He  could  not 
affect  the  plaintiff's  legal  rights  by  any  consent  to  shorten  the  time. 
The  town  of  Barton  and  district  No.  13,  which  was  affected  by  the 
alteration,  did  not  have  notice  given  to  the  supervisor  and  town 
clerk  to  attend  to  make  objections,  nor  had  the  trustee  of  district 
13,  an  assenting  district,  notice  of  such  meeting.  The  trustees  had 
a  legal  right  to  such  notice.  How  otherwise  could  they  request  their 
town  clerk  and  supervisor  to  unite  in  hearing  objections  to  the 
change  ?  It  is  quite  clear  to  my  mind  that  several  errors  were  com- 
mitted in  this  proceeding  before  and  at  the  meeting  of  the  18th  of 
May,  1871.  The  question  then  is,  were  these  such  jurisdictional 
errors  as  can  be  reviewed  and  taken  advantage  of  in  a  justice's  court 
collaterally?  That  the  proceeding  would  probably  have  been  reversed 
by  direct  action,  perhaps,  may  not  be  denied,  but  no  such  action 
appears  to  have  been  taken.  The  commissioner,  as  we  have  already 
said,  had  jurisdiction  of  the  subject-matter,  when  he  made  his  first 
order.  Did  he  lose  it  by  the  errors  committed  between  that  time 
and  the  time  of  making  the  second  order  ? 


SEPTEMBEE  TEKM,  1873.  375 

Bawson  v.  Van  Riper. 

I  think  his  jurisdiction  of  the  subject-matfcer  continued,  though 
he  greatly  erred  in  its  exercise.  His  act  was  judicial  and  caunot,  I 
think,  be  revei-sed  collaterally  or  treated  as  a  nullity.  The  practiX)e 
provides  other  methods  for  correcting  such  errors,  and  the  party  that 
omits  to  take  the  appropriate  remedy  within  the  prescribed  period 
is  regarded  as  having  acquiesced  in  the  proceeding.  Though  voida- 
ble, it  is  not  void.  The  language  of  the  statute  directing  the  proceed- 
ing subsequent  to  the  first  order  does  not  appear  to  be  so  mandatory 
in  character  as  to  be  construed  to  be  conditions  precedent.  It  seems 
to  be  directory  and  not  jurisdictional.  This  distinction  between 
the  effects  of  statutes  that  are  directory  and  such  as  are  mandatory 
or  jurisdictional,  is  well  recognized  in  various  cases.  Doughty  v. 
Hope,  9  Denio,  252 ;  Elmendorf  v.  Mayor  of  New  York,  25  Wend. 
693;  Marchant  v.  Langworthyy  6  Hill,  646;  Jackson  v.  Young, 
5  Cow.  269 ;  Striker  v.  Kelly,  7  Hill,  24 ;  People  v.  Cook,  8  N. 
Y.  89. 

A  statute  directing  the  mode  of  proceeding  by  public  ofl5cers  is  to 
be  deemed  directory,  and  a  precise  compliance  is  not  to  be  deemed 
essential  to  the  validity  of  the  proceedings,  unless  so  declared  by 
statute.  See  cases  cited  in  note  29,  Dwarris  on  Statutes,  22^ 
Amer.  ed.  This  note  is  understood  to  apply  to  proceedings  subse- 
quent to  the  acquiring  of  jurisdiction  of  the  subject-matter. 

Several  other  errors  are  presented  as  objections,  such  as  the  omis- 
sion to  file  the  order  and  other  papers  with  the  town  clerk.  But 
these  arc  more  technical  than  those  noticed,  and  they  fall  within 
the  same  rule  of  being  directory  requirements.  If  then  we  are 
right,  that  the  order  of  the  county  commissioner  in  changing  the 
school  districts  was  valid  while  remaining  unreversed  and  binding 
on  the  inhabitants  of  the  school  district  as  so  changed,  the  defend- 
ant was  at  least  by  an  election  an  officer  de  facto  of  district  No.  13, 
invested  with  all  the  powers  and  bound  to  the  performance  of  all 
the  duties  of  trustee  of  that  district.  A  tax  had  been  voted  by  the 
district  prior  to  his  election.  After  his  election  he  was  the  only 
person  authorized  to  carry  that  vote  into  execution,  by  the  assess- 
ment of  the  tax  upon  all  the  taxable  inhabitants  of  the  district  of 
which  he  was  sole  trustee,  and  to  make  out  the  tax-list  and  warrant 
for  its  collection  against  all  such  inhabitants.  The  plaintiff  was 
then  such  an  inhabitant.  Laws  of  1864,  chap.  555,  p.  1252,  §  49, 
subd.  3.  This  was  a  plain  statute  duty  and  requirement. 
'  True,  it  is  objected  that  the  statute  requires  him  to  perform  this 
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duty  within  thirty  days  of  the  time  of  voting  the  tax.  Such  is  the 
statute,  but  it  was  held  in  T/iomas  v.  Clapp,  20  Barb.  165,  that  this 
provision  was  merely  directory,  it  being  for  the  public  benefit,  and 
that  such  an  act  can  be  legally  done  after  the  time  specified  in  the 
statute  has  elapsed.  See,  also.  Gale  v.  Mead,  2  Denio,  160.  The 
act  of  the  defendant  in  assessing  the  property  in  question,  upon  the 
hypothesis  that  the  defendant  was  a  resident  of  district  13,  was  a 
judicial  act  (see  Barhyte  v.  Shepherd,  35  N.  Y.  251),  and,  of  course, 
as  we  have  held  above,  could  not  be  reviewed  by  the  justice  or  held 
to  be  without  authority.  The  justice  must  have  assumed  the  con- 
verse of  this  proposition  or  must  have  held  that  there  had  been  no 
legal  change  of  these  school  districts  in  these  respects.  If  he  so 
held  he  was  in  error.  If  the  orders  of  the  county  commissioners  were 
valid  until  reversed,  the  plaintiffs  by  law  were  transferred  into  dis- 
trict 13,  and  their  property  was  assessable  therein.  There  is  no 
claim  or  pretense  that  there  was  any  injustice  as  to  valuation  of 
property  or  inequality  of  taxation  or  rate  of  assessment.  The  warrant 
was  in  due  form  of  law  and  was  legally  executed  by  the  officer.  The 
question  of  the  defendant's  liability  is  strictly  a  question  of  law. 

In  the  view  I  have  taken  of  the  law,  the  defendant,  in  making 
his  assessment  and  in  issuing  his  tax  warrant,  was  performing  a 
duty  required  by  law.  I  have  found  nothing  in  the  evidence  to 
show  that  he  did  not  act  in  good  faith.  The  contrary  is  claimed 
upon  the  evidence.  The  only  evidence  of  bad  faith  is  the  testi- 
mony of  one  of  the  plaintiffs,  who  states  that  he  told  the  defendant 
that  the  proceedings  in  regard  to  the  alteration  were  illegal,  and  that 
he,  the  plaintiff,  meant  to  sift  the  matter  and  defend  his  rights,  and 
he  also  told  the  defendant  he  would  have  trouble  if  he  accepted  the 
office  of  trustee. 

This  opinion  and  notice  of  the  plaintiff,  it  seems,  were  given 
after  district  No.  13  was  organized  under  the  new  order  and  after 
the  defendant  had  joined  the  new  organization  and  been  elected  a 
trustee.  This  seems  to  be  the  evidence  which  made  it  appear  to 
the  justice  that  the  defendant  did  not  act  in  good  faith,  and  upon 
which  he  adjudged  costs  against  the  defendant.  This  is  an  errone- 
ous conclusion.  This  notice  and  threat  from  a  dissatisfied  party 
could  only  be  the  expression  of  an  opinion  as  to  his  own  rights  and 
of  the  law  as  he  supposed  it  to  be.  The  defendant  had  an  equal 
right  to  exercise  his  opinion  upon  the  law  of  the  case  and  to  act  in 
accordanoe  with  it    He  was  in  a  condition  where  he  must  act  oxie 
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way  or  the  other,  and  it  is  no  evidence  of  bad  faith  that  he  acted  in 
accordance  with  the  dictates  of  his  own  judgment,  especially  as  his 
judgment  seems  to  hare  been  according  to  law  and  duty.  The 
statute  on  this  subject  (Laws  of  1864,  chap.  555,  tit  13,  §  6)  provides 
that  in  such  actions  against  school  officers  for  any  act  performed 
under  color  of  their  offices  which  might  be  the  subject  of  appeal  to 
the  superintendent,  no  costs  shall  be  allowed  to  the  plaintiff  in 
cases  where  the  court  shall  certify  that  it  appeared  on  the  trial  that 
the  defendant  acted  in  good  faith. 

This  case  came  clearly  within  the  provisions  of  that  statute. 

Had  the  justice  been  right  upon  the  law  of  the  case  otherwise,  he 
erred  in  relation  to  the  costs.  The  result  is  that  the  judgment  of 
the  county  court  must  be  affirmed  with  costs. 

Jvdgment  affirmed  with  costs. 


FowLEB  V.  Martin,  appellant. 

Breach  cf  prom/Ue  of  marriage  —  widence  of  promise  —  varianee  —  deetruction 

of  letters. 

In  an  action  to  recover  damages  for  a  breach  of  a  promise  to  marry,  the  evi. 
dence  of  the  promise  was  conflicting  —  the  plaintiff  asserting  it,  and  the 
defendant  denying  it.  Some  of  defendant's  letters  to  plaintiff  tended  to 
sustain  defendant's  denial.  It  appeared  that  defendant  visited  plaintiff  for 
the  period  of  five  years,  usaally  once  a  week,  and  sometimes  oftener,  re~ 
maining  with  her  alone,  as  late  as  12  or  1  o'clock  at  night ;  that  defendant 
sometimes  expressed  jealousy  if  plaintiff  received  attentions  from  other  men, 
and  defendant  admitted  that  he  treated  plaintiff  "  as  an  honorable  man  treats 
a  woman  whom  he  intends  to  marry."  Held,  that  the  evidence  was  sufficient 
to  sustain  a  verdict  for  the  plaintiff. 

In  an  action  for  a  breach  of  promise  of  marriage,  the  complaint  laid  the  time 
of  the  making  of  the  promise  on  the  15th  day  of  March,  1869,  and  at  divers 
times  prior  to  that  date  in  the  year  1868  and  1869.  Evidence  was  admitted 
of  a  promise  in  1866.  Held,  that  the  variance  was  not  material,  it  not  ap- 
pearing that  defendant  was  misled  by  it  to  his  prejudice. 

In  an  action  for  a  breach  of  promise  of  marriage,  it  appeared  that  plaintiff 
had  destroyed  certain  letters,  and  defendant  asked  the  court  to  charge  the 
jury  that  the  inference  from  the  destruction  of  the  letters  was  an  intent  to 
destroy  evidence,  and  was  a  strong  circumstance  against  the  truth  of  her 
testimony.    The  court  refused  so  to  charge.    Held,  no  error.    The  deetnuv 
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tlon  of  the  letters  raised  no  presumption  against  the  plaintiff  In  the  absence 
of  any  thing  showing  that  she  destroyed  letters  containing  evidence  against 
her,  or  at  least  letters  required  by  defendant  to  be  produced  upon  the  triaL 

AcTiOK  for  breach  of  promise  of  marriage.  At  the  trial  the  jury 
rendered  a  verdict  in  faror  of  the  plaintiff  for  $4^000.  The  material 
facts  are  stated  in  the  opinion. 

D.  M.  Dewitt,  for  plaintiff, 
T.  R.  Westbrookf  for  defendant 

Pabkeb,  J.  This  action  was  brought  to  recover  damages  for  a 
breach  of  promise  of  marriage.  It  was  tried  at  the  Ulster  circuit 
in  January,  1872,  and  resulted  in  a  verdict  for  the  plaintiff.  Excep- 
tions were  taken  upon  the  trial,  which  were  ordered  to  be  heard,  in 
the  first  instance,  at  the  general  term,  but  judgment  was  permitted 
to  be  entered  to  stand  as  security  merely.  A  motion  was  made  for 
a  new  trial  upon  the  minutes  of  the  court  which  was  denied,  and, 
from  the  order  denying  a  new  trial,  the  defendant  has  appealed. 

It  is  urged  by  the  defendant,  in  the  first  place,  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
verdict  is  against  the  evidence — defendant  insisting  that  there  is 
no  sufficient  evidence  of  the  promise  to  marry  to  sustain  the  verdict. 

Upon  the  question  of  a  promise  the  parties  are  at  variance,  the 
plaintiff  positively  asserting  it,  and  the  defendant  as  positively 
denying  it  Although  a  comparison  of  the  letters  of  the  parties  put 
in  evidence,  with  some  of  the  details  of  the  plaintiff's  testimony,  seems 
contradictory  thereof,  yet,  upon  a  careful  reading  of  the  whole  evi- 
dence in  the  case,  I  am  satisfied  that  there  is  enough  to  sustain  the 
finding  of  the  jury  that  there  was  a  promise  of  marriage  between 
the  parties.  There  is  no  denial  that  the  defendant  visited  the  plain- 
tiff from  1864  to  1869,  generally  once  a  week,  on  Sunday  evenings, 
and  sometimes  oftener,  remaining  with  her  alone,  in  the  parlor  of 
her  father's  house,  as  late  as  twelve  or  one  o'clock  at  night;  that 
during  this  long  course  of  intimacy  he  knew  that  he  had  gained  her 
affections ;  that  he  sometimes  expressed  his  jealousy  if  she  received 
attentions  from  other  men,  thus  claiming  the  right  to  exclude  them 
from  her  society;  and  he  admits  that  he  treated  her  as  an  honorable 
man  treats  a  woman  whom  he  intends  to  marry.  She  says  they 
were  engaged  to  be  mamed.    It  is  urged  that  the  letters  contradict 
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this  80  completely  as  wholly  to  discredit  her  eyidence  upon  the 
question.  Portions  of  the  letters  may  be  arrayed  against  the  truth 
of  some  of  the  plaintiff's  statements,  yet,  upon  the  question  of  a 
promise,  they  are  by  no  means  conclusiye  against  her,  nor  against 
the  fair  inference  from  his  conduct.  Witness  her  letter  of  Decem- 
ber 14, 1868,  in  which  she  expresses  her  grief  and  indignation  at  his 
conduct,  and  tells  him  she  hopes  he  has  not  forgotten  his  promise, 
and  demands  an  answer  in  plain  words  as  to  what  he  intends  to  do; 
and  his  answer  on  the  next  day,  in  which,  so  far  from  denying  that 
he  had  made  any  promise,  or  her  allegations  of  cause  of  complaint 
against  him,  he  expresses  great  regret  and  distress  at  its  existence. 

The  circumstances  of  the  intimacy  between  the  parties  are  much 
more  consistent  with  the  allegations  that  there  was  a  promise  of 
marriage  than  with  the  reverse,  and  the  jury  might  well  take  her 
statement  as  true,  rather  than  his.  In  regard  to  engagements  of 
this  kind  it  is  said  by  Professor  Parsons:  ^^A  requirement  of  precise 
and  direct  testimony  would  facilitate  fraud  more,  perhaps,  than  in 
any  other  class  of  contracts,  and  fraud  that  might  work  extreme 
mischief.  It  has,  therefore,  been  wisely  decided  that  the  contract 
may  be  inferred  from  the  conduct  of  the  parties,  and  from  the 
circumstances  which  usually  attend  an  engagement  to  marry.** 
2  Pars,  on  Gont.  62.  The  case  at  l>ar  well  illustrates  the  reason 
here  assigned  for  dispensing  with  precise  and  direct  evidence  of  a 
promise,  and  inferring  it  from  the  circumstances  referred  to. 

The  defendant's  persistent  treatment  of  the  plaintiff  '^in  the  Way 
an  honorable  man  treats  a  woman  whom  he  intends  to  marry,"  as 
be  admits  he  treated  her,  should  be  held  very  strongly  against  him, 
as,  if  he  is,  after  all  this,  permitted  to  gainsay  the  language  of  his 
acts,  it  operates  as  a  grievous  fraud  upon  the  object  of  such  treat- 
ment. There  can  be  no  doubt  that  the  circumstances  attending  the 
intimacy  of  the  parties,  the  letters  included,  were  amply  sufficient  to 
warrant  the  jury  in  believing  that  there  was  a  marriage  engage- 
ment between  them.  There  is  no  good  reason  therefore  for  setting 
aside  the  verdict  as  against  evidence. 

The  objection  to  evidence  of.  a  promise  of  marriage  made  in  the 
year  1866  was  properly  overruled.  Although  the  complaint  lays 
the  time  of  the  making  of  the  promise  on  the  15th  day  of  March, 
1869,  and  at  divers  times  prior  to  that  date  in  the  years  1868  and 
1869,  still  the  variance  is  not  such  as  can  be  deemed  material,  as  it 
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does  not  appear  that  defendant  was  misled  by  it  to  his  prejudice. 
Code,  §  169. 

A  reason  alleged  by  defendant  for  his  not  marrying  the  plaintiff 
was  the  opposition  of  his  mother  and  sister.  Upon  the  trial  one  of 
plaintiff's  witnesses  was  asked  if  he  ever  heard  any  discourse 
between  defendant  and  his  mother,  or  heard  her  say  any  thing  in 
regard  to  his  keeping  company  with  the  plaintiff.  The  witness 
answered :  '^  Well,  I  hare  heard  her  say  that  she  wished  he  would 
get  married,  and  fetch  some  one  there  to  help  her,  as  she  was  get- 
ting very  old,  and  thought  it  was  time  she  had  relief;  that  she 
thought  he  had  been  going  there  long  enough,  and  she  wished  he 
would  get  married.''  Q.  "About  when  was  this?"  A.  "About 
1868 ;  I  have  heard  it  spoken  of  often  of  course,  but  this  particular 
time  I  speak  of  was  in  1868."  Q.  "Did  you  say  you  had  often 
heard  her  mention  that  thing?"  A.  "Yes,  sir."  At  this  i>oint 
defendant's  counsel  raised  the  following  objection:  "Objection 
interposed  to  any  thing  said  in  the  absence  of  the  defendant,"  and 
the  subject  was  not  pursued  any  farther.  It  is  insisted  by  defend- 
ant's counsel  that  here  is  error  calling  for  a  new  trial. 

Although  it  would  have  been  clearly  improper  to  have  allowed 
the  witness  to  speak  of  what  defendant's  mother  said  in  his  absence, 
in  the  face  of  the  objection,  nothing  of  the  kind  was  done.  There 
had  been  no  objection  interposed  to  any  thing  that  the  witness  had 
testified  to,  and  when  the  objection  was  made,  it  was  acquiesced  in, 
and  no  testimony  called  out  in  opposition  to  it.  The  objection 
made  did  not  call  upon  the  court  to  strike  out  any  evidence  already 
given,  a  motion  was  necessary  to  effect  that  object.  So  that  here 
was  no  ruling  of  the  court  —  nothing  to  except  to,  and  no  excep- 
tion, even  under  the  understanding  that  exceptions  should  be 
deemed  to  be  taken  whenever  an  objection  was  overruled. 

A  point  is  made  by  the  defendant  and  strenuously  insisted  upon 
that  the  court  erred  in  its  charge  and  refusals  to  charge  in  reference 
to  plaintiffs  destruction  of  certain  letters. 

A  correspondence  running  over  a  period  of  several  years  had 
passed  between  them.  She  swears  that  he  surreptitiously  got  pos- 
session of  his  letters  written  to  her,  and  left  at  her  father's  house 
those  written  by  her  to  him,  while  defendant  swears  that  the 
exchange  was  voluntarily  made. 

While  defendant  was  being  examined  by  his  counsel  as  a  witness, 
he  spoke  of  a  letter  she  had  written  him  in  1865,  which  he 
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answered^  and  said  it  was  given  up  to  her  when  they  exchanged 
letters.  Plaintiff's  counsel  was  asked  to  prodnce  it^  bnt  it  was  not 
produced.  Defendant  then  went  on  to  gire  the  contents,  as  follows  : 
^  She  said,  inasmuch  as  we  have  been  keeping  company  some  time, 
it  was  time  we  knew  one  another's  intentions,  something  to  that 
effect."  Defendant's  answer  to  it  was  read  to  the  effect  that  he  was 
not  inclined  to  make  an  engagement  of  matrimony  wifch  any  one. 

There  was  no  contradiction  of  defendant's  evidence  as  to  the 
contents  of  her  letter,  and  no  question  made  as  to  its  correctness. 
No  other  letter  of  hers  was  called  for  by  defendant's  counsel.  In 
the  course  of  defendant's  cross-examination,  he  was  asked  if  plain- 
tiff wrote  him  loving  letters,  and  the  answer  was,  "  sometimes  she 
did."  Plaintiff's  counsel  then  remarked:  "Every  letter  we  have 
got  is  here,  all  the  rest  of  them  she  destroyed." 

This  is  all  there  is  in  the  case  showing  that  she  destroyed  any 
letters.  What  letters  plaintiff  had  then,  and  what  had  been 
destroyed,  does  not  appear. 

The  court' charged  the  jury,  as  follows:  "There  is  another  cir- 
cumstance insisted  upon  that  it  is  proper  for  the  jury  to  consider^ 
and  that  is  as  to  the  effect  of  burning  those  letters.  *  ♦  *  if 
you  believe  the  young  lady  got  possession  of  the  letters  in  the 
manner  testified  to  by  the  defendant,  and  committed  them  to  the 
flames  for  the  purpose  of  suppressing  evidence,  or  any  unlawful 
purpose,  it  is  a  circumstance  against  her  and  against  the  case,  which 
the  jury  are  to  take  into  account  in  determining  this  controversy." 

The  defendant's  counsel  then  requested  the  court  to  charge  the 
jury  that  no  inference  could  be  drawn  from  the  destruction  of  the 
letters,  but  the  intent  to  destroy  evidence.  Also  that  such  destruc- 
tion of  the  letters  is  a  very  strong  circumstance  against  the  truth 
of  her  story,  and  if  there  is  any  question  between  the  parties  as  to 
the  contents,  the  inference,  of  law  is  against  the  truth  of  the  story 
of  the  plaintiff.  The  court  refused  to  charge  as  requested,  but 
charged  "  that  the  destruction  of  the  letters  is  a  circumstance  of 
importance  to  be  considered  by  the  jury  as  bearing  upon  the  evi- 
dence of  the  plaintiff,  and  you  are  to  determine  from  the  evidence 
what  the  motive  was  which  led  to  the  destruction  of  those  letters, 
and  apply  the  evidence  accordingly."  Defendant  excepted  to  the 
refusal  to  charge  as  requested  and  to  the  charge  as  made. 

I  do  not  think  the  case  is  one  involving  any  question  for  the  jury, 
arising  from  the  destruction  of  the  letters. 
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It  does  not  appear  that  plaintiff  destroyed  any  letters  which 
were,  or  were  deemed  by  defendant,  of  any  importance  in  the  con- 
troversy The  remark  of  her  counsel,  that  they  had  in  court  ail 
the  htterSy  except  those  which  she  Iiad  destroyed,  is  no  proof  of  any 
destruction,  by  her,  of  evidence  which  would  have  borne  against 
her ;  nor  are  any  letters  destroyed  by  her  shown  to  be  important  by 
their  having  been  called  for  by  defendent  upon  the  trial.  If  it  is  to 
be  deemed  that  the  one  letter  called  for  had  been  destroyed — which 
can  scarcely  be,  for  no  such  reason  is  given*  for  not  producing  it  — 
still,  plaintiff  has  not  disputed  the  contents  of  that  letter,  as  given 
by  defendant,  so  that  no  question  arises,  to  be  determined  against 
her,  &om  the  presumption  springing  from  her  having  destroyed 
evidence  bearing  upon  it.  The  contents  of  that  letter  stand,  con- 
fessedly, as  given  by  the  defendant,  and  he  cannot  claim  for  them 
any  thing  stronger,  because  of  its  destruction. 

In  order  to  raise  the  question  sougl\t  to  be  raised  by  defendant's 
counsel,  it  should  have  appeared  that  plaintiff  destroyed  letters  of 
hers,  containing  evidence  against  her,  or,  at  least,  letters  required 
by  defendant  to  be  produced  upon  the  trial. 

It  is  not  necessary  to  discuss  the  question  whether  defendant 
would  have  been  entitled  to  the  instruction  to  the  jury  which  he 
asked  for,  if  the  question  were  in  the  case. 

As  the  case  stands,  his  exceptions  to  the  charge  and  refusals  to 
charge  upon  this  question  are  unavailing. 

Other  exceptions  arose  upon  refusals  to  charge  upon  the  subject 
of  damages,  as  requested  by  defendant's  counsel. 

The  court  was  asked  by  defendant's  counsel  to  charge  that  the 
case  was  not  one  for  exemplary  damages,  and  in  answer  charged  as 
follows :  "  On  the  contrary,  I  hold  it  is  a  question  for  the  jury,  what 
is  just  as  damages  between  the  parties."  A  request  was  then  made 
to  charge  that  it  was  not  a  case  for  punitive  damages;  the  court  in 
reply  said :  I  make  the  same  charge,  that  the  jury  are  to  give  what 
they  regard  as  compensatory  damages,  in  view  of  all  the  circum- 
stances. 

Defendant's  counsel  then  asked  the  court  to  charge  that  *'  if  the 
jury  believe  the  promise  of  marriage  was  made,  and  defendant  re- 
fused from  a  knowledge  that  his  mother  and  sister  opposed  the 
marriage  and  would  leave  his  family,  and  would  thereby  increase  his 
pecuniary  obligations  by  so  doing,  without  impeachment  of  the 
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plaintiff's  character,  will  not  render  the  defendant  liable  for  more 
than  actual  damages.^'    This  was  declined,  and  defendant  excepted. 

I  think  the  substance  of  the  instruction  to  the  jury  upon  all  these 
requests  was,  that  the  damages  to  be  given  were  such  as  the  jury 
should  regard  as  compensatory,  in  view  of  all  the  circumstances. 

This,  it  seems  to  me,  was,  even  under  the  last  request,  correct  I 
see  no  difference  between  Victual  and  compensatory  damages.  Both 
exclude  the  idea  of  damages  beyond  what  are  commensurate  with 
the  injury  to  the  plaintiff;  and  whatever  the  jury  should  find  this 
amount  to  be,  comes  within  the  limit  asked  for  by  the  defendant  in 
each  of  his  requests :  and  the  instruction  to  the  jury  in  answer  to 
those  requests,  in  neither  case,  goes  farther  than  to  coyer  such 
amount 

In  considering  the  whole  case,  I  see  no  reason  for  setting  aside  the 
verdict  and  granting  a  new  trial. 

The  motion  for  a  new  trial  must,  therefore,  be  denied,  and  the 
order  denying  a  new  trial  affirmed,  with  costs;  and,  as  judgment 
upon  the  verdict  has  been  entered,  the  judgment  must  stand 
affirmed. 

J.  PoTTBB  and  BoABDKAur,  JJ.,  concurred. 

Judgmeni  affirmed. 
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Anewment — hank  shares — dediietum  of  real  estate. 

In  proceedingB  by  a  bank  and  the  Btockholden  thereof  to  compel  a  board  of 
BapervijK>n  to  refund  taxes  claimed  to  have  been  illegally  asseaBed,  on  the 
ground  that  the  asaeBson  did  not  deduct  the  asaeBsed  value  of  the  real  estate 
of  the  bank  from  the  value  of  the  shares  of  stock  therein,  but  valued  and 
assessed  both  the  real  estate  and  the  shares  at  their  full  value,  ?ield,  that 
in  the  absence  of  proof  to  the  contrary  the  assessors  will  be  presumed  to 
,have  made  the  deduction  required  by  law,  and  that  the  affidavit  of  the 
assessors  attached  to  the  roll,  stating  that  said  roll  contains  a  true  statement 
of  the  taxable  personal  estate  "at  the  full  and  true  value  thereof,"  is  not 
evidence  that  the  deduction  was  not  made. 

The  omission  of  assessors  to  deduct  the  assessed  value  of  the  real  estate  of  a 
bank  from  the  value  of  its  shares  of  stock  is  not "  a  manifest  clerical  or  other 
error/'  to  be  corrected  under  ohap.  695,  Laws  of  1871. 
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Appeal  by  the  board  of  sapervisors  of  Columbia  county  from  an 
order  made  by  the  county  court  of  said  county,  requiring  said  board 
to  refund  to  the  petitioner,  Bachman,  and  the  other  stockholders  of 
the  Farmers'  National  Bank  of  Hudson,  certain  taxes  claimed  to 
have  been  improperly  assessed  for  the  years  1870  and  1871. 

The  order  of  the  county  court  was  made  under  the  assumed 
authority  contained  in  chapter  695,  Laws  of  1871,  authorizing  the 
board  of  supervisors  of  any  county,  among  other  things,  on  the 
recommendation  of  the  county  court  of  said  county,  "  to  correct  any 
manifest  clerical  or  other  error  in  any  assessment ; "  and  providing 
that,  upon  the  order  of  such  court,  made  on  the  application  of  the 
person  aggrieved,  and  notice  thereof  to  such  board,  it  shall  refund 
to  such  person  the  amount  collected  from  him  of  any  tax  illegally 
or  improperly  assessed  or  levied. 

It  appeared  upon  the  assessment  rolls  of  the  city  of  Hudson  for 
the  years  1870  and  1871  that  the  stockholders  of  said  bank  were 
assessed  for  their  shares  of  stock,  and  that  said  shares  were  assessed 
and  valued  in  1870  at  $105  per  share,  and  in  1871  at  $115  per  share. 
The  real  estate  of  the  bank  for  the  same  years  was  assessed  at  $6,000. 

The  affidavit  of  the  assessors,  annexed  to  the  assessment  rolls, 
stated  as  follows :  "  And  also  that  the  said  assessment  roll  contains 
a  true  statement  of  the  aggregate  amount  of  the  taxable  personal 
estate  of  each  and  every  person  named  in  said  roll  over  and  above 
the  amount  of  debts  due  from  such  persons  respectively,  and  exclud- 
ing such  stocks  as  are  otherwise  taxable,  and  such  other  property  as 
is  exempt  by  law  from  taxation,  at  the  full  and  true  value  thereof, 
according  to  our  best  judgment  and  belief." 

An  affidavit  of  one  Burgher  was  read  on  the  part  of  the  super- 
visors, to  the  effect  that  he  was  and  had  been  for  the  last  eight  years 
one  of  the  assessors  of  the  city  of  Hudson,  and  that  during  said  term 
the  board  of  assessors,  in  assessing  the  value  of  the  shares  of  the 
several  banks  in  the  said  city,  deducted  the  value  of  the  real  estate 
owned  by  said  corporations. 

The  petitioning  bank  alleged  and  claimed  that  for  the  years  1870 
and  1871  no  deduction  was  made  from  the  value  of  the  stock  of  said 
bank  as  valued  by  the  assessors,  of  the  assessed  value  of  the  real 
estate  of  said  bank,  as  required  by  chapter  761,  Laws  1866,  section  1, 
and  that  such  fact  appeared  upon  the  face  of  the  assessment  rolls. 

X.  B,  Andrews f  for  board  of  supervisors. 

Newhirk  &  Chacey  for  bank  and  its  stockholders. 
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Matter  of  The  Farmers'  National  Bank  of  Hudson. 

BoABDMAN,  J.  The  assessors  were  right  in  assessing  the  real 
estate  to  the  bank.  They  were  right  itf  the  assessment  of  the  stock- 
holders if  they  deducted  first  from  the  gross  value  of  the  shares  the 
yalae  of  the  real  estate  so  assessed  to  the  bank  and  assessed  the 
stockholders  pro  rata  for  the  balance.  In  the  absence  of  proof  it 
will  be  presumed  to  have  been  so  done,  since  the  law  requires  it,  and 
officers  are  presumed  to  have  done  their  duty.  There  is  no  evidence 
that  it  was  not  done.  The  affidavits  of  the  assessors  attached  to  the 
roll  is  not  evidence  that  this  deduction  was  not  made.  The  form 
of  that  affidavit  is  prescribed  by  the  statute.  Matters  not  thereby 
covered  are  protected  by  the  dufcy  of  the  assessor  under  the  law  and 
their  oath  of  office.  This  case  is  like  that  of  a  minister  of  the  gos- 
pel, entitled  to  certain  exemptions  from  assessment  and  taxation. 
It  has  been  decided  that  such  exemption  and  deduction  need  not 
appear  upon  the  roll.  Prosser  v.  Secovy  5  Barb.  607,  overruled  in 
Brown  v.  Smithy  24  id.  419.  The  contrary  doctrine  to  that  of  Pros- 
ser V.  Secor  has  since  been  held  in  a  case  from  Tioga  county,  Bar- 
hyte  V.  Shepherd,  35  N.  Y.  238,  referred  to  in  Bell  v.  Pierce,  48 
Barb.  51. 

The  same  principle  applies  to  the  case  of  the  person  entitled  to 
exemption  or  deduction  from  his  personal  property  for  debts  owing 
by  him. 

.  The  assessors  having  jurisdiction  of  the  person  and  of  the  subject- 
matter  will  be  presumed  to  have  acted  legally  unless  the  contrary 
distinctly  appears.  In  this  instance  the  contrary  does  not  distinctly 
appear  and  can  scarcely  be  guessed  out.  But  the  affidavit  of  Burgher 
shows  affirmatively  that  such  deduction  was  in  fact  made  by  the 
assessors,  and  that  the  assessment  is  correct  and  as  the  law  requires. 
If  these  conclusions  could  be  doubtful  the  court  is  still  of  the  opin- 
ion that  it  is  not  a  "  manifest  clerical  or  other  error,"  to  be  cor- 
rected by  these  proceedings  under  the  Laws  of  1869  and  1871. 

In  The  People  ex  rel.  v.  Supervisors  of  Ulster,  63  Barb.  83,  it  is 
held  that  the  act  of  1871  is  prospective  only  in  its  effect  and  does 
not  apply  to  taxes  assessed  prior  to  its  passage.  Under  this  decision 
the  order  in  question  was  wrong,  to  the  extent  that  it  included 
taxes  assessed  and  paid  before  the  passage  of  the  act  of  1871. 

The  order  appealed  from  must  be  reversed  with  $10  costs  of  this 
appeal  to  be  paid  by  Samuel  Bachman  the  petitioner  to  the  board 
of  supervisors  of  Columbia  county  or  their  attorney. 

Ordered  accordingly. 

Vol.  I,  N.  Y.  Rep.— 49 
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Hathaway  v.  Quimbt,  appellant 

Pleading — demurrer  —  omission  to  aver  plaintiff's  right  to  property  in  a  com- 
plaint in  an  action  of  trover. 

In  an  action  to  recover  the  valae  of  personal  property,  daimed  to  be  wrong- 
fnliy  converted,  the  complaint  set  forth  that  the  property  was  leased  to  ono 
S.,  with  the  condition  that  if  plaintiff  should  at  any  time  deem  himself 
unsafe,  or  the  property  not  well  taken  care  of,  he  might  take  possession  of 
it ;  that  the  defendant  had,  as  United  States  Marshal,  seized  the  property 
under  a  bankruptcy  warrant  against  the  property  of  S.,  and  that  plaintiff 

'  demanded  the  property  of  defendant  on  the  grounds  that  he  deemed  himself 
unsafe,  and  the  property  not  well  taken  care  of,  which  demand  was  refused, 
etc.  The  fact  that  plaintiff  did  deem  himself  unsafe,  and  the  property  not 
well  cared  for,  was  not  alleged.  Held,  that  a  demurrer  would  lie,  on  the 
ground  that  there  were  not  sufficient  facts  to  constitute  a  cause  of  action, 
there  being  no  averment  of  plaintiff's  right  to  the  property  at  the  time 
the  suit  was  brought, 

X 

Appeal  from  an  order  made  and  entered  at  the  Cortland  special 
term,  overmling  a  demurrer  to  the  complaint. 

The  complaint  alleged  that  the  plaintiff  was,  on  the  16th  day  of 
November,  1871,  the  owner  of  certain  described  property,  consist- 
ing of  horses,  wagons  and  harness ;  that  the  property  was  hir&d 
of  the  plaintiff  by  William  M.  Simmons  by  a  written  lease  by 
which  Simmons  agreed  to  pay  plaintiff,  for  the  use  of  the  property, 
$70  per  month,  the  plaintiff  "  reserving  and  having  the  right  to 
terminate  the  said  lease  and  take  the  property  into  his  the  said 
plaintiff's  possession  at  any  time  when  he  the  said  plaintiff  should 
deem  himself  unsafe,  or  whenever  he  the  said  plaintiff  should 
think  the  property  not  well  taken  care  of  and  not  well  treated."  It 
further  alleged  that  Simmons,  under  and  in  pursuance  of  the  con- 
tract of  hiring,  took  charge  of  the  property,  and  commenced  to  use 
it  in  carrying  on  a  lively.  It  further  set  forth  that  the  defendant,  as 
United  States  Marshal,  by  his  deputy,  took  possession  of  the  prop- 
erty under  a  warrant  in  bankruptcy,  directing  him  to  seize  and 
keep  the  property  of  Simmons.  That  the  property  was  taken  with- 
out the  knowledge  and  consent  of  plaintiff,  and  that  the  plaintiff, 
before  the  commencement  of  this  action,  demanded  the  property  of 
the  deputy  marshal  "  on  the  ground  that  plaintiff  deemed  himself 
unsafe,  and  did  not  think  the  property  well  taken  care  of  and  well 
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treated,  and  on  the  ground  that  plaintiff  was  the  owner  of  said 
property  and  entitled  to  the  immediate  possession  thereof."  That 
the  surrender  of  the  property  was  refused.  That  defendant  "  eon- 
yerted  the  same  to  his  own  use,"  etc. 

The  defendant  demurred  to  the  complaint  upon  four  grounds: 
(1)  Xo  jurisdiction  of  person.  (2)  None  of  subject  of  action. 
(3)  Another  action  pending,  and  the  United  States  Court  in  Bank- 
ruptcy had  acquired  prior  jurisdiction.  (4)  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

•Hunt,  -Green  &  Weaver ,  for  appellant. 
Bouton  d  ChampUn,  for  respondent. 

Pabkee,  J.  The  warrant  in  bankruptcy  ran,  not  only  agamst 
property  subject  to  execution,  but  against  choses  in  action  and 
equitable  interests.  Simmons  had  a  property  in  the  boi*ses,  etc., 
subject  to  be  seized  under  such  warrant,  and  this  was  the  property 
levied  upon.  Plaintiff  does  not  allege  the  fact  on  which  his  right 
to  take  the  property  depended,  to  wit:  that  he  deemed  himself 
unsafe,  or  thought  the  property  not  well  cared  for. 

Until  the  occurrence  of  one  of  these  facts,  Simmons  had  the 
right  to  possess  and  use  the  property.  The  occurrence  of  neither 
of  these  facts  is  alleged.  Simmons'  right,  therefore,  is  not  shown  to 
have  expired.  The  defendant  being  authorized  and  bound  to  levy 
upon  and  seize  the  rights  and  interest  of  Simmons,  was  not  liable  to 
an  action  for  so  doing,  or  for  failing  to  deliver  up  the  property  on 
plaintiff's  demand,  since  it  is  not  shown  that  plaintiff  was  then 
entitled  to  it.  He  avers,  it  is  true,  that  the  ground  on  which  he 
put  his  demand  was,  that  he  deemed  himself  unsafe,  and  did  not 
think  the  property  well  taken  care  of  and  well  treated ;  but  he  does 
not  allege  the  fact  that  he  did  so  deem  himself  unsafe,  and  did  not 
think  it  well  cared  for. 

The  allegation  that  defendant  converted  the  property  to  his  own 
use,  is,  as  it  is  stated,  but  the  legal  inference  from  the  fact  of 
refusal  to  deliver  up  the  property  to  plaintiff,  and  not  the  averment 
of  any  other  fact  than  those  already  stated. 

We  think  the  complaint  defective  in  the  omission  of  any  fact 
sliowing  plaintiff's  right  to  the  possession  of  the  property  at  the 
time  when  the  suit  was  brought,  and  the  demurrer  should,  there- 
fore, have  been  sustained. 
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The  order  oyerruling  it  must  be  reversed,  with  costs,  with  liberty, 
however,  to  plaintiff  to  amend  his  complaint  upon  payment  of  costs 
of  the  appeal,  and  costs  consequent  upon  the  demurrer. 

Order  reversed  and  demurrer  sustained. 


Eiah  y.  Obenibs  et  al. 

WUl — eofutrueUenof — etup&nsum  ofp<mer  ofalienaiian — meaning  of  "heir** 

—  coets  on  cross  appeal. 

The  testator,  by  the  second  clause  of  his  will,  gave  all  his  property,  real  and 
personal,  to  his  executors  in  trust  for  the  support  and  education  of  an  ille- 
gitimate son,  but  not  to  be  sold  or  conrejed.  By  the  third  clause  he  directed 
the  property,  after  the  decease  of  the  son,  to  go  to  such  son's  heirs,  when  they 
should  become  of  age,  and  if  he  died  leaving  no  heirs  or  widow  to  go  to  tes- 
tator's neice.  By  the  fourth  clause  he  directed,  if  said  son  should  die  leaving 
widow,  heir  or  heirs,  that  the  widow,  heir  or  heirs  should  have  the  use  of  the 
property  during  her  widowhood  and  while  the  heir  or  heirs  should  live,  and 
that  after  her  death  or  marriage,  and  after  the  decease  of  the  heirs,  if  any,  of 
his  adopted  son,  the  property  should  go  to  testator's  niece. 

Held,  that  a  brother  of  testator,  he  having  left  surviving  no  father,  mother  or 
child,  could  maintain  an  action  for  the  construction  of  the  will. 

Heldt  also,  that  the  provision  in  the  second  clause  was  valid,  and  created  a  trust 
to  receive  the  rents  and  profits  of  testator's  estate,  and  apply  them  to  the  use 
of  the  illegitimate  son  during  life.  The  provisions  in  the  third  and  fourth 
clauses,  in  respect  to  the  widow  and  heirs  of  the  illegitimate  son,  were 
invalid  by  reason  of  an  unlawful  suspension  of  the  power  of  alienation. 

By  the  word  "heir"  the  testator  meant  the  heirs  of  his  son's  body,  not  heirs 
generally.  The  niece  took  the  remainder  of  the  estate,  after  the  life  estate 
of  the  son,  contingent  upon  the  death  of  suck  son  without  widow  or  heir  of 
his  body  surviving,  and  that  contingency  failing  the  estate  passed,  after  the 
death  of  the  son,  to  the  heirs  and  next  of  kin  of  testator.' 

Costs  of  appeal  refused  when  all  parties  have  been  unsuccessful  o^  a  cro68 
appeal. 

This  action  was  brought  for  the  construction  of  and  adjudication 
upon  the  last  will  and  testament  of  Alexander  G.  Cadier,  who  died 
January  22, 1871,  at  Ogdensburg,  N.  Y.,  leaving  the  plaintiff  and  the 
defendants,  named  Kiah  (Kiah  and  Cadier  are  the  same  name 
spelled  differently  by  different  persons),  his  brothers,  and  Josette 
Grenier,  his  sister,  surviving. 
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The  defendant,  Sosa  Orenier,  was  his  niece,  and  Louis  G.  Oadier 
his  illegitimate  son  by  the  defendant,  Delia  Jerby,  the  mother  of  the 
defendants  named  Jerby,  and  was  an  infant  and  unmarried  at  the 
time  of  the  death  of  the  testator.  The  said  defendant,  Eosa  Grenier, 
was  appointed  administratrix,  with  defendant,  Merriam,  with  the 
will  annexed,  by  the  surrogate  of  said  county,  after  the  renunciation 
of  the  executors  named  in  the  will,  and  the  said  Merriam  was 
appointed  trustee  in  place  of  Seymour  and  Eosseel,  trustees  named 
in  said  will,  by  an  order  of  this  court. 

All  the  defendants  appeared  and  answered,  and  the  case  was  tried 
before  Mr.  Justice  Bookes,  at  special  term,  March,  1873. 

The  will  is  as  follows : 

^' First  After  all  my  lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  to  my  niece,  Eosa  Grenier,  who  has  resided  with  me  for 
seyeral  years,  $4,000,  to  be  paid  by  my  executors  within  two  months 
after  my  decease. 

'^  Second.  I  devise  and  bequeath  all  the  rest  of  my  property,  both 
personal  and  real,  to  John  F.  Eosseel  and  George  D.  Seymour,  of 
Ogdensburg,  in  trust  for  my  adopted  son,  Louis  G.  Cadier/  to  be 
used  and  held  for  his  support,  education,  improvement  and  benefit, 
but  not  to  be  sold  or  conveyed. 

"  I  further  devise,  bequeath  and  direct  that  after  the  decease  of  my 
adopted  son,  in  case  he  shall  leave  any  heirs,  that  then  my  property, 
both  personal  and  real,  go  to  said  heir  or  heirs,  absolutely  when  they 
shall  become  of  age  ;  and  in  case  the  said  Louis  G.  Cadier  shall  die, 
leaving  no  heirs  or  widow,  then  all  my  property  that  remains,  both 
personal  and  real,  I  devise  and  bequeath  to  my  said  niece,  Eosa 
Grenier. 

'^And  in  case  my  said  adopted  son  shall  die,  leaving  a  widow,  heir 
or  heirs,  then  the  said  widow,  heir  or  heirs  shall  have  the  use,  rents 
and  profits  of  all  my  property  during  the  time  she  remains  the 
wido^  of  my  said  adopted  son,  and  while  the  heir  or  heirs  shall 
live ;  nid  after  her  decease,  or  after  she  shall  again  marry,  and  after 
the  decease  of  the  heirs  of  my  adopted  son,  if  any,  all  my  property, 
both  personal  and  real,  shall  belong  absolutely  to  my  said  niece^ 
Eosa  Grenier,  or  her  heirs,  if  any. 

*'  Likewise,  I  make,  constitute  and  appoint  John  F.  Eosseel  and 
George  D.  Seymour  to  be  executors  of  this  my  last  will  and  testa- 
ment^ hereby  revoking  all  former  wills  by  me  made." 

The  said  justice  construed  and  adjudicated  that  the  first  and 
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second  proyisions  of  said  will  were  yalid,  and  that  the  second  one 
created  a  valid  trust  to  receive  the  rents  and  profits  of  the  property 
and  apply  them  to  the  use  of  defendant,  Louis  G.  Cadier,  during 
his  life.  That  the  third  and  fifth  provisions  of  said  will  were  void 
by  reason  of  their  unlawful  suspension  of  the  right  and  power  of 
alienation,  and  an  illegal  suspension  of  the  absolute  ownership  of 
personal  property ;  and  that,  as  legal  conclusions  from  the  above 
holding,  that  defendant,  Eosa  Grenier,  took  the  legacy  of  $4,000; 
the  said  defendant,  Louis  G.  Gadier,  was  the  beneficiary  under  the 
trust  of  the  rents  and  profits  for  life,  and  that  Eosa  Grenier  took 
the  remainder  of  the  estate  contingent  upon  the  death  of  said  Louis, 
without  widow  or  heir  of  his  body  surviving  him,  and  that  con- 
tingency failing,  the  estate  passed,  after  the  death  of  said  Louis,  to 
the  heirs  and  next  of  kin  of  the  said  testator. 

Judgment  was  entered  accordingly,  with  costs,  against  the 
administrators  in  favor  of  all  the  parties,  besides  extra  allowance  to 
plaintiff  and  to  Kosa  Grenier. 

Exceptions  and  cross-appeals  are  taken  by  all  the  parties. 

Edward  0,  James,  for  appellant  and  respondent,  Francis  Kiah. 
Myers  <&  Morris,  lor  appellant  and  respondent,  Bosa  Grenier  6^  oJL 
Joseph  McNaughton,  for  Stephen  Kiah  et  ai. 
Magone  &  Holbrook,  for  Jerby  defendants. 

J.  Potter,  J.  The  first  question  arising  upon  the  execeptions  is, 
whether  the  plaintiff  may  maintain  this  action  for  a  judicial  con- 
struction of  the  will  in  question. 

He  is  a  brother  of  the  testator,  who  died  without  father  or  mother 
or  living  children,  and,  after  making  his  will,  disposing  of  both 
personal  and  real  property  and  creating  trusts. 

If  the  will  is  void  as  to  its  provisions  relating  to  the  personal 
property,  a  trust  results  thereby,  and  there  will  be  that  trust  as 
well  as  the  trusts  attempted  to  be  vested  by  the  terms  of  the  wilL 

In  such  case,  any  person  interested  in  the  trust  may  apply  to  the 
court  for  a  construction  of  the  will  and  directions  as  to  the  trust 
Powers  V.  Smith,  10  Paige,  194 ;  Wolroth  v.  Hornby,  24  How.  Pr. 
353 ;  Onderdonk  v.  Mott,  34  Barb.  113. 
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In  the  case  under  consideration,  the  will  expressly  creates  a  trust, 
and  that  trust  was  sustained  and  a  trustee  appointed  by  the  court 
Whatever  may  be  the  exact  technical  name  or  character  of  the 
estate  devised  by  the  second  clause  of  the  will,  it  was  to  continue 
in  that  form  and  condition,  and  was  inalienable  during  the  life  of 
Louis  G.  Gadier,  both  by  the  terms  of  the  will  and  nature  of  the 
trust.  It  was  of  the  character  and  extent  of  a  life  estate.  It  was 
80  adjudged  at  special  term,  and  is  substantially  conceded  by  the 
counsel  for  all  the  parties. 

The  grave  questions  in  the  case  arise  upon  the  other  provisions 
of  the  will.  It  was  adjudged  that  these  two  clauses  or  provisions 
of  the  will  are  void  for  the  reason  that  to  give  them  effect  would 
suspend  the  right  and  power  of  alienation  and  of  absolute  owner- 
ship in  a  manner  or  for  a  period  not  allowed  by  law. 

The  provisions  thus  adjudged  are :  "I  further  devise,  bequeath 
and  direct  that  after  the  decease  of  my  said  adopted  son,  in  case 
he  shall  leave  any  heirs,  that  then  my  property,  both  personal  and 
real,  go  to  the  said  heirs  absolutely  when  they  shall  become  of  age." 

Again:  '^And  in  case  my  said  adopted  son  shall  die  leaving  a 
widow,  heir  or  heirs,  then  the  said  widow,  heir  or  heirs,  shall  have 
the  use,  rents  and  profits  of  all  my  property  during  the  term  she 
remains  the  widow  of  my  said  adopted  son  and  while  the  heir  or 
heirs  shall  live ;  and  after  her  decease,  or  after  she  shall  again 
marry  and  after  the  decease  of  the  heirs  of  my  adopted  Aon,  if  any, 
all  my  property,  both  personal  and  real,  shall  beloug  absolutely  to 
my  said  niece  Eosa  Grenier,  or  her  heirs  for  ever." 

It  is  not  worth  while  to  consider  the  inconsistency  between  tjiese 
provisions,  for  both  are  doubtless  void.  They  may  serve  to  throw 
some  light  upon  the  question  whom  the  testator  meant  by  the  ex- 
pression, heirs  or  heir  of  his  adopted  son,  to  be  considered  hereafter. 

Suspension  of  the  power  of  alienation,  or  of  absolute  ownership, 
must  be  measured  not  by  periods  of  time,  however  long  or  short,  but 
by  the  duration  of  the  lives  of  two  persons  in  being  at  the  time  of 
the  creation  of  the  estate  or  the  death  of  the  testator.  Under  the 
provisions  above  quoted,  the  heirs  were  yet  to  be  born  and,  perhaps, 
of  a  woman  not  yet  bom,  and,  of  course,  cannot  be  mentioned. 
Schettler  v.  Smithy  41  N.  Y.  336;    HawUy  v.  James,  9  id.  415. 

The  judge,  at  special  term,  held  that  the  provision  of  the  will, 
'^and  in  case  the  said  Louis  G.  Cadier  shall  die  leaving  no  heirs  or 
widow,  then  all  my  property  that  remains,  both  personal  and  real,  I 
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devise  and  bequeath  to  my  said  niece  Eosa  Grenier/'  was  valid,  and 
that  the  said  Bosa  thereunder  wonld  take  a  contingent  remainder  in 
fee  in  default  of  a  widow  or  heir  of  his  body  surviving  him,  and  that 
owing  to  the  invalidity  of  the  provisions  above  referred  to,  and  the 
validity  of  the  last  above  cited  provision,  that  the  estate  would 
descend  to  (the  heirs  and  next  of  kin  of  the  testator,  in  case  said 
Louis  died  leaving  a  widow  or  an  heir  of  his  body. 

These  results  depend  upon  the  construction  as  to  the  persons 
intended  by  the  testator  in  the  use  of  the  word  "  heir/' 

I  cannnot  doubt  that  the  learned  judge  rightly  held  that  the 
testator  meant  by  the  term  "  heirs,"  heirs  of  the  body  of  Louis  and 
not  his  heirs  generally.  It  is  manifest  from  the  whole  will  as 
signed  by  the  testator  that  he  intended  to  bestow  his  property  upon 
his  niece  Rosa  and  adopted  son  Louis. 

All  its  provisions  indicate  this  purpose.  He  proposes  to  give 
Rosa  a  legacy  to  be  paid  to  and  enjoyed  by  her  within  two  months 
of  his  demise.  He  provides  that  Louis  shall  receive  the  rents  and 
profits  exclusively  during  his  life,  and  after  his  death  it  shall  pass 
to  his  heirs  absolutely  when  they  become  of  age. 

Louis'  mother  was  his  heir  then  living  and  of  age.  Certainly  she 
was  not  meant  Louis'  half  brothers  and  sisters  might  become  of 
age  even  before  the  testator  died  and  would  reach  that  period  soon 
after  Louis  himself  would,  and  probably  many  years  before  Louis 
would  die.  They  would  be  heirs  of  Louis  and  yet  have  no  relation- 
ship to  the  testator  who  had  living  brothers  and  sisters.  He  would 
not  be  likely  to  disinherit  the  latter  and  remember  only  the  children 
of  a  stranger  and  his  former  mistress  who  is  not  referred  to  in  his 
will  except  by  this  strained  inference. 

If  the  testator  meant  heirs  generally,  then  the  devise  to  Rosa, 
for  whom  he  entertained  affection  would  not  take  effect  till  after  the 
death  of  the  widow  of  Louis  and  his  heirs  generally,  a  period  prob- 
ably far  beyond  the  life  of  Rosa  and  her  heirs  for  several  genera- 
tions. I  think  these  facts  and  considerations  clearly  bring  the  case 
within  the  principle  enunciated  by  Judge  Groveb,  in  Bundy  v. 
Bundy,  38  N.  Y.  421.  The  presumption  is,  that  the  testator  uses 
the  words  in  a  general  sense,  meaning  lineal  and  collateral  heirs, 
unless  it  appears  from  the  will  and  the  extrinsic  facts  known  to  the 
testator  that  it  was  used  by  him  in  the  restricted  sense. 

I  think  there  can  'be  no  doubt  the  trust  created  by  the  will  was 
valid,  and  the  appointment  of  a  trustee  to  administer  the  trust  aft^ 
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the  renunciation  by  the  trustees  named  in  the  will,  was  proper 
and  necessary. 

These  views  dispose  of  the  questions  arising  upon  the  will,  and 
sustain  the  main  intention  of  the  testator.  In  such  case  the  valid 
portions  of  the  will  will  be  sustained.     Oxley  v.  Lane,  35  N.  Y.  340. 

This  brings  me  to  the  question  of  costs  in  the  judgment  appealed 
from. 

The  costs  in  this  case  were  in  the  discretion  of  the  court.  With 
the  exercise  of  that  discretion,  the  appellate  court  should  not  inter- 
fere unless  erroneous,  or  palpable  injustice  has  been  done  thereby. 

The  total  amount  of  the  extra  allowance  was  within  the  limit  pre- 
scribed by  section  309  of  the  Code.  A  portion  of  such  extra  allow- 
ance was  granted  to  the  plaintiff,  and  another  portion  to  said  Rosa 
Grenier.  I  perceive  no  sufficient  reason  for  interfering  with  the  dis- 
position of  costs  made  by  the  court  at  special  term. 

The  question  of  costs  of  this  appeal  remains  to  be  considered. 
Exceptions  and  cross  appeals  were  taken  by  the  respective  parties 
to  the  action,  to  some  portion  of  the  decree  as  well  as  to  the  allow- 
ances of  costs.  In  the  view  I  have  taken,  the  judgment  and  the 
allowance  of  costs,  by  the  special  term,  should  be  affirmed.  It  fol- 
lows, therefore,  that  each  appellant  has  been  unsuccessful. 

There  is  reason  and  propriety  generally,  for  granting  costs  to  a 
successful  litigant  and  refusing  to  allow  them  to  an  unsuccessful 
one.  I  perceive  no  good  reason  for  allowing  costs  to  either  appel- 
lant as  against  any  other,  in  this  case.  To  grant  costs  in  this  case 
to  all  the  litigants,  as  was  done  at  special  term,  I  apprehend  would 
be  diverting  too  much  of  the  estate  from  those  to  whom  it  belongs 
to  those  who  have  no  interest  in  the  property  or  who  are  seeking  to 
ascertain  to  whom  it  belongs,  in  remote  and  improbable  contin- 
gencies. 

I  think  the  judgment  should  be  affirmed,  without  costs  to  either 
party,  as  against  any  other  or  as  against  the  property  or  any  inter- 
est or  estate  therein. 

Parker,  J.,  concurred. 

Judgment  affirmed. 
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Remington,  appellant,  v.  Staats. 

Bwre^ — rights  bettuen  several  wretieafar  the  same  prindpak 

Flaintijff  gave  his  note  to  a  bank  as  collateral  securitj  for  moneys  to  be  loaned 
to  B.  By  a  subsequent  arrangement,  made  between  the  bank  and  defendant, 
defendant  agreed  to  indorse  notes  to  be  given  by  B,  on  condition  that  the 
bank  should  exhaust  its  remedy  against  B  and  plaintiff  before  holding 
defendant  liable.  B  gave  certain  notes,  which  were  indorsed  by  defendant, 
upon  which  the  bank  advanced  money.  The  notes  not  being  paid,  the  bank 
sued  plaintiff's  collateral  note  and  recovered  judgment,  which  plaintiff  paid. 
Plaintiff  recovered  from  the  bank,  by  action,  possession  of  the  notes  given  by 
B.  Eeldf  that  whe^  the  bank  made  the  collection  from  plaintiff  the  defend- 
ant's obligation  was  dischaiged. 

Appeal  from  a  judgment  in  favor  of  defendant  in  an  action  tried 
at  the  Datchess  circuit,  before  Mr.  Justice  Babnabd,  without  a 
jury. 

About  March  25, 1870,  the  plaintiff  made  and  delivered  to  the 
First  National  Bank  of  Rhinebeck,  his  promissory  note,  dated  that 
day,  for  15,000,  payable  on  demand  as  collateral  security  for  any 
money  that  might  be  advanced  by  said  bank  to  one  Francis  F. 
Bonard,  on  his  notes  or  otherwise,  to  the  amount  of  $5,000.  There- 
after an  agreement  was  made  between  the  bank  and  Staats,  the 
defendant,  whereby  he  (at  the  request  of  the  bank)  agreed  to  indorse 
the  notes  of  Bonard  to  the  amount  of  15,000  in  the  aggregate,  upon 
condition  that  the  bank  would  not  hold  the  defendant  liable 
until  after  Hb  remedy  against  the  plaintiff  and  Bonard  had  been 
exhausted.  At  the  time,  and  as  a  part  of  the  agreement,  the  bank 
exhibited  the  15,000  collateral  note  of  the  plaintiff,  and  advised 
defendant  of  the  purpose  for  which  the  same  was  left  with  the  bank, 
and  of  the  responsibility  of  plaintiff. 

Upon  this  agreement  defendant  indorsed  four  promissory  notes  of 
various  amounts,  being  in  the  aggregate  over  15,000,  the  proceeds 
of  which  were  paid  to  Bonard. 
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These  notes  not  being  paid,  an  action  was  commenced  by  the  bank 
against  plaintiff  upon  his  collateral  note,  and  judgment  recoyered, 
which  was  paid  by  plaintiff. 

Plaintiff  brought  action  against  the  bank,  and,  by  virtue  of  a  judg- 
ment therein,  recovered  possession  of  the  Bonard  notes.  Afterward 
Bonard  failed. 

At  the  time  of  making  the  agreement  between  the  bank  and 
defendant  plaintiff  was  not  present. 

Samuel  A.  Noyes  and  Abel  Crook,  for  appellant,  cited  Thompson 
V.  Ketcham,  8  Johns.  190;  LaFarge  v.  Bickert,  5  Wend.  187; 
Creery  v.  Holly,  14  id.  26 ;  Armitage  v.  Pulver,  37  N".  Y.  494;  JVar- 
ton  y.  Coons,  6  id.  33. 

George  JSsselstyn,  for  respondent,  cited  Norton  y.  Coons,  6  N",  Y. 
39 ;  Moore  v.  Cross,  19  id.  227 ;  Bacon  y.  Burnham,  37  id.  614 ;  Ba7'- 
ry  y.  Bansom,  12  id.  462 ;  Phelps  y.  Vischer,  50  id.  69 ;  Bllis  y. 
Brown,  6  Barb.  303 ;  Sisson  y.  Barrett,  id.  199  ;  Robison  y.  Lyle, 
10  id.  612 ;  Harris  y.  Warner,  13  Wend.  401 ;  Griffith  y.  Reed,  21 
id.  502 ;  Craythorne  y.  Swinburne,  14  Ves.  160 ;  Carpenter  v.  King, 
9  Mete.  515 ;  Baker  y.  Briggs,  8  Pick.  122 ;  Harris  y.  Brooks,  21  id. 
195 ;  Blake  y.  Cole,  22  id.  97 ;  Artcher  y.  Douglass,  5  Den.  509 ; 
Labron  y.  Woram,  1  Hjll,  91;  7  Alb.  L.  J.  214,  and  cases  cited; 
Pitman  on  Princ.  &  Sur.  148 ;  Will.  Eq.  Juris.  114. 

Pratt,  J.  The  principle  of  contribution  between  co-sureties  can- 
not be  successfully  disputed,  but  it  is  not  inyolved  in  this  case. 

The  testimony  shows  that  the  defendant  agreed  with  the  Rhine- 
beck  Bank,  that  in  case  they  failed  to  collect  sums  loaned  from  the 
plaintiff  or  his  principal,  the  defendant  would  be  responsible  to 
the  bank.  That  made  defendant  a  surety  for  plaintiff  Defendant's 
responsibility  was  not  to  take  effect  except  in  event  of  a  contin- 
gency that  has  not  occurred.  When  the  bank  made  the  collection 
from  plaintiff,  the  defendant's  obligation  was  discharged  and  at 
an  end. 

Theiie  can  be  no  question  that  defendant  had  the  right  to  limit 
his  responsibility  to  that  contingency,  and  having  done  so,  it  cannot 
be  extended  to  another  state  of  facts. 

It  follows  that  the  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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BoGB&s  T.  The  Loho  Islahd  Bailboad  Company,  appellant. 

OofiMwm  cofriert  —  loss  of  baggage — when  carrier  liable  —  title  to 

articles  lost. 

An  ezpreesman,  employed  by  plaintiff,  left  a  trunk,  containing  clothing,  etc., 
part  belonging  to  plaintiff  and  part  to  his  wife,  at.  the  depot  of  defendant,  at 
the  time  calling  the  attention  of  defendant's  agent  to  the  trunk.  The  agent 
said  "  all  right ; "  gave  some  men  directions  to  take  care  of  the  trunk,  and 
the  expressman  left  the  depot.  Held,  that  the  defendant  was  liable  for  the 
loss  of  the  trunk. 

Held,  also,  that  plaintiff's  title  to  the  contents  of  the  trunk  was  sufficient  to 
enable  him  to  maintain  an  action  for  their  loss. 

Appeal  from  a  judgment  rendered  upon  the  verdict  of  a  jury, 
and  from  an  order  denying  a  new  trial 

The  action  was  brought  against  defendant,  as  a  common  carrier, 
to  recover  the  valud  of  a  trunk  and  its  contents  alleged  to  be  lost 
by  the  negligence  of  defendant  at  its  depot  at  James  Slip,  New 
York. 

On  the  11th  of  April,  1868,  an  expressman  took  plaintiff's  trunk, 
at  his  request,  to  the  depot  mentioned.  The  trunk  had  a  card 
fastened  on  it,  marked  with  plaintiff's  name  and  the  place  of  his 
destination.  The  expressman  placed  the  trunk  by  the  side  of  a 
baggage  crate,  situated  opposite  a  window  in  the  ticket  office, 
through  which  it  might  be  seen.  He  informed  the  agent  of 
defendant  in  charge  of  the  depot  where  the  trunk  was,  and  such 
agent  replied  "all  right,"  and  told  two  men,  who  were  in  the  depot, 
to  take  care  of  it,  whereupon  the  expressman  left  the  depot  The 
plaintiff  arrived  later  ih  the  day  and  purchased  a  ticket  for  Eiver- 
head,  and,  upon  applying  for  a  check  for  his  baggage,  the  trunk 
could  not  be  found.  It  was  said  that  an  expressman  had  presented 
a  check  corresponding  to  one  on  the  trunk,  and  had  taken  the 
trunk  away.  The  contents  of  the  trunk  consisted  of  wearing 
apparel,  etc.,  of  plaintiff  and  that  of  his  wife. 

At  the  trial,  defendant  moved  for  a  nonsuit,  which  was  refused; 
the  jury  rendered  a  verdict  for  plaintiff  for  $328.75,  and  costs. 

Edgar  M,  CulleUy  for  appellant. 

A.  J.  Vanderpoel,  for  respondent. 
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Pratt-,  J.  The  expressman  testified 'that  he  placed  the  trunk 
alongside  the  baggage  crate  where  defendant's  agent  could  see  the 
trunk ;  that  he  told  the  agent  the  trunk  was  there,  to  which  he 
answered  *^  all  right,"  and  directed  two  men  to  take  charge  of  it 
The  trunk  was  distinctly  marked. 

The  judge  at  circuit  charged  the  jury,  that  if  they  credited  this 
witness  the  defendants  became  responsible  for  the  safe  delivery  of 
the  property. 

We  think  this  was  correct.  It  is  not  easy  to  see  what  further  act 
could  be  required  of  the  plain tiflF  in  order  to  make  the  delivery  com- 
plete. No  further  act  of  his  could  put  the  property  more  fully 
within  defendant's  control. 

Believing  the  witness,  the  verdict  rendered  was  the  proper  one. 

Upon  the  question  of  plaintiff  *8  title  to  the  property  the  charge 
was  very  favorable  to  defendant.  It  is  not  necessary  in  all  cases 
to  sustain  a  recovery,  that  the  plaintiff  should  possess  an  abso- 
lute title  against  the  world.  It  is  often  enough  if  the  plaintiff 's 
title  or  right  of  possession  is  superior  to  that  of  defendant. 

A  carrier  may  maintain  an  action  against  any  person  who  wrong- 
fully removes  goods  from  his  custody.  He  will  recover  the  whole 
value,  and  the  recovery  inures  to  the  benefit  of  the  owner. 

We  are  satisfied  it  bars  an  action  in  his  behalf.  It  is  not  neces- 
sary to  multiply  illustrations.  It  is  enough  to  say  that  in  this  case 
the  proof  was  abundant  to  justify  the  verdict 

Judgment  affirmed  with  costs. 


Parker  v.  Arctic  Fire  Iksurakoe  Oompakt,  appellant 

Inmrance — waiver  by  parol  of  the  condUione  of  policy. 

By  a  provision  of  an  inanrance  policy  anj  alteration  made  in  the  inaared 
premises  increaaing  the  riak  ahould  avoid  the  policy,  nnleas  by  the  consent 
of  the  company  indorsed  npon  the  policy  in  writing,  and  a  like  provision 
was  made  with  reference  to  renewala  under  the  policy.  By  another  pro- 
vision of  the  policy  nothing  leaa  than  a  apecific  agreement,  indorsed  on  the 
policy,  was  to  be  a  waiver  of  ita  oonditiona.  Held,  that  it  waa  competent 
for  the  secretary  of  the  company,  after  receiving  notice  of  a  change  of  risk 
in  the  insured  premises,  to  waive  writing  such  change  upon  the  policy  and 
to  issue  a  valid  renewal  of  the  policy. 

A  ]>arty  cannot  contract  away  his  right  to  make  a  new  contract. 
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Appeal  from  a  jadgment  in  favor  of  the  plaintiff  in  an  action 
tried  before  Mr.  Justice  Babkabd  without  a  jury. 

The  action  was  brought  to  recover  the  amount  of  a  policy  of 
insurance  issued  by  the  defendant  to  the  plaintiff  June  2,  1869, 
upon  plaintiflTs  mill  in  the  city  of  Poughkeepsie. 

A  survey  referred  to  in  the  policy  contained  a  representation  by 
the  insured  that  the  motive  power  of  the  mill  was  water.  The  poliqy 
provided  that  such  survey  should  be  deemed  a  warranty,  and  that 
any  misrepresentation  therein  contained  should  render  the  policy 
void,  and.  further  provided  that  if  the  risk  should  be  increased  by 
any  means  whatever  within  the  control  of  the  assured  without  the 
consent  of  the  company  indorsed  upon  the  policy  in  writing ,  the 
policy  should  be  void,  and  also  that  any  change  in  the  risk  not 
made  known  to  the  company  upon  making  a  renewal  of  the  insur- 
ance and  indorsed  upon  the  policy  in  writing  should  render  both 
policy  and  renewal  void. 

By  another  clause  in  the  policy  the  use  of  general  terms  or  any 
thing  less  than  a  specific  agreement,  clearly  expressed  and  indorsed 
on  the  policy,  was  not  to  be  construed  as  a  waiver  of  any  printed 
or  written  conditions  or  restrictions  therein. 

In  the  fall  of  1869,  plaintiffs  introduced  apparatus  for  using  steam 
as  a  motive  power.  On  the  3d  of  June,  1870,  the  defendant  issued 
to  plaintiff  a  renewal  of  the  policy.  There  was  no  indorsement  or 
memorandum  in  writing  relating  to  the  introduction  of  steam  as  a 
motive  power  ever  made  in  any  form.  The  mill  was  destroyed  by 
fire  October  18, 1870. 

Evidence  was  given  in  behalf  of  plaintiff  tending  to  show  that 
previous  to  the  renewal  verbal  notice  of  the  introduction  of  steam 
apparatus  was  given  to  the  secretary  of  the  company  by  the  agent 
in  Poughkeepsie,  who  effected  the  insurance.  After  such  notice  had 
been  given  the  company  sent  the  renewal  receipt  and  the  plaintiffs 
paid  the  premium  thereupon,  which  was  received  by  the  company. 
The  secretary  denied  having  received  such  notice. 

E.  B.  Hinsdale,  for  appellant,  cited  upon  the  question  of  waiver 
of  condition  in  policy,  HaU  v.  Mechanics^  Mutual  Fire  Ins.  Co.,  6 
Gray,  169 ;  Kimball  v.  Howard  Fire  Ins.  Co.,  8  id.  33 ;  Pendar  v. 
American  Mutual  Ins.  Co.,  12  Gush.  469. 

Thompson  A  Weeks,  for  respondent 
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Pbatt,  J.  That  it  was  competent  for  the  defendant's  secretary, 
after  receiving  notice  of  a  change  of  risk,  to  waive  writing  such 
change  upon  the  policy,  and  to  issue  a  valid  renewal  of  the  policy, 
seems  too  well  settled  by  authority  to  be  doubted.  JVi  Y,  Cent.  Ins. 
Co.  V.  National  Prot.  Ins.  Co.,  14  N.  Y.  92 ;  Ames  v.  N.  Y.  Union 
Ins.  Co.,  id.  253 ;  Wilson  v.  Genesee  Mut.  Ins.  Co.,  id.  418;  Liddle  v. 
Market  Ins.  Co.,  4  Bosw.  184 ;  Whitwell  v.  Putnam  Fire  Ins.  Co., 
6  Lans.  166,  and  cases  there  cited. 

The  essential  fact  to  be  ascertained  is,  whether  the  company,  with 
knowledge  of  the  alteration,  consented  to  continue  the  insurance. 
It  would  be  equally  a  fraud  upon  the  rights  of  the  plaintiff,  whether 
they  re-insured  merely  upon  a  new  insurance,  or  continued  the  old; 
for,  if  they  had  declined  to  continue,  the  plaintiff  was  entitled  to  a 
return  of  unearned  premium. 

Neither  can  I  see  much  force  in  the  argument  that  the  parties 
have  agreed  that  only  written  evidence  shall  be  admissible  to  prove 
a  waiver. 

It  is  difficult  to  see  why  this  contract  may  not  be  modified  or 
waived  by  a  subsequent  contract  to  that  effect,  as  well  as  any  other 
stipulation  in  the  policy.  The  power  that  made  these  conditions 
can  unmake,  vary  or  waive  them ;  and  the  fact  that  they  have  done 
so  is  susceptible  of  proof  in  the  ordinary  way. 

The  essential  fact  to  be  ascertained  is,  whether  the  defendants 
waived  writing  the  change  upon  the  policy.  That  being  ascertained, 
it  follows  that  there  was  a  binding  contract  of  insurance. 

How  that  shall  be  proved  is  a  matter  to  be  determined  by  the 
rules  of  evidence.  To  hold  any  other  doctrine  would  determine 
that  parties  may  make  rules  of  evidence.  If  such  rules  could  be 
made  by  writing,  why  not  without  writing;  and  if  without  writing, 
then  upon  every  trial  in  court  the  issue  will  be  not  what  are  the 
questions  raised  by  the  pleadings,  but  what  have  the  parties  agreed 
shall  be  taken  or  refused  as  proof. 

Taking  the  findings  of  fact  in  this  case,  the  position  of  the 
defendants,  is  this :  "  True,  we  received  notice  of  the  change  of  risk, 
waived  writing  it  upon  the  policy,  took  the  premium  and  renewed 
the  insurance ;  but  you  have  no  right  to  the  fact,  because  we  have 
provided  that  it  shall  be  proved  only  by  a  writing  indorsed  upon 
the  policy." 

What  is  the  charm  in  the  condition  that  the  waivei:  shall  be  in 
writiug,  more  than  that  the  change  of  risk  shall  be  in  writing  ?    It 
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is  apparent  from  the  case  that  the  former  was  waived,  as  matter  of 
fact,  as  effectually  as  the  latter. 

It  is  evident,  from  the  nature  of  things,  that  a  party  cannot  con- 
tract away  his  power  to  make  a  new  contract;  for  the  same  inherent 
power  that  made  such  a  contract  can  waive  or  make  a  new  one. 

What  is  competent  evidence  to  prove  such  waiver  or  new  contract 
is  a  question  of  law  to  he  determined  by  the  couFt  upon  the  trial 

I  see  no  reason  to  reverse  any  of  the  findings  of  fact,  as  there 
seems  to  be  evidence  to  sustain  them. 

The  judgment  n^ust  be  affirmed,  with  costs. 

Judgment  affirmed. 


DuTOHEB,  assignee,  y.  Ivpobters  and  Traders'  Bane,  appellant 

ft 

Insolfieney  — pa/ymenU  hy  cm  insolvent  bank,  when  void — assignee  in  bankruptcy 
may  recover  moneys  paid  in  violation  of  State  law, 

A  bank  which  was  insolvent  paid  a  check  drawn  on  it  by  another  bank,  ffeld, 
that  such  payment  was  in  violation  of  R.  S.,  sec.  4,  tit.  4^  chap.  18,  pt.  1,  and 
invalid,  notwithstanding  the  insolvency  may  have  been  unknown  to  the 
creditor. 

Actual  insolvency,  as  it  regards  transfers,  is  the  same  in  legal  effect  as  the 
term  "  in  contemplation  of  insolvency." 

The  invalidity  of  a  transfer  by  an  insolvent  bank  does  not  depend  upon  the 
knowledge  of  the  transferee,  but  upon  the  fact  of  insolvency. 

An  assignee  under  the  U.  S.  bankrupt  law  can  maintain  an  action  to  recover 
back  moneys  paid  in  violation  of  the  statute  mentioned. 

This  action  was  brought  by  the  plaintiff  as  assignee  in  bank- 
ruptcy of  the  Central  Bank  of  Brooklyn,  under  §  35  of  the  TJ.  S. 
bankrupt  law,  to  recover  $19,300  and  interest  for  moneys  paid  by 
the  Central  Bank,  after  it  had  become  insolvent,  to  plaintiff.  The 
action  was  tried  before  Justice  Gilbert  and  a  jury,  and  a  verdict 
for  the  plaintiff  directed  by  the  court.  The  exceptions  were  ordered 
to  be  heard  in  the  first  instance  at  the  general  term,  and  judgment 
in  the  mean  time  was  suspended. 

The  bankrupt  was  a  banking  corporation  organized  under  the 
general  banking  law  of  this  State.  It  suspended  payment  on  the 
first  day  of  August,  1870,  and  on  the  2d  day  of  August  a  petition 
was  presented  to  the  supreme  court  praying  for  the  u]  pointment  of 
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a  receiver,  and  John  L.  Spraker,  the  cashier  of  the  bank,  was 
appointed. 

On  Saturday,  July  30, 1870,  the  defendant  drew  its  check  upon 
the  Central  Bank  for  $19,300  and  sent  that  check  to  the  clearing 
house  in  New  York,  of  which  it  was  a  member,  but  of  which  the 
Central  Bank  was  not  a  member.  The  Central  Bank  effected  its 
exchanges  in  the  New  York  clearing  house  through  the  Marine 
Bank  of  New  York.  The  check  was  delivered  to  the  Marine  Bank 
on  Saturday,  in  exchange  for  checks  held  by  it  on  defendant,  and 
on  Monday,  August  1st,  was  delivered  by  the  Marine  Bank  to  the 
Central  Bank,  and  not  being  returned  was  credited  as  paid  by  the 
Marine  Bank. 

The  insolvency  of  the  Central  Bank  at  and  before  the  1st  of 
August  was  clearly  shown.  It  was  claimed  by  defendant  that  the 
payment  of  the  check  was  received  in  good  faith  and  without  any 
reason  to  believe  the  Central  Bank  was  insolvent ;  that  such  bank 
was  the  collecting  agent  of  defendant,  and  nothing  more,  and  that 
the  moneys  paid  on  the  check  were  thus  collected  by  such  bank  for 
defendant,  and  that  the  defendant  had  no  customers'  account  with 
such  bank. 

The  check  in  question  was  drawn  and  exchanged  through  the 
clearing  house,  in  the  usual  course  of  business,  under  its  rules.  The 
defendant  had  for  years  been  in  the  habit  of  receiving  from  the 
Central  Bank  the  proceeds  of  collections  by  the  latter  for ,  the  for- 
mer in  the  same  manner. 

It  was  claimed  by  the  plaintiff  that  such  payment  was  in  viola- 
tion of  the  national  bankrupt  law,  and  also  of  section  4,  title  4, 
chapter  18,  part  1,  of  the  New  York  Bevised  Statutes. 

B.  F.  Tracy y  for  plaintiff. 

4 

R.  W.  Townsend  and  A.  R.  Dyett,  for  defendant. 

Pratt,  J.  As  a  matter  of  fact  the  Marine  Bank  was  the  agent 
of  the  Central  Bank  in  making  the  payment  to  defendant  of  the 
money  here  in  controversy.  It  is  not  very  material  what  was  the 
course  of  business  between  the  Central  Bank  and  the  Marine  Bank 
as  long  as  the  Central  Bank  furnished  the  funds  and  the  Marine 
Bank  paid  them  out  for  account  of  the  Central  Bank.  Neither  is 
it  material  to  the  defendant  how  the  money  was  paid  to  it 

Vol.  I,  N.  Y.  Rep.— 51 
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The  defendant  hod  a  claim  against  the  Central  Bank.  The  Cen- 
tral Bank  made  proyision  for  its  payment  and  paid  it  by  funds  in 
the  possession  of  the  Marine  Bank. 

The  only  question  to  be  considered  is  whether  this  payment 
was  in  violation  of  sec.  4,  tit  4,  chap.  18^  part  1  of  the  Revised 
Statutes,  it  being  conceded  that  at  the  time  the  payment  was  made 
the  Central  Bank  was  actually  insolvent 

It  is  now  settled  that  actual  insolvency,  as  it  regards  transfers,  is 
the  same  in  legal  effect  as  the  term  '^  in  contemplation  of  insol- 
vency.*' 

It  was  the  intention  of  the  legislature,  in  prohibiting  these  trans- 
fers, to  establish  the  doctrine  that  no  person  should  reap  a  pecu- 
niary benefit  from  the  wrongful  acts  of  bank  officers.  This  is  not 
only  plainly  expressed  in  the  statute,  but  is  sound  public  policy. 

The  validity  of  the  transfer,  or  payment,  is  not  made  to  depend 
upon  the  chance  that  proof  is  obtainable  to  show  that  the  creditor 
or  transferee  received  the  assets  with  knowledge  that  the  debtor 
corporation  was  insolvent,  but  upon  the  fact  that  it  was  insolvent 
at  the  time. 

The  statute  has  made  it  the  duty  of  the  officers  of  such  corpora- 
tions, when  becoming  insolvent,  to  stop  business  and  distribute  the 
assets  equally  among  its  creditors. 

This  question  has  been  fully  discussed  and  settled  in  the  case  of 
Robinson  v.  Bank  of  Attica,  21  N.  Y.  406.  See  also  Brouwer  v. 
Harhech,  9  N.  Y.  689 ;  SiMl  v.  Remsen,  33  id.  95. 

That  the  plaintiff  (assignee  in  bankruptcy)  can  maintain  this 
suit  is  settled  in  this  district  by  the  decision  in  the  case  of  Hduse- 
mann  v.  Claflin  decided  at  the  May  general  term,  1873.      ^ 

That  there  was  no  disputed  question  of  fact  in  this  case  is  evinced 
l>y  there  being  no  request  by  either  party  to  submit  any  question  to 
the  jury. 

The  plaintiff  is  entitled  to  judgment  upon  the  verdict 

Judgment  upon  the  verdict. 
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Habt,  appellant,  v.  Whbbleb  et  aU 
MBchanit^9  Hen — (noner  —  contract  of  ioie, 

W.  contracted  to  conyej  certain  landB  to  F.  and  to  advance  mone^  for  building 
honsee  thereon,  and  to  take  mortgages  on  the  property^,  when  so  improved,  to 
secure  the  purchase-price  and  advances.  F.  assigned  this  contract  to  H.,  who 
proceeded  to  erect  the  houses,  and  therefor  employed  plaintiff  who  did  work 
and  furnished  material.  Plaintiff  filed  notice  of  lien  upon  the  premises  and 
served  notices  on  W.  and  F.  as  owners,  and  on  H.  as  contractor.  In  an  action 
to  foreclose  the  lien  the  referee  found  that  at  the  time  the  notice  was  filed 
there  was  nothing  due  under  the  said  contract  from  W.  to  H.,  and  dismissed 
the  complaint.  HM,  error ;  W.  was  the  owner,  and  the  amount  of  the  lien 
was  not  limited  by  an j  indebtedness  from  him  to  H. 

Action  for 'the  foreclosure  and  enforcement  of  a  mechanic's  lien 
filed  by  plaintiff  in  pursuance  of  laws  of  1862,  chapter  478. 

Wheeler  and  Young,  two  of  the  defendants,  being  owners  of  certain 
land  in  Brooklyn,  agreed  to  sell  it  to  Forfar  and  Anderson  and  to 
advance  money  to  aid  them  in  building  houses  thereon  —  the  price 
of  the  lots  and  the  loans  to  be  secured  by  mortgages  upon  the  pro- 
perty when  the  houses  should  be  finished,  and  the  money  to  be 
advanced  in  installments  as  the  work  progressed.  This  contract 
Forfar  and  Anderson  assigned  to  the  defendant  Hall,  who  re-assigned 
to  them  the  right  to  take  the  conveyance  of  the  premises.  Hall 
proceeded  to  build  the  houses  under  the  contract,  and  employed 
plaintiff,  who  did  work  and  furnished  materials  necessary  in  com- 
pleting the  houses. 

Not  receiving  his  pay,  plaintiff  <filed  a  notice  of  lien  upon  the 
premises,  and  served  copies  thereof  upon  the  defendants,  Wheeler, 
Young,  Forfar  and  Anderson,  as  owners,  and  upon  Hall  as  contractor. 

The  case  having  been  tried  before  a  referee,  he  found  that  at  the 
time  of  filing  the  said  notice  of  lien,  there  was  nothing  due  under 
the  contract  to  advance  money  on  the  buildings,  from  said  Wheeler 
and  Young  to  said  Hall,  and  therefore  ordered  judgment  to  be  entered 
dismissing  the  complaint. 

From  the  judgment  so  entered,  plaintiff  appealed. 

John  R.  Kuhn,  for  appellant. 

A.  H.  (6  W,  E,  Osborne^  for  respondents. 
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Babnabd^  p.  J.  The  defendants,  Wheeler  and  Young,  were  the 
owners  of  the  land  sought  to  be  affected  by  the  lien.  They  were  the 
owners  as  to  the  lien  act,  notwithstanding  they  had  agreed  to  sell 
the  property  to  Forfar  and  Anderson.     Chap.  478,  Laws  of  1862,  §  1. 

Forfar  and  Anderson  were  not  contractors  with  the  owners  to  build 
for  the  owners  upon  the  premises.  They  were  building  upon  landy 
which  as  between  the  parties  to  the  agreement,  belonged  to  Forfar  and 
Anderson.  Wheeler  and  Young  agreed  to  advance  money  to  aid  in 
the  work,  for  which  they  were  to  be  repaid  by  mortgage  on  the 
improved  premises.  The  work  which  Hall  did  under  the  contract, 
as  assignee  of  Forfar  and  Anderson,  was  work  done  by  permission 
of  the  owners,  and  for  such  work  there  is  no  limit  to  the  amount  of 
the  lien,  other  than  ^^  the  value  of  such  labor  and  materials.''  The 
judgment  should  be  reversed  and  a  new  trial  granted  at  special  term, 
costs  to  abide  event. 

Judgment  reversed  and  new  trial  granted. 


Schofield  et  al.  v.  MoObegob,  appellant. 

CknUrctct — rescinding  by  one  of  several  parties  to. 

Plaintiffs,  trustees  of  a  school  district,  contracted  with  defendant,  in  writing, 
to  build  for  them  a  school-house,  and  authorized  S.,  one  of  the  plaintiffs,  to 
superintend  the  construction.  After  the  work  had  been  partly  performed, 
defendant  abandoned  it.  To  an  action  bj  plaintiff  for  damages  for  breach 
of  the  contract,  defendant  set  up  as  a  defense  that  he  had  been  discharged 
from  the  contract  by  said  S.  The  court  charged  the  jury  that  a  discharge 
by  S.,  without  the  knowledge  or  consent  of  his  co-trustees,  would  not 
release  the  defendant  from  the  contract.  Held  error,  and  that  such  a  dich 
charge  would  rescind  the  contract. 

AcTioK  to  recover  damages  for  breach  of  contract  by  defendant 
to  build  a  school-house. 

The  plaintiffs  composed  the  board  of  education  of  school  district 
No.  3  of  the  town  of  FishkilL  In  April,  1872,  plaintiffs  and  de- 
fendant entered  into  a  contract,  in  writing,  whereby  the  defendant 
agreed  to  furnish  the  materials  and  do  the  carpenter  work  on  a  school- 
house  for  plaintiffs,  according  to  certain  plans  and  specifications,  in 
consideration  of  the  sum  of  t5,000,  $1,000  of  which  was  to  be  paid 
when  the  first  tier  of  floor  timbers  was  laid. 
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The  defendant  entered  upon  the  performance  of  the  contract, 
performed  labor  and  famished  materials,  and  when  the  first  tier  of 
beams  was  laid,  received  payment  of  6ne  thousand  dollars.  The 
defendant  then  abandoned  the  work.  The  plaintiffs  had  the  wiTrk 
completed  by  other  parties,  and  brought  this  action  for  damages  in 
the  sum  of  twelve  hundred  dollars. 

The  defendant  alleged  as  a  defense  that  plaintiffs  refused  to  allow 
defendant  to  complete  his  contract.  It  appeared  in  evidence  that 
the  plaintiff,  Schofield,  had  been  authorized  and  directed  by  the 
plaintiffs  to  oversee  the  work,  and  there  was  evidence  tending  to 
show  that  said  Schofield  discharged  said  defendant  from  the  contract 
and  ordered  him  to  abandon  the  work.    This  Schofield  denied. 

The  court  charged  the  jury,  among  other  things,  that  if  they 
were  satisfied  that  the  defendant  was  discharged  by  Mr.  Schofield, 
and  that  the  other  trustees  having  knowledge  of  the  fact  assented 
to  it,  the  plaintiffs  could  not  recover ;  but  that  **  the  act  of  Mr. 
Schofield  alone  would  not  be  binding  upon  these  trustees,  for  the 
reason  that  there  was  no  partnership  relation  between  them,  nor  was 
Mr.  Schofield  the  agent  of  his  co-trustees.''  The  defendant  ez-^ 
cepted. 

The  jury  rendered  a  verdict  for  the  plaintiffs  in  the  sum  of  t375, 
and  defendant  appealed  from  the  judgment  thereon. 

H.  H.  HustiSy  for  appellant. 

Anthony  &  Lossy,  for  respondents. 

Barnard,  P.  J.  I  think  the  justice  erred  on  the  trial  m  not  per- 
mitting the  jury  to  determine  the  fact  of  the  discharge  of  defendant 
by  Schofield,  one  of  the  plaintiffs. 

As  a  general  rule,  one  of  many  parties  to  a  contract  in  writing 
may  rescind  it.  Pierson  v.  Hooker,  3  Johns.  68 ;  Fitch  v.  Formanj 
14  id.  172 ;  Lattimore  v.  Harsen,  id.  330 ;  Btickley  v.  Dayton,  id. 
887;  Austin  v.  HaU,  13  id.  286 ;   Wheeler  v.  Curtis,  11  Wend.  653. 

In  this  case  the  plaintiffs  themselves  proved  that  the  plaintiffs,  as 
a  board,  had  voted  that  Schofield  should  be  the  superintendent  and 
overseer  of  the  building.  The  fact  of  the  discharge  by  Schofield 
was  denied.  I  think  if  Schofield  was  by  vote  made  superintendent 
and  overseer  by  plaintiffs,  and  he  did  discharge  defendant  from  the 
contract,  this  action  fails. 
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The  jmy  #ere  told  that  Sohofield  could  not  discharge  defendant, 
CTen  if  he  was  superintendent  and  overseer  of  plaintiffs. 

The  jadgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event 

Judgment  reversed  and  new  trial  granted. 


BrtTEB  et  dL  y.  Wobth,  appellant 

Deed —  Oert^fieaie  of  aekjunotedgmerU — Pendency  of  former  action  not  a  ha/r — 

Fraud — Void  tax  deed. 

The  certificate  of  acknowledgment  of  a  deed  need  not  state  that  the  evidence 
of  a  witness  who  swears  to  the  Identity  of  the  grantors,  is  "  satisfactory  evi- 
dence "  to  the  officer  taking  the  acknowledgment ;  nor  that  the  witness  is 
known  to  the  officer ;  nor  that  he  testified  to  his  residence.  It  is  otherwise 
where  a  subscribing  witness  makes  an  acknowledgment  as  sach. 

The  mere  pendency  of  a  former  action  is  not  a  legal  bar,  even  If  between  the 
same  parties. 

Where  the  parchaser  of  property  has  the  deed  made  in  the  name  of  another,  and 
that  other  gets  possession  of  the  deed  after  Its  delivery  to  the  parchaser,  the 
fact  that  he  so  *gets  possession  by  fraud,  will  not  vitiate  his  title  nor  the 
title  of  his  grantees,  having  knowledge  of  the  fraud. 

Where  land  is  not  assessed  in  the  name  of  its  owner  or  occupant,  and  the  tax 
for  which  it  is  sold  is  in  excess  of  the  tax  levied,  a  deed  given  by  the  comp- 
troller, on  the  sale  of  said  lands  for  taxes,  is  void. 

Action  to  recover  the  possession  of  real  estate. 

The  plaintiffs  alleged  that  they  were  owners  in  fee  and  entitled  to 
the  possession  of  three  lots  —  Nos.  10,  12  and  24  —  in  the  village  of 
East  New 'York,  and  that  defendant  unlawfully  entered  into  and 
retained  possession  thereof. 

The  defendant,  answering,  denied  the  allegations  of  the  complaint, 
and  alleged  as  to  lot  24,  that  in  1866  it  was  duly  sold  by  the  comp- 
troller of  the  State  for  taxes  to  one  I'eck,  and  that  said  Peck 
assigned  the  certificate  of  sale  to  defendant  for  a  good  considera- 
tion; that  in  1869  the  said  comptroller  executed*  and  delivered  to 
defendant  a  deed  of  said  lot  and  defendant  entered  into  and  took 
possession  of  said  lot  and  has  since  been  in  possession  thereof. 

As  a  third  answer  the  defendant  alleged  as  to  lots  Nos.  10  and  12, 
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that  under  a  decree  made  in  1839  by  the  court  of  chancery  in  a  cer- 
tain action^  the  said  two  lots  were  sold  at  public  auction  on  the  7th 
Jnly^  1841^  by  a  master  in  chancery,  and  that  defendant  was  the 
purchaser  and  paid  the  purchase  price  therefor;  that  one  Welters 
desiring  to  purchase  of  defendant  said  lots  and  promising  to  pay 
therefor  a  certain  sum,  defendant,  at  his  request,  had  the  deed  from 
the  said  master  made  out  to,  and  in  the  name  of,  said  Welters,  but 
delivered  into  his  (defendant's)  possession;  that  afterward  said 
Wolters,  representing  that  he  desired  to  take  the  deed  to  show  to 
his  wife  and  to  raise  the  money,  and  promising  to  return  immedi- 
ately with  the  deed  and  the  money,  obtained  possession  of  said 
deed ;  that  said  Wolters  never  returned  the  deed  nor  paid  any  part 
of  the  agreed  sum,  but  fraudulently  converted  the  deed  to  his  owii 
use ;  that  said  Wolters  never  entered  upon  or  had  possession  of  said 
lots,  but  that  defendant,  in  the  month  of  August,  1841,  took  and 
has  since  held  possession  thereof,  has  paid  the  taxes  and  made 
improvements. 

Defendant  further  alleged  that  said  Wolters  in  September,  1841, 
pretended  to  convey  said  two  lots  to  one  Oberkircher  and  that  the.lat- 
ter  in  1843  pretended  to  convey  them  to  one  Eck,  and  that  said  Eck  in 
1845  pretended  to  convey  them  to  one  Bitter,  under  and  through 
whom  plaintiffs  claim  title ;  that  all  said  persons  and  parties  well 
knew  that  Wolters  had  never  paid  for  said  lots ;  that  neither  of  said 
persons  was,  nor  were  the  plaintiflTs,  ever  in  possession  of  said  lot^ 
but  that  defendant  had  possession  thereof  adversely  to  all  said  par- 
ties, and  that  all  said  pretended  conveyances  were  contrary  to  the 
statnte  and  void.  The  defendant  further  alleged  that  an  action,  com- 
menced by  said  plaintiffs  and  another,  to  recover  possession  of  said 
lots  was  still  pending  in  the  supreme  court,  which  action  he  claimed 
io  be  a  bar  to  this. 

At  the  trial  plaintiffs  introduced  in  evidence  a  deed  of  said  lot 
No.  24,  dated  August  13, 1841,  from  a  master  in  chancery  to  Philip 
Oberkircher;  also  a  deed  of  lots  Nos.  10  and  12,  dated  August  13, 
1841,  from  the  same  master  in  chancery  to  Augustus  Wolters ;  also  a 
deed  of  said  lots  10  and  12,  bearing  date  25th  September,  1841,  from 
said  Wolters  to  said  Oberkircher. 

Defendant  objected  to  the  admission  in  evidence  of  the  last-men- 
tioned deed  on  the  ground  that  it  was  not  properly  acknowledged, 
and  that  the  officer  taking  the  aoknowledgment  did  not  either  cer- 
tify  that  he  knew,  or  had  satisfactory  evidence  that  the  persons 
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making  the  acknowledgment  were  the  individuals  described  in, 
and  who  executed,  the  said  deeds.  The  court  overruled  the  objection 
and  admitted  said  deed.  The  certificate  of  acknowledgment  of  said 
deed  was  as  follows : 

"  City  and  County  of  New  York,  ss.  : 

"  On  this  25th  day  of  September,  1841,  before  me  came  Augustus 
Wolters  and  Minetta  Welters,  his  wife,  who  severally  acknowledged, 
Minetta  Wolters  apart  from  her  husband,  that  they  had  executed 
the  within  deed,  Minetta  Wolters  declaring  it  to  be  done  on  her 
part  without  fear  or  compulsion  of  her  husband ;  and  at  the  same 
time  appeared  before  me  John  A.  Stemmler  to  me  known,  who 
being  duly  sworn,  deposed  that  he  resided  in  this  city,  and  that 
he  knows  Augustus  Wolters  and  Minetta  Wolters,  the  parties  before 
mentioned  to  be  the  individuals  described  in  and  whom  he  saw 
execute  the  within  deed,  and  that  he,  deponent,  subscribed  his  name 
as  a  witness  thereto/' 

I 

The  plaintiffs  next  offered  in  evidence  a  deed  of  said  lots,  Nos. 
24, 10  and  12,  bearing  date  16th  February,  1843,  from  Philip  Ober- 
kircher  to  Jacob  Eck.  The  certificate  of  acknowledgment  thereto 
was  as  follows : 

i*CiTY  AND  County  op  New  Yobk,  ss.: 

"  On  this  16th  day  of  February,  1843,  before  me  personally  came 
Philip  Oberkircher  and  Caroline,  his  wife,  proven  to  me  by  the  oath 
of  John  A.  Stemmler,  who  being  by  me  duly  sworn,  did  depose  and 
say,  that  he  resides  in  the  city  of  New  York;  that  he  knew  the  said 
Philip  and  Caroline  to  be  the  same  persons  described  in  and  who 
have  executed  the  foregoing  indenture,  and  the  said  Philip  and 
Caroline  thereupon  acknowledged  that  they  had  executed  the  same, 
and  the  said  Caroline,"  etc. 

The  defendant  objected  on  the  grounds  before  stated,  and  on  the 
additional  ground  that  the  officer  did  not  certify  that  the  witness 
Stemmler  was  known  to  him.  The  court  overruled  the  objection, 
and  admitted  the  deed  in  evidence. 

The  plaintiffs  next  offered  in  evidence  a  deed  of  said  lots,  Nos.  24, 
10  and  12,  dated  September  8, 1845,  from  Jacob  Eck  to  John  Bitter. 
The  certificate  of  acknowledgment  thereto  was  as  follows : 
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*«CiTY  AND  County  op  New  Yobk,  ss.: 

"  On,  etc.,  before  me  came  Philip  Oberkircher,  of  said  city,  who 
being  by  me  duly  sworn,  did  depose  and  say,  that  Jacob  Eck  and 
Barbara,  his  wife,  then  present,  were  known  to  him  to  be  the  indi- 
viduals described  in  and  who  executed  the  within  conyeyance,  which 
is  to  me  satisfactory  evidence  of  the  identity  of  said  persons,  and 
the  said  Jacob  Eck,"  etc. 

Defendant  objected  to  the  admission  of  the  deed  on  the  ground 
that  the  officer  taking  the  acknowledgment  did  not  state  that  he 
knew  the  witness.    Objection  overruled. 

Plaintiffs  proved  the  death  of  John  Bitter,  and  that  they  were  his 
heirs. 

Defendant  introduced  in  evidence  the  deed  of  lot  24  from  the 
comptroller  of  the  State  to  himself,  and  offered  the  pleadings  in  an 
action  against  him,  commenced  in  1869  by  these  plaintiffs  and  one 
Jane  Bitter,  ,to  recover  possession  of  the  same  lots  !N'os.  10  and  12, 
and  to  prove  that  said  former  action  was  still  pending,  and  was  a 
bar  to  this  action.  This  evidence  was  objected  to  on  the  ground  that 
the  parties  to  the  former  action  were  not  the  same  as  in  this,  and 
the  objection  was  sustained. 

Defendant  also  testified  to  purchasing  lots  Nos.  10  and  12,  at  the 
master's  sale  in  1841,  as  stated  in  his  answer.  Defendant  offered 
evidence  of  the  matters  alleged  in  his  third  answer,  which  was 
objected  to  and  excluded. 

•  The  plaintiffs  further  introduced  evidence  showing  that  the  tax 
for  which  lot  24  was  sold  by  the  comptroller  to  defendant  was  not 
assessed  in  the  name  of  the  owner  or  occupant  of  the  property,  and 
that  the  amount  sold  for  was  in  excess  of  the  tax  levied,  and  that 
the  certificate  of  the  comptroller  for  the  year  1860,  for  which  tax 
the  property  was  sold,  did  not  correspond  in  description  with  the 
county  treasurer's  roll  in  name  or  amount.  On  this  evidence  plain-* 
tiff  based  a  motion  that  the  question  as  to  lot  24  be  taken  from  the 
jury.  The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiffs 
as  to  lot  24. 

The  evidence  was  conflicting  as  to  whether  plaintiffs  had  been  in 
possession  of  lots  10  and  12  within  the  period  of  twenty  years. 

The  issues  as  to  lots  10  and  12  having  been  submitted  to  the  jury, 
they  returned  a  verdict  for  the  plaintiffl  From  the  judgment  entered 
thereon  and  from  an  order  denying  a  new  trial,  defendant  appealed 
to  this  court. 

Vol.  1,  N.  Y.  Rep.— 63 
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Samuel  W,  Judson,  for  appellant. 
Daly  £  Brower,  for  Tespondent& 

Babkabd^  p.  J.  The  jury  have  aettled  the  qnestion  of  adverse 
possession  as  to  lots  ten  and  twelve  between  these  parties.  The  evi- 
dence was  conflicting  npon  the  point,  and  even  if  we  thought  the 
jury  came  to  a  wrong  conclnsion,  the  rale  is  entirely  settled,  that 
an  appellate  court  should  not  interfere  with  the  verdict.  The 
acknowledgments  to  the  deeds  are  not  defective.  The  deed  from 
Wolter  to  Oberkircher  is  objected  to,  because  the  certificate  of 
acknowledgment  does  not  contain  therein  the  clause  that  the  evi- 
dence of  the  witness  who  swears  to  the  identity  of  grantors  is 
"satisfactory  evidence''  to  the  commissioner  of  deeds.  The  law 
makes  the  oath  of  the  witness  satisfactory  evidence,  and  the  com- 
missioner had  no  power  to  refuse  it  credence. 

The  deed  from  Oberkircher  to  Eck  is  objected  to  for  the  same 
reason,  and  for  the  additional  reason  that  the  certificate  does  not 
set  out  the  commissioner's  knowledge  of  the  witness.  The  witness 
did  not  prove  the  acknowledgment  as  subscribing  witness.  The 
certificate  recites  that  the  identity  of  the  grantors  was  "  proven  by 
the  oath  of  John  A.  Stemmler."  It  is  only  when  the  subscribing 
witness  makes  an  acknowledgment  as  such,  that  the  officer  need 
certify  his  knowledge  of  the  witness  being  the  same  man  whose 
name  is  affixed  to  the  deed.  The  subscribing  witness  as  such, 
proving  a  deed,  must  testify  to  his  residence.  The  deed  from  Eck 
to  Eitter  is  acknowledged  by  the  parties.  Their  identity  only  is 
proven  by  the  witness.     This  disposes  of  the  objection  to  that  deed. 

The  mere  pendency  of  a  former  suit,  if  between  the  same  parties, 
is  not  a  legal  bar.  9  How.  Pr.  228.  This  action  is  not  between  the 
same  parties. 

The  offer  to  prove  the  third  answer  was  properly  rejected.  The 
delivery  of  the  deed  by  the  master  in  chancery  to  the  defendant 
was  a  delivery  to  Wolters,  and  he  had  the  right  to  its  possession. 
No  fraud  by  which  he  got  possession,  if  known  to  his  grantees, 
could  destroy  his  or  their  title.  The  deed  was  made  out  to  Wolters, 
was  intended  so  to  be  by  defendant,  and  by  his  direction  and  was 
delivered  to  him  when  defendant  took  it. 

As  to  lot  twenty-four,  the  question  is  one  of  law,  and  was  prop- 
erly disposed  of  at  the  trial.    The  land  was  not  assessed  to  the 
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owner  or  occupant^  and  the  tax  for  which  the  premises  were  sold 
did  not  correspond  with  the  tax  imposed,  bat  was  in  excess  of  it. 
I  think  the  authorities  sustain  the  judge  at  circuit  in  holding  that 
under  the  evidence  in  this  case,  the  plaintiff  was  entitled,  as  matter 
of  law,  to  a  verdict  for  this  part  of  the  premises  claimed  by 
plaintiffs. 

Judgm$rU  affirmed  wUh  costs. 


Thohpsok  y.  The  New  Yobk  &  Harlem  Bailroad  Company, 

appellant 

Feneet — duty  of  railroad  company  as  to  —  "  good  and  tuffleUnt  '*  fences, 

Plaintiff*8  cattle,  getting  through  a  fence  bordering  defendant's  railroad,  on  to 
the  track,  were  killed  by  the  cars.  Defendant  had  covenanted,  in  the  deed 
of  its  road'Way,  at  the  point  of  the  accident,  to  "  make  and  maintain  good 
and  sufficient  fences  on  both  sides "  of  the  strip  of  land  taken.  The  court 
refused  to  charge  "  that  a  compliance  by  defendant  with  the  statute  as  to 
fences  exonerated  it  from  liability  irrespective  of  the  coTenant  in  the 
deed."    HM^  error. 

Action  to  recover  the  value  of  seven  cattle  killed  by  defendant's 
trains  on  its  road. 

The  plaintiff  was  the  owner  of  a  farm,  which  was  crossed  by  de- 
fendant's railroad.  The  cattle,  belonging  to  plaintiff,  were  at  pasture 
in  a  field  adjoining  defendant's  road,  got  through  the  fence  on  to 
the  track,  and  were  killed.  The  evidence  as  to  whether  or  not  the 
fence  was  sufficient  was  contradictory.  The  plaintiff  introduced 
in  evidence  a  deed  to  defendant  of  that  part  of  its  road-way  where 
the  accident  occurred,  and  through  the  fence  opposite  which 
the  cattle  got.  upon  the  track.  This  deed  contained  a  covenant, 
whereby  defendant  agreed  to  '^  at  all  times  make  and  forever  main- 
tain good  and  sufficient  fences  on  both  sides  of  the  strip  or  piece  of 
land  hereinbefore  described ;  and  the  said  parties  of  the  second  part 
do  hereby  covenant  that  they  will  forever  make  and  maintain  suffi-^ 
cient  crossing  places  across  said  railroad  to  and  from  the  land  of 
the  said  parties  of  the  first  part  on  each  side  of  said  strip  of  land  so 
taken  for  said  railroad,  pursuant  to  the  acts  of  the  legislature  in 
relation  thereto."    The  judge  charged  the  jury  that,  in  the  absence 
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of  any  statutory  regulation  or  town  meeting  provision,  touching  a 
dirision  fence,  custom  defines  what  such  kind  of  fence  shall  be; 
that  it  was  for  them  to  determine  from  the  eyidence  what  was  a 
proper  and  sufficient  fence  under  the  covenant  in  the  deed,  and  that 
they  might  also  say  what  was  a  suitable  division  fence. 

The  court  refused  defendant's  request  to  charge  '^  that  a  compli- 
ance by  defendants  with  the  statute  as  to  fences  exonerated  them 
from  liability  irrespective  of  the  covenant  in  the  deed." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $271.85. 
Defendant  moved  on  the  minutes  for  a  new  trial,  and  the  motion 
was  denied.  From  the  judgment,  and  from  the  order  denying  a 
new  trial,  defendant  appealed. 

• 

Chauncey  M,  Depew  and  Frank  Loomis,  for  appellant. 

WUUam  R.  Baldwin,  for  respondent 

Babnabd,  p.  J.  We  think  the  court  erred  in  declining  to  charge, 
that  a  compliance  by  the  defendants  with  the  statute  as  to  fences, 
exonerated  them  ftom  liability,  irrespective  of  the  covenant  in  the 
deed  from  Cornwall  to  the  defendants.  By  that  covenant  the  de- 
fendants undertook  to  build  "  good  and  sufficient  fences  "  on  both 
sides  of  the  land  adjoining  the  plaintiff,  and  to  make  good,  sufficient 
and  convenient  crossing  places,  ♦  *  *  "pursuant  to  the  acts  of 
the  legislature  in  relation  thereto." 

The  undertaking  is  to  make  the  fences  as  required  by  law.  If  the 
clause  referring  to  the  legislative  acts  is  to  be  held  to  apply  only  to 
cattle  guards,  still  the  instruction  asked  for  was  proper.  The  company 
agreed  to  build  good  and  sufficient  fences.  The  law  provides  what 
fences  a  railroad  company  shall  erect ;  namely,  of  the  height  and 
strength  of  a  division  fence  as  required  by  law. 

In  the  absence  of  an  agreement  calling  for  a  particular  fence,  the 
performance  of  the  statute  is  the  performance  of  the  covenant,  and 
the  jury  should  have  been  so  instructed. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

Judgment  reversed  and  new  trial  granted. 
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Bbadlbt,  snperyisor,  y.  Wabd  ei  al,  appellants.* 

Taa  eoUeetor — action  an  hand  far  uncoUected  tcuxB — tam  warrant. 

Action  by  a  saperviaor  against  a  tax  collector  and  his  sareties,  on  a  bond 
given  in  porsoance  of  a  statute  extending  the  time  for  the  collection  of 
taxes,  to  recover  the  balance  of  the  amoant  named  in  the  warrant  which 
the  collector  had  neither  paid  over  nor  relieved  himself  from  liability  for  in 
the  manner  provided  by  law.  Defense,  that  the  assessment  roll  and  war- 
rant were  not  delivered  to  the  collector  at  the  time  required  by  law ;  that 
the  warrant  did  not  contain  any  return  day ;  that  the  warrant  was  only 
partly  filled  out  when  executed  by  the  board  of  supervisors,  and  that  the 
collector  had  paid  over  all  moneys  collected.  HM,  that  these  facts  did  not 
constitute  a  valid  defense. 

This  action  was  brought  by  the  plaintiflf,  as  supervisor  of  the  town 
of  Middletown,  against  the  collector  of  taxes  and  the  sureties  on  his 
bond.  The  bond  was  given  in  pursuance  of  chapter  73,  Laws  1872, 
providing  for  the  extension  of  time  for  the  collection  of  the  taxes 
to  the  25th  of  May,  1872.  The  bond  recited  that  defendant  Ward 
had  received  the  assessment  roll  and  warrant,  and  that  there  was 
still  to  be  collected  the  sum  of  $29,000,  and  that  the  time  for  such 
collection  had  been  extended  to  the  25th  of  May,  1872,  and  was  con- 
ditioned that  said  Ward  should  faithfully  execute  the  duties  of  col- 
lector. The  plaintiff  proved  the  execution  of  the  bond,  and  that 
the  collector  had  failed  to  |pay  over  the  sum  of  11,565 ;  that  the 
county  treasurer  had  issued  to  the  sheriff,  pursuant  to  1  R.  S.(Edm. 
Ed.)  372,  §  13,  his  warrant  directing  him  to  collect  that  sum  from 
said  Ward ;  that  the  warrant  was  returned  by  the  sheriff  nulla  bonOf 
and  that  the  county  treasurer  had  duly  notified  the  supervisor  of 
said  facts  pursuant  to  the  statute. 

The  defendants  set  up  in  defense  that  the  assumed  assessment 
roll  and  warrant  were  not  delivered  to  defendant  Ward,  by  Decem- 
ber 15, 1871  (as  the  law  requires),  nor  until  January  31, 1872 ;  that 
the  warrant  did  not  contain  any  return  day;  that  the  warrant  was 
only  partly  filled  out  when  executed  by  the  board  of  supervisors ; 
that  the  time  for  collection  by  defendant  Ward  was  never  extended 
and  indorsed  on  the  warrant,  as  required  by  chapter  10,  Laws  1872 ; 

•  In  OreenjUHd,  SupervtBor  v.  Wa/rd  $t  oL,  dedded  at  the  same  term,  the  material  faeta 
were  the  same  and  the  same  opinion  was  delivered. 
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that  the  assessment  was  therefore  in  valid;  and  that  Ward  had  faith- 
fully performed  all  duties  lawfully  imposed  upon  him. 

Upon  the  trial  the  court  excluded  the  evidence  offered  to  main- 
tain this  defense^  and  directed  a  verdict  for  the  plaintiff.  Defend- 
ant appealed. 

Wilson  <&  WalUsy  for  appellant  The  defendants  were  not  estop- 
ped, by  their  bond,  to  prove  the  defenses  set  up.  Brewster  v.  Stri- 
ker, 2  N.  Y.  41;  Caldwell  v.  Oolgatey  7  Barb.  254;  Harmon  v. 
Brinckerhoff,  1  Denio,  184.  The  warrant  was  illegal :  (1)  Because 
it  contained  no  return  day,  Sheldon  v.  Van  Buskirk,  2  N.  Y.  478 ; 
(2)  because  not  filled  out  when  executed,  Newman  v.  Supervisors 
of  Livingston,  45  N.  Y.  690.  The  court  erred  in  excluding  evidence 
that  defendant  Ward  had  paid  over  all  moneys  collected  by  him. 
Fake  v.  Whipple,  39  N.  Y.  394. 

Nelson  <6  West,  for  respondents. 

Barnard,  P.  J.  The  plaintiff,  upon  proof  of  the  bond  given  by 
defendants  oil  the  19th  day  of  March,  1872,  established  the  fact  of 
the  liability  of  the  defendant  Ward,  as  collector,  for  the  amount 
then  uncollected  upon  the  warrant  There  is  no  pretense  that,  as 
to  the  sum  still  unpaid  by  the  collector  to  the  county  treasurer,  the 
collector  has  discharged  himself  from  liability  in  the  manner  pro- 
vided by  law.    1  R.  S.  396,  §  38;  Muzzy  v.  Shattuck,  1  Denio,  233. 

The  defendants  offered  to  prove,  upon  the  trial,  that  the  original 
warrant  was  without  any  return  day,  and  was  not  delivered  until 
January  31, 1872.  The  legislature,  by  extending  the  time  for  the 
collection  of  the  tax  to  the  25th  of  May,  1872,  and  the  defendants 
having  given  the  bond  sued  upon  under  the  provision  of  this  law, 
the  objection  that  the  warrant,  originally,  was  without  a  return  day, 
or  was  not  delivered  until  the  31st  of  January,  1872,  has  no  force. 
As  to  these  parties,  the  legislature  have  made  a  return  day  and  have 
provided  sufficient  time  wherein  to  make  the  warrant.  It  was  a 
matter  of  no  consequence  in  what  precise  order  of  time  the  warrant 
was  signed  by  the  supervisors.  Properly,  it  should  have  been  filled 
up,  as  to  amounts,  before  signature ;  but  I  do  not  think  the  warrant 
would  be  destroyed  if  a  ministerial  act  was  performed  after  the 
signature  of  the  supervisors  was  affixed. 
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The  Trustees  of  Brookhayen  y.  Strong. 

The  warrant  was  annexed  to  a  copy  of  the  assessment  roll,  and 
that  need  not  contain  the  affidavit  of  the  assessors.  Boyd  y.  Orey^ 
34  How.  327. 

The  judgment  shonld  be  affirmed,  with  costs. 

Judgment  affirmed. 


The  Trustebs  of  Bbookhayek  et  al  y.  Stbokg. 

The  ezdusiye  right  of  fishery  in  tide-.waters  of  the  State  may  he  maintained 

hy  proof  of  grant  or  prescription. 

Action  to  recover  damages  for  taking  oysters  from  Great  South 
Bay. 

South  Bay  is  a  sheet  of  water  about  50  miles  in  length,  and  for  a 
long  distance  five  miles  in  width,  extending  along  the  south  side  of 
Long  Island.  The  tide  ebbs  and  flows  through  its  whole  ex*tent, 
and  it  is  navigable  for  vessels ;  near  where  the  oysters  were  taken  by 
defendant  it  is  very  wide  and  deep.  The  plaintiffs  claim  the  exclu- 
sive right  to  thq  oyster  fisheries  in  the  South  Bay,  in  said  town,  be- 
tween Huntington,  East  Gul  and  Long  Point  This  right  is 
claimed  under: 

1.  The  patent  of  Gov.  Nicoll,  first  Colonial  Governor  of  the  Prov- 
ince of  New  York,  to  the  town  of  Brookhaven,  1666. 

2.  The  patent  of  Gov.  Dougan  to  same  4town  confirming  the 
NicpH's  patent,  1686. 

3.  The  confirmation  of  these  patents  by  the  legislature.  Brad- 
ford's  Laws,  vol.  1,  p.  77. 

4.  The  patent  of  Governor  Fletcher  of  the  same  locus  to  William 
Smith,  1693.    Plaintiff,  Smith,  claims  under  this  patent 

By  a  compromise  between  the  town  of  Brookhaven  and  those 
claiming  under  the  Smith  patent,  it  was  provided  that  the  right  in 
said  waters  should  remain  in  equal  partnership  between  them. 

The  defendant  admitted  the  taking  of  the  oysters,  but  alleged 
that  the  place  where  they  were  taken  was  within  the  boundaries  of 
the  town  of  Islip,  and  was  the  navigable  waters  of  the  State,  and 
that  defendant  being  a  resident  of  Islip  and  of  the  State  had  good 
right  to  take  said  oysters,  and  denied  plaintiffs'  exclusive  right  of 
fishery  in  said  waters. 


416  SECOND  DEPARTMENT, 

Edwards  t.  Cogswell. 

The  court  ordered  a  verdict  for  the  plaintiff  for  II,  subject  to  the 
opinion  of  the  court  at  general  term. 

B.  Jen7itng  and  Henry  NicoUj  for  plainti£b. 

Smith  &  Stanhrough,  for  defendant. 

Babnard,  p.  J.  We  are  of  opinion  that  the  cases  of  Oould  v. 
Tamesy  .6  Cow.  369,  and  Rogers  v.  Jones,  1  Wend.  237,  so  long  as  they 
remain  unreversed,  control  this  case.  The  patent,  to  the  town  of 
Brookhaven  covers  the  place  in  dispute,  as  does  also  it  seems  the 
patent  to  the  ancestor  of  William  Sidney  Smith.  These  conflicting 
patents  have  been  so  adjusted  between  the  plaintiffs  that  dach  owns 
one-half  of  the  fishing  rights  conveyed. 

The  parties  plaintiffs  and  their  predecessors  have  been  in  the 
actual  possession  of  the  fishing  rights  fi*om  a  period  of  time  dating 
long  before  the  formation  of  our  State  government.  The  title  to 
the  bay*  in  which  these  oysters  were  taken,  was  recognized  as  the 
property  of  Brookhaven  by  our  State  government  Laws  of  1813, 
vol.  2,  page  46.  During  the  entire  existence  of  our  State  govern- 
ment, the  plaintiffs  have  been  in  the  actual  possession  of  the  place 
in  dispute,  leasing  out  the  right  to  take  oysters  therefrom. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 


Edwabds  v.  Cogswell,  appellant. 

Taxe»,  uihen  a  Uen  on  real  iOat^—Mt-off. 

Y.  conveyed,  by  a  faU  covexiant  warranty  deed,  lands  to  0.  and  took  back  a 
mortgage  for  a  part  of  the  purchase-money.  At  the  time,  taxes  had  been 
aaseased  upon  the  land,  but  the  assessment  had  not  been  confirmed  by  the 
supervisors.  Afterward  T.  refusing  to  pay  the  taxes,  C.  paid  them.  Y.  haying 
assigned  the  mortgage  to  E.,  C.  tendered  to  him,  at  its  maturity,  the  full 
amount  less  the  sum  paid  for  taxes.  E.  refused  to  receive  the  tender,  and 
brought  suit  to  foreclose.  0.  answering  pleaded  the  payment  of  the  taxes 
as  a  set-off  and  tender  of  balance.  A  demurrer  to  the  answer  was  sustained 
and  judgment  ordered  for  plaintiff.  HM,  error.  BundeiU  v.  Lak&y,  40  N- 
Y.  513,  foUowed. 
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Edwards  y.  CogswelL 

AcrnoK  to  foreolose  a  mortgage. 

The  premises  covered  by  the  mortgage  were  oonyeyed  to  the  de- 
fendant Cogswell,  by  Sosabella  Toangblood,  the  owner  thereof,  by 
a  full  coyenant  warranty  deed  dated  and  executed  November  9, 
1871,  but  not  delivered  until  December  2, 1871.  Thereupon  Cogs- 
well executed  to  Mrs.  Youngblood  the  mortgage  in  question  to 
secure  a  part  of  the  purchase-money.  At  the  time  of  the  execution 
and  delivery  of  said  instruments,  the  assessors  of  the  town  had  com- 
pleted their  assessment  roll,  and  thereon  the  premises  were  assessed 
to  Mrs.  Youngblood,  as  a  resident  and  as  owner,  but  the  super- 
visors had  not  confirmed  the  assessment.  Mrs.  Youngblood  refusing 
to  pay  the  taxes,  amounting  to  $64,  the  defendant,  Cogswell,  paid 
the  same. 

Mrs.  Youngblood,  on  December  21, 1871,  assigned  the  said  mort- 
gage to  this  plaintifF.  At  its  maturity  the  defendant  tendered  the 
full  amount  thereof  with  interest,  less  the  sum  paid  for  taxes,  which 
was  refused,  and  this  action  brought  to  foreclose.  Defendant^ 
answering,  pleaded  the  payment  of  the  taxes,  the  amount  so  paid  as 
a  set-off  and  tender  of  balance  due  upon  the  mortgage  before  suit 
brought  Plaintiff  demurred  to  the  answer  as  not  stating  facts 
sufficient  to  constitute  a  defense.  The  court  sustained  the  de- 
murrer and  gave  judgment  for  plaintiff  for  full  amount  claimed. 
The  defendant  thereupon  appealed. 

Theodore  J.  Cogswell,  for  appellant. 

At  the  time  of  the  sale  the  taxes  assessed  were  a  lien  on  the  land, 
and  the  vendor  liable  for  their  payment.  Rundell  v.  Lakey,  40  N. 
Y.  513 ;  Ke&ne  V.  Tousley,  45  Barb.  150 ;  Post  v.  Leet,  8  Paige,  336. 
Appellant  was  en  titled  to  deduct  the  amount  from  the  purchase-money 
mortgage.  National  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191 ;  York 
V.  Allen,  30  id.  106 ;  Hunt  v.  Chapman,  Com.  App.,  8  Alb.  Law  Jour. 
107.  The  respondent  took  the  mortgage  subject  to  all  equities 
against  it.  Bush  v.  Lathrop,  22  N".  Y.  532 ;  MicJcles  v.  Townsend, 
18  id.  575 ;  Ely  v.  McKnight,  30  How.  97 ;  Shaffer  v.  Reilly,  50 
N.  Y.  61. 

James  W.  Covert,  for  respondent,  cited  Maurice  v.  Millen,  26 
Barb.  41 ;  Kutz  v.  McCune,  22  Wis.  628 ;  Wilson  v.  Cochrane,  46 
Penn.  St  229 ;  Scribner  v.  Holmes,  16  Ind.  142 ;  Patterson  v. 
Arthur,  9  Watts,  152;  Herrick  v.  Moore,  19  Me.  313  ;  Wiitherh  v. 
Cook,  15  Johns.  482. 
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418  SECOND  DEPABTMENT, 

Leggett  T.  Hennebeiger. 

* ^r^  

Babkard,  p.  J.  We  think  the  case  falls  within  the  principle 
established  in  RundeU  t.  Lakey,  40  N.  Y.  513. 

It  is  true,  in  that  case  there  was  an  agreement  upon  the  part  of 
the  Tenders  that  they  would  repay  the  tax  to  the  yendees,  if  *^  they 
were  legally  liable  to  pay  it.*' 

The  court  held  that  the  completion  of  the  assessment  roll  by  the 
assessors  determined  the  liability  of  the  vendors  to  pay  the  tax. 
But  the  tax  is  upon  the  property  sold,  and  if  it  be  not  paid  the  land 
may  be  sold  to  pay  it.  The  tax  is  against  the  vendors,  but  upon 
the  property ;  and  the  law  makes  the  tax  a  lien  upon  the  property 
to  save  the  rights  of  the  public.  Cogswell's  land  was  subject  to  a 
lien  for  a  tax  of  the  vendor  when  it  was  conveyed.  The  amount  was 
uncertain,  and  only  to  be  known  after  it  was  established  by  the 
board  of  supervisors  ;  but  the  lien  existed  for  the  tax,  great  or  small. 

Judgment  should  be  reversed  and  new  trial  granted^  costs  to  abide 

event. 

Judgment  reversed  and  new  trial  granted. 


Leggett  and  ano.  v.  Henkeberger  et  al,  appellant 

Partnership  —  what  eamtUutes — sharing  profits. 

Defendant  oontribated  a  certain  sum  to  be  used  in  the  basineBS  of  a  partner 
ship,  on  condition  that  he  should  receive  one-third  the  profits  of  the  bosi 
ness.  Held,  that  this  constituted  him  a  partner  as  to  third  persons  dealing 
with  the  firm. 

This  action  was  brought  to  recover  the  price  of  goods  sold  and 
delivered  in  April,  1871,  by  the  plaintiflfs,  who  were  partners,  to  the 
firm  of  A.  D.  Putnam  &  Co.,  and  against  Henneberger  &  Hyde,  as 
survivors  of  Avery  D.  Putnam,  deceased. 

The  defendant,  Hyde,  answered  by  a  general  denial.  The  only 
question  litigated  was,  whether  Hyde  was  a  partner  in  the  firm  of 
Putnam  &  Oo. 

The  firm  of  A.  D.  Putnam  was  originally  composed  of  Putnam  & 
Henneberger.  Hyde,  it  was  alleged,  became,  in  May,  1870,  a  part- 
ner as  to  third  persons  dealing  with  the  firm,  by  contributing  $2,000, 
to  be  used  for  one  year  in  the  firm  business,  either  as  an  invettment 
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Matter  of  the  Central  Railroad  Co.  of  Long  Island. 

or  a  loan,  nnder  an  agreement  that  his  son  should  be  employed  in 
the  concern  at  a  certain  salary,  and  that  said  Hyde  should  receive 
one-third  the  profits  of  the  business,  and  that  he  should  be  admit- 
ted as  a  partner  at  the  end  of  the  year  if  agreeable  to  both  parties. 
This  agreement  was  introduced  in  evidence.  Plaintiffs  never  knew 
Hyde  as  a  member  of  the  firm,  nor  had  he  held  himself  out  as 
such. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  from  the  judgment 
thereon  defendant  Hyde  appealed. 

Roger  A.  Pryor^  for  appellant. 
C.  Van  Santvoordy  for  respondents. 

Babi^ ABD,  P.  J.  We  think  the  case  of  Manhattan  Brass  Company 
V.  SearSy  46  N.  Y.  797,  settles  the  principle  in  controversy  between 
these  parties.  Hyde  invested  $2,000  in  the  business  of  A.  D.  Put- 
nam &  Co.,  for  one  year,  and  was  to  receive  one-third  of  the  profits. 

In  the  case  above  cited  the  court  of  appeals  say  that  to  constitute 
one  a  partner  as  to  third  persons,  it  is  not  necessary  that  he  should 
agree  to  share  the  losses  of  the  business.  Sharing  in  the  profits  is 
sufficient. 

It  is  true  the  judge  who  delivered  the  opinion  says  that  he  finds 
in  the  agreement  between  the  parties  in  that  case  ^^all  the  elements 
of  a  partnership  as  claimed  by  any  writer." 

We  discover  no  indication  from  those  words  that  the  court  intended 
to  modify  the  principle  previously  laid  down  in  the  case. 

Jvdgment  affirmed  with  caste. 


Mattbb  of  the  Obittbal  Railboad  Compakt  op  LoiiQ  Island. 

'iUiiWoad — power  $  of  commisgioners  to  locate  the  crossing  of  roads. 

Aoommiflsion  appointed  to  ascertain  and  determine  the  points  and  manner 
of  the  crossing  by  one  railroad  of  another,  has  no  power  to  locate  the  cross- 
ing at  any  place  other  than  that  stated  in  the  petition  and  order ;  nor  to 
review  any  fact  on  which  the  order  was  based,  nor  to  question  the  right  of 
the  petitioner  to  a  crossing ;  nor  has  such  commission  power  to  regulate 
the  rate  of  speed  at  which  trains  on  the  intersecting  roads  shall  pass  the 
crossing. 


420  SECOND  DEPAETMENT, 

Matter  of  the  Central  Bailroad  Go.  of  Long  lelaiid. 

Appeal  from  the  report  of  a  commission  appointed  by  the 
coart  to  ascertain  and  determine  the  compensation  to  be  made  to 
the  Long  Island  Bailroad  Company  by  the  Central  Railroad  Com- 
pany of  Long  Island  for  a  crossing  over  said  Long  Island  Railroad^ 
and  to  ascertain  the  points  and  manner  of  such  crossing  and  the 
facilities  to  be  afforded,  and  from  the  order  confirming  said  report 

On  the  petition  of  the  Central  Railroad  Company  of  Long  Island 
setting  forth  its  incorporation,  its  intention  to  construct  its  road ; 
that  it  had  surveyed  and  located  its  route ;  that  it  was  necessary  to 
cross  the  Long  Island  Railroad  at  a  certain  point  designated ;  that 
it  had  been  unable  to  agree  with  the  said  Long  Island  Railroad 
Company  upon  the  points  and  manner  of  crossing,  or  the  compen- 
sation to  be  awarded  therefor,  and  asking  the  appointment  of  a 
commission,  the  court,  at  special  term,  appointed  three  com- 
missioners "  to  ascertain  and  determine  the  facilities  to  be  afforded 
the  said  company  by  the  Long  Island  Railroad  Company  ivt  forming 
its  intersection  with  the  said  Long  Island  Railroad  by  a  double 
track  at  the  point  mentioned  in  the  said  petition,  and  to  ascertain 
and  determine  the  points  and  manner  of  such  crossing  and  the 
compensation  to  be  awarded  therefor,  and  to  ascertain  the  rights, 
interest  and  estate  of  the  said  Long  Island  Railroad  Company  in 
the  lands  occupied  by  said  company  at  the  point  of  crossing." 

At  the  meeting  of  the  commissioners  so  appointed,  counsel  for 
the  Long  Island  Railroad  Company  objected  that  the  Central  Rail- 
road Company  was  not  the  owner  of  the  road.  The  commissioners 
declined  to  entertain  the  objection.  The  Long  Island  Railroad 
Company  then  offered  to  prove  that  the  Central  Railroad  Company 
owned  no  land  or  road  at  the  point  where  they  sought  a  crossing. 
This  evidence  was  ruled  out.  The  Long  Island  Railroad  Company 
then  introduced  evidence  tending  to  prove  that  the  point  of  cross- 
ing designated  by  the  Central  Railroad  was  dangerous  and  imprac- 
ticable, and  that  there  was  another  point  not  far  removed  that 
would  be  safe  and  practicable.  The  commissioners  decided  that 
they  had  no  power  under  the  order  of  the  court  to  locate  the  cross- 
ing at  any  point  other  than  that  stated  in  the  petition  and  order. 

After  hearing  the  evidence,  etc.,  the.  commissioners  made  their 
report,  fixing  the  points  and  manner  of  crossing  and  the  compensa- 
tion, and  providing  that  "  the  rate  of  speed  on  both  roads  should  be 
so  reduced  as  to  make  such  crossing  safe,  not  to  exceed  ten  miles 
per  hour." 
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Matter  of  the  Central  Railroad  Co.  of  Long  Island. 

This  report  was  confirmed  at  special  term,  and  the  Long  Island 
Bailroad  Company  appealed. 

Aleoiander  Hagner^  for  appellants,  contended  that  the  commis- 
sioners erred,  among  other  things:  Ist.  In  refusing  evidence  to 
show  that  the  Central  Bailroad  Company  was  not  the  owner  of  the 
road,  and  owned  no  land  or  road  at  the  point  where  the  crossing 
was  sought  2d.  In  deciding  that  they  had  no  power  to  locate  the 
road  at  a  point  other  than  stated  in  the  petition  and  order.  3d.  In 
ordering  tiiat  the  speed  of  trains  shall  be  reduced  to  ten  miles  an 
hour. 

Hinsdale  <&  SpragtcSy  for  respondents. 

« 

Barnard,  P.  J.  Th6  commissioners  were  right  in  their  determi- 
nation that  they  had  no  power  to  change  the  place  of  crossing.  The 
campany  are  required,  before  constructing  any  part  of  their  road 
into  a  county,  to  make  and  file  a  map ;  and  if  the  location  thus 
made  is  not  changed  by  a  commission,  as  provided  by  law,  it  remains 
the  route  of  the  railroad,  and  the  commissioners  to  regulate  the 
points  and  manner  of  crossing  another  road  have  no  right  to  change 
it.    Chap.  140,  Laws  of  1850,  sec.  22. 

The  commissioners  had  no  power  to  review  any  fact  on  which  the 
order  appointing  them  was  based.  They  could  not  question  the 
right  of  the  petitioner  to  a  crossing. 

The  offer  to  prove  that  petitioner  did  not  own  the  land  at  the 
point  it  sought  to  cross  was  properly  rejected.  The  commissioners, 
I  think,  were  not  authorized  by  the  railroad  act  to  regulate  the  rate 
of  speed  under  which  the  connecting  roads  should  cross  each  other. 
Every  company  is  required  to  unite  with  a  new  railroad  in  forming 
intersections,  with  turnouts,  switches  and  other  conveniences ;  and 
if  the  two  companies  cannot  agree  upon  compensation  at  the  points 
and  manner  of  crossing  the  same  shall  be  determined  by  a  commis- 
sion.   Sec.  28,  sub.  6,  chap.  J.40,  Laws  1850. 

It  seems  that  the  commissioners'  duties  do  not  include  the  ques- 
tion of  speed.  Prudence  and  the  safety  of  the  passengers  would  call 
for  a  low  rate  of  speed  at  the  crossing.    That  duty  is  imposed  by  law. 

The  order  should  be  modified,  by  striking  out  the  provision  regu- 
lating  rate  of  speed,  and  affirmed  in  other  respects. 

Ordered  accordingly. 


422  SECOND  DEPARTMENT, 

Barry  v.  Boyle. 


Babby,  appellant,  v.  Boyle  ef  cU. 

Will — probate  of. 

There  was  a  conflict  in  testimony  as  to  the  genuineness  of  the  signature  to  a 
will.  It  appeared  that  the  testatrix  was  sick  at  the  time  of  executing  the 
will,  and  had  not  read  it.  It  was  drawn  by  a  person  who  had  no  written 
instructions  from  the  testatrix  as  to  her  intent,  and  the  wife  of  such  person 
received  under  the  will  a  contingent  interest  in  the  entire  estate,  and  the 
will  was  an  unnatural  one.  Hddt  that  the  surrogate  properly  refused  to 
admit  such  will  to  probate. 

Appeal  from  the  decree  of  the  surrogate  of  Kings  county 
refusing  probate  to  a  will  alleged  to  be  that  of  Catherine  E.  Boyle, 
deceased.     The  facts  sufiBiciently  appear  in  the  opinion. 

F.  O,  McDonald^  for  appellant. 

lYederick  A.  Ward,  for  respondent. 

Barnard,  P.  J.  The  evidence  fails  to  convince  me  that  the 
paper  proposed  for  probate  is  the  last  will  and  testament  of  the 
deceased  Mrs.  Boyle.  As  to  the  formal  execution  of  the  paper,  there 
is  conflicting  testimony  .  Two  witnesses,  Wm.  H.  Barry  and  Jones 
Lovin,  testify  that  they  saw  it  executed  by  deceased.  Mrs.  Barry 
testifies  that  she  saw  it  signed  by  deceased.  The  witnesses,  Thomas 
P.  Boyle  and  Bridget  McOlosky,  testify  to  facts  showing  it  impossi- 
ble that  deceased  could  have  signed  the  will  at  the  time  it  is  alleged 
to  have  been  signed.  One  expert  testifies  that  the  signature  of 
deceased  to  alleged  will  is  genuine.  Two  testify  that  it  as  not 
genuine.  There  is  evidence  tending  to  corroborate  both  proponent 
and  contestant. 

The  surrogate  is  left  in  doubt  as  to  the  signature,  and  .rejects  the 
will.  I  concur  with  him  upon  this  ground,  and  also  upon  the 
ground  that,  assuming  the  formal  execution  of  the  will,  it  ought 
not  to  be  proved  as  a  will  of  the  deceased.  It  was  not  read  to  her. 
It  was  not  read  by  her.  She  said  she  would  read  it  afterward,  and 
handed  it  back  to  Barry.  She  was  a  very  sick  person  at  the  time 
of  the  alleged  signing,  and  died  in  five  or  six  days  thereafter.  Wm. 
H.  Barry  drew  the  will,  and  his  wife  gets  under  it  a  contingent 
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interest  in  the  entire  estate.  The  will  is  taken  by  Wm.  H.  Barry  imme- 
diately upon  its  execution^  and  secreted  in  a  burean  drawer,  where  it 
remains  from  Wednesday  night  to  Friday,  when  it  is  taken  away  by 
Mrs.  Barry,  and  kept  until  after  the  death  of  Mrs.  Boyle.  Deceased 
could  not  have  read  the  will  after  its  execution.  No  written 
instructions  were  given  as  to  the  manner  this  will  was  to  be  drawn 
by  deceased  to  Barry. 

It  was  to  be  like  another  will  which  he  had  drawn  for  her,  he 
says,  except  the  power  of  sale  was  to  be  left  out  and  an  executor 
changed. 

No  one  has  seen  this  former  will  except  Barry.  He  was  told 
"she,"  deceased,  "had  burned  it  up.'^  Who  told  him?  Who  wit- 
nessed this  first  will  besides  Barry  ?  The  copy  of  the  first  will, 
which  was  of  vital  importance,  is  not  produced  by  Barry  until  over 
five  months  after  he  had  been  examined  as  to  the  execution  of  the 
proposed  will. 

The  draft  of  the  first  will  is  drawn  by  Barry.  Where  is  the 
executed  copy  ?  It  was  not  destroyed  at  the  execution  of  the  will 
in  question.  It  is  very  unlikely  that  a  woman,  sick  as  deceased  was, 
destroyed  it  after  the  alleged  execution  of  the  proposed  will.  The 
will  is  an  unnatural  one,  in  that  the  children  of  deceased  children, 
if  any,  should  be  bom  before  their  parents  should  be  twenty-one 
years  of  age,  are  unprovided  for,  if  such  parents  die  before  arriving 
at  age. 

Upon  the  whole  facts  of  the  case,  I  think  the  decree  of  the  surro- 
gate should  be  affirmed  with  costs. 

Decree  affirmed. 


Matteb  of  Vak  Aktwebp  et  ah,  executors,  etc 

Chrutiititianal  law — legislaHve  poioer  to  validate  invalid  acta.    Ohap.  812,  Laws 

of  1872«  constitutional. 

The  legislature  have  power  to  validate  acts  done  without  due  conformity  to 
existing  law  and  undoubted  power  to  tax  any  district  to  pay  the  cost  of  an 
improvement  to  it. 

Chap.  812,  Laws  of  1872,  is  entitled  "  An  act  to  confirm,  reduce  and  levy  cer- 
tain assessments  in  the  city  of  Brooklyn."  Several  assessments  are  included 
in  the  provisions  of  the  act.  JBdd,  that  the  act  is  not  in  violation  of  article 
8,  §  16  of  the  State  constitution.  It  embraces  only  one  subject  and  that 
is  named  in  the  title. 
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Proceedikg  pursuant  to  chapter  338,  Laws  of  1858,  and  act 
amendatory  thereof,  to  vacate  an  assessment  upon  petitioners'  lots 
for  a  local  improvement  known  as  assessment  for  repaving  St.  Felix 
street,  etc.,  confirmed  by  the  common  council  of  the  city  of  Brook- 
lyn, April  11, 1872. 

The  street  in  question  was  paved  in  pursuance  of  a  resolution 
of  the  '^  Permanent  Board  of  Water  and  Sewerage  Commission- 
ers,''  adopted  July  11,  1870.  It  was  claimed  that  this  action  of 
the  said  board  was  without  authority,  and  applications  were 
made  by  a  number  of  owners  of  property  assessed  to  vacate  the 
assessments  made  for  such  paving.  While  these  applications  were 
pending,  the  legislature,  on  the  21st  of  May,  1872,  passed  an  act 
(chap.  812)  entitled  thus :  ^^  An  act  to  confirm,  reduce  and  levy 
certain  assessments  in  the  city  of  Brooklyn." 

This  act  in  its  preamble  recites  that  ^^  various  streets  and  avenues 
in  the  city  of  Brooklyn  have  been  repaved  and  improved  by  various 
public  boards  and  officers  with  improved  and  expensive  pavements 
and  materials,  which  said  streets  are  more  particularly  enumerated 
and  described  as  follows."  Then  follows  a  list  of  streets,  including 
the  one  in  question.  The  act  then  recites  the  fact  that  assessments 
have  been  made  for  such  improvements,  etc.,  and  levies  two-thirds 
of  the  sum  assessed  upon  each  parcel  of  land  as  a  tax,  and  also 
confirms  as  to.  two-thirds  of  each  assessment  made,  the  proceedings 
had  by  the  several  boards  in  lajring  and  levying  the  same. 

The  only  question  presented  by  the  appeal  is  the  application  and 
constitutionality  of  the  act  named,  the  petitioner  claiming  that  it 
did  not  make  valid  the  illegal  action  of  the  "  Permanent  Board,'* 
and  that  it  is  unconstitutional,  being  in  contravention  of  art  3,  §  16 
of  the  State  constitution,  it  being  a  local  bill  and  embracing  more 
than  one  subject,  and  that  not  embraced  in  its  title. 

Upon  the  joining  of  issue  the  matter  was  referred  to  W.  H.  Greene, 
Esq.,  referee,  to  take  proof  and  report  his  opinion.  His  report  was 
filed,  and,  upon  a  hearing  before  Mr.  Justice  Peatt,  the  court  found 
that  the  assessment  was  confirmed  as  to  two-thirds  thereof  by  the 
act  of  the  legislature,  and  that  the  petitioner  was  not  entitled  to  the 
relief  sought,  from  which  finding  the  petitioner  appealed* 

D,  P,  Barnard,  for  appellant. 

Jesse  Johnson,  for  respondent 
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Barnabb,  p.  J.  The  principle  upon  which  the  act  in  question 
rests  was  approved  by  the  court  of  appeals  in  Howell  y.  Oity  of 
Buffalo,  37  N.  Y.  267. 

The  legislature  had  power  to  validate  acts  done  without  due  con- 
formity to  existing  law,  and  undoubted  power  to  tax  any  district  to 
pay  the  costs  of  an  improvement  to  it.  The  title  of  the  act  under 
which  the  cost  of  this  assessment  was  levied  does  not  infringe  that 
part  of  the  constitution  which  requires  a  local  bill  to  contain  only 
one  subject,  which  must  be  indicated  in  its  title.  The  subject  legis- 
lated upon  is  contained  in  the  title. 

The  title  is,  '^An  act  to  confirm,  reduce  and  levy  certain  assess- 
ments in  the  city  of  Brooklyn.''  No  other  subject  is  legislated 
upon,  but  more  than  one  assessment  is  included  in  the  provisions 
of  the  act.  It  would  embarrass  legislation  to  hold  that  every  street 
affected  by  the  bill  must  be  included  in  the  title  of  the  act.  If  the 
general  subject  is  stated,  all  the  means  directed  to  the  object, 
intended  to  be  accomplished  by  the  legislature  in  reference  to  it, 
may  be  included  in  the  bill    Matter  of  Mayer,  50  N.  Y.  504. 

Order  affirmed. 


Howell  v.  Adams. 


Partnenhip — diBScHutwn  of  jWm  —  UabiUty  of  wUhdrawing  partner  to  dealer 
toUh  firm  receiving  no  actual  notice — statute  of  limitcttions. 

Defendant  and  W.  A.  were  partners  doing  business  as  bankers  under  the  name 
and  style  of  "The  Suffolk  County  Bank."  Plaintiff  deposited  money  with 
such  partners,  taking  a  certificate  of  deposit  issued  in  the  name  of  the  bank. 
Subsequently  the  firm  was  dissolved  by  defendant's  withdrawal.  Notice  of 
dissolution  was  published  six  months  in  two  local  papers,  but  plaintiff 
received  no  notice  thereof.  Subsequently  plaintiff  made  other  deposits,  tak- 
ing certificate^  issued  in  the  name  of  the  bank.  Held,  that  defendant  was 
bound  to  give  plaintiff  actual  notice  of  his  withdrawal  from  the  firm,  and 
failing  to  do  so,  the  partnership  continued  as  to  plaintiff. 

The  last  certificate  taken  by  plaintiff  had,  in  addition  to  the  name  of  the  bank, 
the  name  of  W.  A.,  as  banker.  Held,  no  notice  of  defendant's  withdrawal 
from  the  firm. 

Held,  also,  that  a  change  in  the  rate  of  interest,  after  dissolution,  entered  by 
W.  A.  in  the  certificates,  did  not  discharge  defendant's  liability. 

A  certificate  of  deposit  is  not  due  until  presented  to  the  bank,  and  the  statute 
of  limitations  does  not  run  in  it. 

Vol.  I.  N.  T.  Rep.  —  54 
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Yerdictt  for  the  plaintifE,  subject  to  the  opinion  of  the  court  at 
general  term. 

The  action  was  bronght  to  charge  defendant  as  a  partner  with 
one  William  Adams,  as  indiyidnal  bankers  at  Sag  Harbor,  N.  Y^ 
under  the  name  of  the  Suffolk  County  Bank,  upon  three  certificates 
of  deposit  issued  by  such  bank  and  payable  to  the  order  of  plaintiff, 
one  for  $800,  dated  February  18, 1863,  one  for  $370,  dated  June  15, 
1866,  and  one  for  $200,  dated  August  24,  1868. 

At  the  time  the  first  certificate  was  given,  Grosvenor  S.  Adams, 
the  defendant,  was,  and  had  been  for  about  nine  years,  a  partner  in 
the  bank.  In  1865  he  withdrew,  and  the  partnership  was  dissolved* 
Notice  of  the  dissolution  was  published  in  two  Sag  Harbor  papers  for 
six  months,  but  was  not  given  to  plaintiff  personally,  and  he  never 
heard  of  it.  It  was  not  shown  that,  at  the  time  of  the  dissolution, 
he  had  ever  had  any  dealing  with  the  firm  other  than  making  the 
single  deposit  of  February  18, 1863. 

The  certificates  were  all  in  the  same  form  and  in  the  name  of  the 
Suff6lk  County  Bank.  The  one  last  given  had,  however,  immedi- 
ately under  the  name  of  the  bank,  the  words  ^^Wm.  Adams, 
Banker."  The  first  and  second  certificates  were  signed  "  Wm. 
Adams,  Prest. ; "  the  last  one  "  W.  S.  Havens,  Cash.'* 

Interest  was  gaid  several  times  on  each  certificate,  on  the  first  up 
to  the  year  1869,  and  on  the  others  up  to  1870.  A  change  was 
made  in  the  rate  of  interest  after  the  dissolution  of  the  partner- 
ship, and  a  memorandum  of  such  change  made  by  the  partner, 
Wm.  Adams,  upon  all  the  certificates. 

The  partner,  Wm.  Adams,  died  insolvent  in  1870. 

Oeorge  Miller,  for  plaintiff. 

Wm.  H,  Wichham  and  Lyman  Tremain,  for  defendant. 

Barkabd,  p.  J.  The  plaintiff  was  a  dealer  with 'the  Suffolk  County 
Bank  during  the  time  the  defendant  was  a  partner.  He  had  busi- 
ness relations  with  the  bank,  by  which  a  credit  was  raised  on  the 
faith  of  the  copartnership.  The  defendant  was  therefore  bound  to 
give  plaintiff  actual  notice  of  his  retirement  from  the  firm.  As  to 
plaintiff,  the  partnership  continued  down  to  the  death  of  William 
Adams.  There  is  nothing  in  the  change  of  the  heading  of  the  last 
certificate  to  vary  the  rule.    The  old  partnership  name  remained, 
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and  under  it  was  William  Adams,  Banker.    This  gives  no  notice  of 
the  retirement  of  the  defendant  from  the  business. 

The  statute  of  limitations  has  not  run  against  the  first  certificate. 
The  transaction  was  a  deposit,  and  was  not  due  until  presentation 
of  certificate  at  the  bank.    Payne  v.  Oordefi,  29  N.  Y.  146. 

The  change  in  the  rate  of  interest  by  William  Adams,  after  dis- 
solution, did  not  destroy  the  contract.  The  change  was  made  by 
the  defendant.     As  to  the  plaintiff,  the  partnership  continued. 

It  is  lawful  for  a  bank,  carried  on  by  a  partnership,  to  receive 
deposits  and  agree  to  pay  interest  upon  them.  The  transaction  was 
simply  a  loan  to  the  bank,  and  the  certificate  evidence  of  it. 

If  the  certificate  is  void  the  debt  remains.  Pelham  v.  Adams,  17 
Barb.  384;  Oneida  Bank  v.  Ontario  Bani,  21  N.  Y.  490. 

Judgment  for  plaintiff  upon  the  verdict. 


Mattbe  op  the  Petition  of  Shabp. 

Estoppel — petition  for  local  imprtnement. 

The  authorities  of  a  cit^  were  authorized  to  repave  streets  only  on  the  written 
application  of  a  majority  of  the  owners  of  property  adjoining  said  streets- 
Held,  that  one  who  signed  a  petition  for  the  repavement  of  a  street  was  not 
estopped  thereby  from  denying  the  legality  of  an  assessment  for  such  repave- 
ment^  on  the  ground  that  a  majority  of  the  property  owners  had  not  signed 
the  petition.     (See  note,  p.  428.) 

This  was  an  appeal  by  the  city  of  Brooklyn  from  an  order  of  the 
special  term,  vacating  and  setting  aside  an  assessment  on  petitioner's 
lot  for  repaving  St.  Felix  street  in  said  city. 

By  section  6,  chap.  652,  Laws  1870,  the  Board  of  Water  and  Sew- 
erage commissioners  of  the  city  of  Brooklyn  had  the  exclusive 
authority  to  repave  streets  in  said  city,  but  they  were  not  to  repave 
a  street  with  any  other  kind  of  pavement  than  that  already  thereon, 
except  upon  the  application  in  writing  of  a  majority  of  the  owners 
of  the  land  fronting  on  the  street.  In  1870  the  petitioner.  Sharp, 
with  about  fifty  other  owners  of  property  abutting  on  St.  Felix  street 
(which  was  at  the  time  paved  with  cobble  stones),  petitioned  in 
writing  the  said  Board  of  Water  and  Sewerage  commissioners  to  have 
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said  street  payed  with  the  Nicholson  payement.  Acting  npon  said 
petition  the  board  caused  said  street  to  be  so  payed,  and  assessed  a 
portion  of  the  expense  thereof  upon  the  land  of  said  Sharp.  The 
latter  brought  this  proceeding  to  yacate  such  assessment,  on  the 
ground  that  a  majority  of  the  owners  of  property  adjoining  the 
street  had  not  signed  the  petition. 

The  court  below  found  that  a  majority  of  such  property  owners 
had  not  asked  for  a  repayement  of  said  street  with  another  and  dif- 
ferent kind  of  payement,  and  that  petitioner,  by  signing  the  petition 
for  such  repayement,  was  not  estopped  from  denying  that  the  assess- 
ment therefor  was  improperly  made.  The  assessment  was,  therefore, 
yacated  and  set  aside  as  to  the  petitioner. 

Jf.  G,  De  Witt  and  Jesse  Johnson^  for  appellant  The  respondent 
was  estopped  from  denying  that  the  petition  was  proper  and  suffi- 
cient to  empower  the  authorities  to  proceed  thereunder.  1  Greenl. 
Ey.,  §§  207,  210 ;  Hawley  y.  GHswold,  42  Barb.  18 ;  Battershall  y. 
Davis,  31  id.  323. 

■ 

D.  P.  Barnard,  for  respondent. 

Bari!^ ARD,  P.  J.  The  Board  of  Water  and  Sewerage  commission- 
ers repayed  a  portion  of  St.  Felix  street  with  Nicholson  payement, 
which  had  before  been  payed  with  cobble  stone.  Under  existing 
law  the  commissioners  were  not  authorized  to  act,  unless  upon  an 
application  signed  by  a  majority  of  the  land  owners  fronting  on  the 
street  so  repayed  asking  for  it.  The  petitioner  signed  a  petition 
asking  for  the  repayement,  but  a  majority  of  the  owners  did  not. 

The  assessment  in  question  was  imposed  without  right.  Before 
the  assessment  could  be  imposed,  the  petition  must  haye  been  pre- 
sented. The  petitioner,  by  signing,  lost  no  right  to  object,  if  less 
than  the  legal  number  signed  the  petition. 

Order  affirmed  with  costs. 

Note.— See  ooTttro,  Qiiy  of  BwrWnaton  y.  QiXberty  81  Iowa,  856 ;  7  Am.  Rep.  143.  In  that 
case  the  city  charter  provided  as  follows :  "  The  city  council  shall  have  power  to 
cause  to  be  opened,  paved,  repaved  or  improved,  any  street,  lane,  alley,  market-epaoe 
or  public  landing,  on  petition  of  not  less  than  two-thirds  of  the  number  of  owners 
of  any  square,  or  parts  of  a  square  of  said  city,  bounding  or  abutting  on  such  street,*' 
etc.  The  defendant  with  others  signed  and  presented  a  petition  for  the  improvement 
of  a  street,  and  the  city  council  thereupon  caused  the  improvement  to  be  made. 
HdS^  that  the  defendant  was  estopped  from  claiming  that  the  assessment  of  a  tax 
for  such  improvement  was  unauthorized  and  illegal,  on  the  ground  that  two-thirds  of 
the  abutting  owners  did  not  Join  in  the  petition.  See  opinion  of  Mzllir,  P.  J.,  In  Peo» 
VU  V.  Wagoner  J  ant&,  p.  228.— Rbp. 
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Howe  y.  Bbtjkdage,  sheriff,  etc.,  appellant. 

Siidenee  —  deetaratiam  of  party  when  competent.    Trial — ialeemenin  action 

when  sheriff  is  party. 

In  an  action  against  a  sheriff  for  levying  upon  some  horses^  which  plaintiff 
daimed  to  have  purchased  from  the  judgment  debtor,  evidence  was  offered 
showing  that  the  debtor  and  plaintiff,  about  the  time  of  the  purchase,  had 
visited  the  stable  where  the  horses  were  kept,  and  had  told  the  stable  man  to 
thereafter  charge  the  horse's  keeping  to  plaintiff,  the  judgment  debtor  pay- 
ing the  amount  then  due.  Heid,  admissible,  notwithstanding  defendant  was 
not  present  at  the  transaction. 

A  sheriff  has  no  right  to  summon  talesmen  to  tiy  an  action  to  which  he  is 
a  party. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  npon 
the  yerdict  of  a  jury  for  $576.41  damages,  and  $152.22  costs. 

The  action  was  brought  by  plaintiff  to  recover  of  defendant,  as  , 
sheriff  of  Westchester  county,  the  value  of  a  pair  of  horses  and  other 
articles  of  inconsiderable  value,  alleged  by  the  plaintiff  to  belong  to 
him,  which  the  defendant  had  levied  upon  as  the  property  of  one 
Lawrence  W.  Myers,  under  executions  issued  against  the  property 
of  said  Myers. 

Previous  to  the  1st  day  of  March,  1871,  the  property  in  question 
had  belonged  to  said  Myers.  About  that  time  he  sold  it  to  plain- 
tiff.   The  question  litigated  was  the  good  faith  of  the  sale. 

Among  the  evidence  introduced  by  plaintiff  were  certain  transac- 
tions at  the  stable  where  Myers  kept  the  horses.  Just  after  the  sale 
Myers  and  plaintiff  visited  the  stable.  Myers  paid  what  was  then 
due  for  keeping  the  horses,  and  the  stable  man  was  told  to  there- 
after charge  the  keeping  to  plaintiff.  The  account  was  thereafter 
charged  to  and  the  bills  were  paid  by  plaintiff.  This  evidence  was 
objected  to  by  defendant  but  was  admitted  by  the  court 

At  the  trial  certain  talesmen  summoned  by  the  sheriff  were  offered 
as  jurors.  Plaintiff  objected  to  the  talesmen  sitting  on  the  jury, 
and  they  were  excluded,  the  court  holding  that  it  was  not  proper 
for  the  defendant  to  summon  talesmen  to  try  his  own  cause ;  to  all 
which  defendant  excepted,  and  the  panel  was  made  up  of  jurors 
regularly  summoned. 
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Howe  y.  Bmndage. 
Marshall  S  Verplank,  for  appellant. 

Close  S  Robertson,  for  respondent. 

Babhard^  p.  J.  The  jury  have  settled  the  qnestion  of  fact  between 
the  parties,  as  to  the  ownership  of  the  property  levied  on  by  the 
defendant  as  sheriff,  and  for  the  conversion  of  which  this  action  is 
brought.  They  have  found  that  it  belonged  to  plaintiff  and  not  to 
Myers,  against  whom  the  execution  was  issued.  Their  finding  is 
not  so  unsupported  by  evidence,  as  under  the  rule  in  such  cases, 
will  justify  an  appellate  court  in  setting  aside  the  verdict. 

The  exception  taken  upon  the  trial  to  the  declaration  of  plaintiff 
and  Myers,  in  the  absence  of  defendant,  was  not  well  taken.  The 
object  of  the  proof  objected  to  was  to  show  an  actual  change  of  the 
possession  of  the  property  sold  by  Myers  to  plaintiff.  The  pay- 
ments to  the  stable-keeper  were  made  by  Myers  up  to  the  time  of 
the  alleged  sale  and  delivery,  and  he  was  told  by  both  parties  to  the 

f  sale  to  charge  the  future  expenses*  upon  the  horses  to  plaintiff. 
Declarations  explanatory  of  an  act  done  are  always  admissible  as 
part  of  the  res  gesta. 

The  exception  taken  to  the  decision  of  the  judge  as  to  the  tales- 
men summoned  by  the  defendant  or  sheriff  is  not  accompanied  by 
any  statement  showing  upon  what  precise  point  the  objection  re^ts. 
Were  there  any  such  talesmen  on  the  jury  ?  The  case  is  silent, 
except  so  far  as  to  state  that  an  objection  was  made  to  such  tales- 
men, and  they  were  thereupon  rejected.  How  were  the  talesmen 
summoned  ?  by  drawing  them  from  the  county  box,  or  at  the  will 
of  the  sheriff?    Were  the  talesmen  summoned  for  this  case,  or  for 

.  the  court  generally  ?  The  case  is  silent  as  to  these  facts.  If  we  are 
to  assume  facts,  it  will  be  that  the  jury  were  drawn  in  accordance 
with  law,  and  for  this  case  only.  In  such  a  case  we  are  satisfied 
that  the  sheriff  had  no  right  to  summon  talesmen  at  his  own  will 
and  selection.     Woods  v.  RowaUy  5  Johns.  133. 

Judgment  affirmed  with  costs. 
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Board  op  Supervisors  op  Eichmond   County,  appellant,  v. 

Frean. 

Pleading — eamplaini — toTuU  suffldent, 

A  complaint,  in  an  action  broaght  on  behalf  of  a  oonnty  to  recover  moneys  paid 
defendant,  charged  the  defendant  with  presenting  claims  against  the  county 
for  services  not  rendered  to  the  county,  or  for  which  it  could  legally  be  charged 
and  further  set  forth  that  the  defendant  knew  the  claims  were  not  legal,  and 
fraudulently  procured  a  warrant  for  the  payment  of  the  same  from  the  board 
of  supervisors.  JEMd,  that  the  complaint  stated  facts  sufficient  to  constitute 
a  cause  of  action. 

Appeal  from  a  judgment  dismissing  plaintiff's  complaint,  upon 
the  statement  of  facts  made  by  plaintiff's  counsel  in  his  opening  to 
the  jury. 

The  action  was  brought  to  recover  certain  moneys  of  the  county 
of  Kichmond,  alleged  to  have  been  unlawfully  paid  defendant  for 
services,  for  which  the  county  could  not  lawfully  be  charged. 

The  complaint  alleges  that  the  defendant  presented  to  the  board 
of  supervisors  of  the  county  of  Eichmond,  a  bill  for  $250  for  services 
in  drawing  a  special  law  relating  to  town  elections,  and  legalizing 
certain  town  elections  in  said  county,  and  going  to  Albany,  and 
procuring  the  passage  of  the  law.  That  he  procured  from  said 
board  a  warrant  for  the  said  sum,  presented  it  to  the  county  treasurer, 
and  received  from  such  treasurer  the  said  sum  out  of  moneys  belong- 
ing to  the  county.  It  is  alleged  that  the  bill  was  not  made  out  in 
items,  as  required  by  law,  and  that  the  services  charged  for  were  not 
those  for  which  the  county  could  lawfully  be  charged. 

It  is  also  alleged  that,  as  a  second  caiTse  of  action,  that  the  defend- 
ant obtained  from  the  said  board  a  warrant  for  $150,  in  payment  of 
services  as  counsel  in  going  to  Albany,  and  procuring  the  passage  of 
a  certain  law  or  laws,  and  that  the  services  were  not  for  which  the 
county  could  lawfully  be  charged ;  that  the  warrant  was  presented 
to  the  county  treasurer,  and  by  him  paid  out  of  the  moneys  of  the 
county. 

A  third  cause  of  action  of  the  same  character  and  amount  is 
set  up. 

In  each  count  it  is  alleged  that  the  county  was  not  indebted 
to  the  defendant,  and  that,  he  well  knowing  the  premises,  fraudn- 
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lently  procured  the  issue  to  him  of  said  unlawful  youcher,  and 
fraudulently  took  the  sum  obtained  thereon,  and  appropriated  it  to 
his  own  use,  etc. 

The  only  question  presented  on  the  appeal  is  whether  the  com- 
plaint contains  facts  sufficient  to  constitute  a  cause  of  action. 

Tompkins  Westervelty  for  appellant,  cited  upon  the  question  of 
the  authority  of  the  board  of  supervisors  to  allow  and  pay  defend- 
ant's claim,  1  R.  8.,  chap.  12,  title  2,  §  4  (1  R  S.  367) ;  People  y. 
Stout,  23  Barb.  349 ;  People  y.  Laivrencey  6  Hill,  244. 

Upon  the  right  of  the  county  to  recover  back,  People  y.  Super- 
visors  of  Orieida,  19  Johns.  259;  People  y.  Supervisors  of  Albany^ 
19  How.  Pr.  22. 

WfTL  Henry  AntJian,  for  respondent,  cited  upon  the  question  of 
the  right  of  the  county  to  recover  back,  Supervisors  of  Onondaga 
V.  BriggSy  2  Den.  26 ;  Clark  v.  Dutoher,  9  Cow.  674,  681 ;  Bresbane 
V.  Dakers^  1  Taunt.  144 ;  Morat  v.  Wright,  1  Wend.  356 ;  Belhie  v 
Lumlay,  2  East.  469;  Oower  v.  Popkin,  2  Stark.  85;  Clinton  v. 
Strong,  9  Johns.  370 ;  N.  T.  (6  R.  R.  R.  Co.  v.  Marsh,  12  N.  Y. 
308 ;  Jacobs'  Law  Diet.  «  Extortion,''  2  Burr.  1012. 

Upon  the  legality  of  the  charges,  1  R.  S.  (5th  ed.)  903;  Bright 
v.  Supervisors  of  Chenango,  18  Johns.  242 ;  Doulleday  v.  Supervi- 
sors of  Broome,  2  Cow.  533 ;  Brady  v.  Supervisors  of  New  York,  2 
Sandf.  460;  Mallory  v.  Supm-visors  of  Cortland,  2  Cow.  531;  Peo- 
ple V.  Haws,  21  How.  Pr.  179 ;  People  v.  Supervisors  of  St.  Lawrence, 
30  id.  172;  Hillyer  v.  Travers,  1  Am.  Law  Reg.  146;  Harris  v. 
Roof's  Executors,  10  Barb.  489;  Sedgwick  v.  Stanton,  14  N.  Y. 
287. 

Barkabd,  p.  J.  The  complaint  was  dismissed  in  this  case  with- 
out any  proof  being  taken.  The  only  question  presented  by  this 
appeal,  is  whether  the  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  I  think  beyond  a  question  it  does.  The  com- 
plaint charges  the  defendant  with  presenting  claims  to  the  board  of 
supervisors  of  Richmond  county,  which  were  not  legal  claims 
against  the  couuty,  were  for  services  not  rendered  to  the  county,  or 
for  which  the  county  could  legally  be  charged.  The  complaint  fur- 
ther charges  that  the  defendant  knew  the  claims  were  not  legal,  and 
fraudulently  procured  a  warrant  for  payment  of  the  same  of  the 
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board  of  snpenrisors.  The  defendant  has  no  right  to  retain  money 
obtained  by  such  means,  and  the  supervisors  had  no  right  to  pay  it 
to  him.  A  trial  may  develop  a  right  to  the  money  by  the  defendant. 
Judgment  should  be  reversed,  and  new  trial  granted;  costs  to 
abide  events. 

Judgment  reversed  and  new  trial  ordered. 


RiCHMOHD  OouNXT  Qas-light  Oompaky,  appellant,  y.  Towk  of 

Middletown. 

ChmttnuUon  of  itattUe^  repeal — potoer  of  legislature  —  action  against  toton, 

iohen  it  wiU  not  lie, 

Bj  an  act  of  the  legislature  (Laws  1865,  ch.  800)  the  board  of  town  auditors  of 
M.  were  authorized  to  contract  with  a  gas  company  to  light  the  streets  of  the 
town.  It  was  provided  that,  upon  the  receipt  of  a  statement  from  the  town 
board  of  any  account  arising  under  such  a  contract,  the  board  of  supervisors 
should  audit  such  account,  etc.  A  contract  was  entered  into  with  a  gas 
company^  in  pursuance  of  such  statute  for  five  years.  The  act  of  1865  was 
repealed  in  1866  (ch.  780).  In  an  action  by  the  gas  company  against  the 
town  of  M.  for  gas  furnished  after  the  passage  of  the  act  of  1866,  ?^eld,  that  the 
act  of  1865  did  not  give  the  town  auditors  the  power  to  enter  into  a  contract 
which  should  deprive  the  legislature  of  the  power  of  repeal,  or  of  further 
legislation  concerning  the  same  subject. 

Held,  also,  that  plaintiff  had  no  cause  of  action  against  the  town,  and  that  a 
judgment  dismissing  the  complaint  upon  the  g^und  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  proper. 

Appeal  from  a  judgment  rendered  by  Mr.  Justice  Gilbert,  sitting 
at  circuit,  dismissing  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  action  was  brought  to  recover  from  the  town  of  Middletown 
moneys  claimed  to  be  due  to  the  plaintiff  for  ,gas  furnished  to  the 
lamps  in  the  public  streets  of  that  town  from  January  1, 1870,  to 
July  8,  1870.     The  complaint  sets  forth  the  following  facts: 

The  gas  was  furnished  under  a  contract  made  between  plaintiff 
and  the  town  in  1865,  in  pursuance  of  a  special  act  passed  by  the 
legislature  April  6, 1865  (ch.  300).  By  this  act  the  boards  of  town 
auditors  in  several  towns  of  Richmond  county,  of  which  Middle- 
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town  was  one,  were  authorized  to  contract  with  the  plaintiff  for 
laying  down  gas  pipes,  etc.,  in  the  streets  of  such  towns,  and  to 
light  the  streets  with  gas.  It  was  further  provided  that  the  super- 
visor of  each  town  contracting  should,  at  each  annual  meeting  of 
the  hoard  of  supervisors  of  the  county,  lay  hefore  said  board  a  state- 
ment of  the  amounts  due  from  his  town  on  account  of  such  con- 
tract, and  it  was  made  the  duty  of  the  board  of  supervisors  to  audit 
the  account,  and  assess  and  levy  the  amount  necessary  to  pay  the 
same,  which  should  be  paid  to  the  county  treasurer  to  be  drawn  by 
the  plaintiff. 

The  contract  was  entered  into  July  7, 1865,  and  was,  by  its  terms, 
to  continue  five  years.  By  an  act  of  the  legislature  passed  April  20, 
1866  (ch.  730),  the  act  of  1866  was  repealed. 

The  plaintiff  furnished  gas  which  was  paid  for  by  the  town  up  to 
January  4, 1870,  when  four  and  a  half  years  of  the  time  had  expired, 
and  also  furnished  gas  for  six  months  longer,  until  the  expiration  of 
the  term  of  the  contract.  The  claim  for  gas  furnished  for  this  time 
was  presented  to  the  board  of  tewn  auditors,  and,  upon  their  refusal 
to  pay  it,  this  action  was  brought. 

From  the  order  dismissing  the  complaint  the  plaintiff  appeals. 

Tompkins  Westervelt,  for  appellant. 

8.  F.  Ratoson,  for  respondent. 

Barnard,  P.  J.  By  the  provisions  of  the  act  authorizing  the 
town  auditors  of  Middletown  to  contract  for  lighting  the  streets  of 
the  town  with  gas,  it  is  made  the  duty  of  the  board  of  supervisors 
of  Eichmond  county  to  audit  the  claim  of  the  plaintiff  for  furnish- 
ing the  same.  Chap.  300,  Laws  of  1865.  No  action  lies  to  recover 
the  claim.  Brady  v.  Supervisors  of  New  York,  10  N.  Y.  260  ;  Mar^ 
tin  V.  Supervisors  of  Greene,  29  id.  645. 

If  the  supervisors  refuse  to  act,  mandamus  is  the  proper  remedy 
I  think  that  the  plaintiff  has  no  claim  against  the  defendant 

By  the  act  permitting  the  town  auditors  to  contract  with  the 
plaintiff,  no  time  is  fixed  for  the  continuance  of  the  contract.  The 
auditors  contracted  for  five  years.  The  legislature  repealed  the  act 
in  1866  (chap.  730,  Laws  of  1866).  By  chap.  214,  LaWs  of  1866,  the 
legislature  created  the  village  of  Edgewater,  and  included  in  it  part 
of  the  town  of  Middletown,  and  authorized  the  trustees  to  contract 
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for  lighting  the  same  with  gas,  and  gave  them  the  powers  of  town 
auditors  under  an  act  of  the  legislature  of  the  State,  and  abolished 
town  auditors  within  the  limits  of  the  village. 

The  law  permitting  the  town  auditors  to  contract  should  not  bo 
held  to  give  a  power  which  virtually  deprived  the  legislature  of  the 
power  of  repeal,  and  of  fature  legislation  over  the  same  subject. 

If  the  contract  could  be  made  for  five  years  and  be  binding,  it 
could  be  for  a  much  longer  period.  The  repeal  as  to  the  contract 
would  be  void,  and  the  creation  of  a  village  out  of  a  portion  of  the 
town  of  Middletown,  and  including  either  the  whole  or  a  great  part 
of  the  district  lighted  with  gas  under  the  contract,  would  be  of  no 
effect  to  relieve  the  defendant  The  legislature  intended  no  such 
result. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 


Orist  v.  Ebie  Bailwat  Go.,  appellant 

Negligence — huHding  humed  by  epcvrke  from  raHaay  engine. 

Plaintiff's  bam  took  fire  shortly  after  the  passage  of  several  of  defendant's 
engines.  The  railroad  track  ran  about  sixty  feet  from  the  bam.  There  was 
conflicting  testimony.  Some  witnesses  swearing  that  the  fire  was  first  seen 
on  the  roof  where  it  might  have  taken  from  a  spark  from  defendant's  engine, 
others  swearing  it  appeared  first  on  the  inside  over  a  room  in  the  barn 

^  where  a  stove  was  located.  Ther^was  a  conflict  on  testimony  as  to  whether 
there  was  fire  in  the  stove  on  the  night  the  bam  was  burned.  Evidence  was 
given  showing  that "  spark  arresters  "  were  not  in  use  on  defendant's  engines 
or  were  out  of  order.  This  was  controverted.  Also,  that  the  engines  fre- 
quently threw  out  burning  coal  of  the  size  of  a  walnut,  and  that  a  building 
near  the  one  burned  had  been  previously  set  on  fire.  Held,  that  the  evi. 
dence  was  sufficient  to  sustain  the  finding  of  a  Jury  that  the  fire  was  caused 
by  defendant's  negligence. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  destruction  of 
a  bam  and  other  buildings  by  fire. 

The  bam  in  which  the  fire  originated  was  situated  about  sixty 
feet  north-east  from  the  track  of  defendant's  road.    It  steod  parallel 
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with  such  road,  the  roof  sloping  toward  the  track  and  the  founda- 
tion somewhat  lower  than  the  bed  of  the  road.  It  was  a  wooden 
building  with  shingle  roof  and  pine  siding  running  up  and  down, 
and  closely  battened. 

The  £re  took  place  on  the  night  of  December  18, 1870.  At  the 
trial  of  the  action  there  was  conflicting  testimony  as  to  the  part  of 
the  building  where  the  fire  originated.  Some  witnesses  testifying 
that  it  was  first  seen  on  the  roof  toward  defendant's  road,  and' others 
that  it  appeared  coming  out  of  a  window  ov6r  an  oflSce  located  in 
the  barn.  In  this  office  there  was  a  stove  in  which  some  witnesses 
testified  there  was  a  fire  on  the  night  in  question,  and  others  that 
there  was  no  fire.  Just  previous  to  the  breaking  out  of  the  fire, 
engines  belonging  to  defendant  had  passed.  The  night  was  windy, 
the  wind  blowing  from  the  track  toward  the  bam.  There  was  evi- 
dence, which  was  contradicted,  tending  to  show  that  some  of  these 
engines  had  no  ^' spark  arresters'^  in  their  smoke-stacks,  and  others 
had  defective  ones;  that  the  engines  were  run  at  a  high  rate 
of  speed.  Testimony  was  given  showing  that  on  many  occasions 
burning  coals  of  the  size  of  a  walnut  had  been  thrown  from  defend- 
ant's engines,  and  that  another  building  near  the  one  burned  had 
been  fired  by  them  on  a  previous  occasion;  that  if  a  proper  spark 
arrester  were  used  coals  of  the  size  named  could  not  be  thrown  out, 
and  that  the  amount  of  sparks  thrown  by  an  engine  is  in  propor- 
tion to  the  steam  used. 

The  court  submitted  two  questions  to  the  jury :  1.  Did  the 
defendant  set  fire  to  the  buildings.  2.  Was  the  fire  caused  by  the 
negligence  of  the  defendant  uncontributed  to  by  the  plaintifEl  Botk 
of  these  questions  were  found  affirmatively  by  the  jury. 

PT.  W.  McFarlandy  for  appellant. 

Geo,  IF.  Oreene,  for  respondent. 

Babkard,  p.  J.  The  question  of  fact  between  these  parties  has 
been  settled  by  the  jury.  The  evidence  was  very  conflicting,  and  it 
is  impossible  to  reconcile  the  testimony. 

The  fire  occurred  immediately  after  the  passage  of 'one  of  defend- 
ant's trains.  Several  witnesses  say  that  the  fire  was  first  seen  in  the 
roof  next  the  railroad  track,  and  some  sixty  feet  distant,  and  was 
confined  to  a  small  space  in  the  roof.    The  defendant's  witnesses 
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tend  to  establish  the  fact  that  the  fire  was  first  seen  below  the  roof, 
and  in  the  immediate  yicinity  of  a  stoye  in  the  building,  the  pipe 
from  which  was  let  out  of  the  side  of  the  building.  The  plaintiffs 
witnesses,  or  some  of  them,  testify  that  there  was  no  fire  in  the 
stove  when  the  roof  was  on  fire.  The  defendant's  witnesses  say 
there  was  a  good  fire  in  the  stove.  The  jury  doubtless  believed  that 
'the  fire  originated  in  the  roof,  and  from  the  spark  of  the  locomotive. 
Assuming  this  fact,  then  there  was  abundant  proof  of  negligence 
on  the  psui;  of  the  defendant. 

The  testimony  shows  that  if  a  proper  screen  was  used,  and  it  was 
in  good  order,  it  would  not  permit  sparks  to  escape  and  be  carried 
so  far  as  to  ignite  the  building.  Upon  the  whole  case,  I  can  dis- 
cover nothing  to  entitle  an  appellate  court  to  interfere  with  the 

verdict 

Judgment  affirmed,  with  costs. 


QuiKK,  appellant,  v.  Qtjinn  et  ah 
Wm — aUerations  made  by  teeiaiar  afttr  exeeutum. 

The  teatator,  after  he  had  duly^  executed  his  will,  made,  in  his  own  hand- 
writing, Tarioas  alterations.  Some  legacies  he  erased,  and  some  he  directed 
to  go  to  other  persons.  He  also  changed  one  of  the  executors.  Mdd,  that 
the  will,  as  originally  executed,  should  be  upheld. 

A  testator  cannot,  by  obliterations,  partially  revoke  a  will  duly  executed. 

Appeal  froiji  a  decree  of  the  surrogate  of  Kings  county  admit- 
ting the  will  of  Edward  Quinn  to  probate. 

The  will  itself  had  been  drawn  by  an  attorney  under  the  direction 
of  the  testator  and  executed  by  him.  After  the  will  was  executed 
certain  alterations  were  attempted  to  be  made  by  testator  by  writing 
in  the  will,  erasing  and  interlining.  All  these  alterations  appeared 
upon  the  will  admitted,  in  the  handwriting  of  the  testator. 

The  alterations  made  by  testator  were  as  follows :  ^ 

The  insertion  of  the  words  "  upon  his  obtaining  his  majority  '* 
after  a  becjuest  to  testator's  nephew,  Joseph  J.  Quinn.  The  erasure 
of  the  words  *^  unto  my  nephew  Samuel  Tickell,  now  of  Dublin, 
Ireland,  the  sum  of  five  hundred  dollars  (1500)." 
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The  erasure  of  the  words  ^^  Joseph  Cowan  "  in  a  proyision  giying 
to  him  and  to  others  certain  bequests,  and  the  interlineation  over 
the  name  erased  of  the  words  ^^not  to  be  given/' 

The  erasure  of  the  words  "  unto  James  Tully  for  faithful  services 
the  sum  of  five  hundred  dollars  (t500)/'  and  the  interlineation 
"not  faithful,"  "not  to  be  given." 

The  erasure  of  the  words  "  Hannah  Hill  the  sum  of  five  hundred 
dollars,"  and  the  interlineation  "  dead,"  "  I  paid  funeral  expenses." 

The  erasure  of  a  bequest  to  the  Bev.  David  Malone  of  $1,000  to 
purchase  a  bell  for  the  Church  of  St.  Vincent  de  Paul,  in  Williams- 
burgh,  the  testator  writing  on  the  margin  "  this  amount  and  more 
I  paid  for  bell.    E.  H.  Q." 

The  erasure  after  the  words  "  I  give  and  bequeath  my  gold  watch 
and  chain  unto,"  of  the  words  "my  nephew  Samuel  Tickell,  now  in 
Dublin,  Ireland,"  and  the  interlineation  of  the  words  "to  my 
nephew  Edw.  H.  Quin,  son  of  my  brother  John  Quin."  "E. 
H.  B."  The  erasure  in  the  list  of  names  of  residuary  legatees  of 
the  words  "  Samuel  Cowan,"  and  the  interlineation  of  the  words 
"Joseph  Tickell."  The  erasure  in  the  list  of  executors  of  the 
will  of  the  words  "M.  Cowan,"  the  word  "Tickell"  being  written 
between  the  lines  and  "Joseph  Tickell"  on  the  margin. 

Under  the  attestation  clause  and  names  of  witnesses  was  written, 
"  Joseph  M.  Cowan  not  to  receive  either  legacy  or  executorship. 
Anna  Hill,  dead ;  I  paid  funeral  expenses ;  Eev.  D.  V.  Malone,  bell 
for  St  V.  de  Paul  Church,  North  Sixth  street,  I  paid. 

"  Edw.  H.  QxrnrBT." 
Dated  July  23, 1870. 

"  James  Tully,  not  faithful,  to  receive  no  legacy.  William  Tickell, 
if  faithful  to  receive  five  hundred  dollars  (1500). 

"E.H.Q." 
November  30, 1870. 

The  will  was  contested  before  the  surrogate.  There  was  some 
evidence  tending  to  show  that  the  testator  was  dissatisfied  with  the 
will  and  had  procured  another  to  be  drawn,  but  no  other  will  was 
produced.  There  was  also  evidence  that  the  testator  was,  at  times, 
so  intemperate  as  to  interfere  with  the  transaction  of  his  business. 
Some  question  was  also  raised  as  to  the  execution  of  the  will,  one 
of  the  subscribing  witnesses  being  uncertain  as  to  whether  the  tes- 
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tator  stated  to  witness  that  the  paper  he  was  to  pign  was  testator's 
will. 

The  surrogate  found  that  the  will  was  genuine ;  that  it  was  duly 
executed,  and  that  the  testator  was  competent  to  make  a  will.  He 
decided  to  admit  the  will,  leaving  out  the  bequests  and  names  erased, 
but  refusing  to  giye  effect  to  the  interlineations  and  additions  made 
by  testator. 

An  appeal  was  taken  by  John  J.  Quinn,  a  brother  of  testator. 

John  L,  &  Wm,  Lindsay,  for  appellant. 

Win,  T,  Oraff  and  E.  Morsy  for  respondent  J.  P.  Quinn  and  others- 

Brainard  £  Rice,  for  respondent  Wm.  Quinn  and  others. 

J.  F,  Harrison,  for  respondent  Geo.  H.  Quinn  and  others. 

Judah  F.  Voorhees,  guardian,  etc.,  in  person. 

Barnard,  P.  J.  The  appeal  in  this  case  brings  up  for  reyiew 
three  questions. 

First  Was  the  will  executed  and  attesfied  in  the  manner  required 
by  law  ? 

Prom  a  careful  review  of  the  testimony  I  think  there  is  no  doubt 
but  that  it  was.  There  are  two  witnesses  to  the  will,  both  of  whom 
were  examined.  The  witness  who  drew  the  will,  Mr.  Tresider,  is  a 
lawyer,  used  to  drawing  wills,  and  having  knowledge  of  the  require- 
ments of  a  due  execution  of  the  will  under  the  statute.  The  attes- 
tation clause  is  full.  This  witness  testifies  fully  to  facts  which  make 
a  complete  execution  of  the  papers  as  a  last  will. 

The  other  witness  (White)  testifies  that  the  testator  said  at  the 
time  it  was  signed  by  him,  he  wanted  him  (witness)  to  see  his 
(testator's)  signature;  that  he  cannot  say  for  certain  that  testator 
said  it  was  his  will,  but  thinks  he  did.  '^  I  saw  him  write  his  name, 
and  ask  me  himself 

It  is  very  manifest  that  the  testator  duly  executed  the  will.  In- 
deed, there  is  really  no  evidence  against  the  positive  evidence  of 
these  witnesses,  except  that  a  witness.  Cowan,  who  was  present  in 
testator's  store  at  the  execution  of  the  paper,  did  not  hear  the  pub- 
lication, or  know  that  a  will  was  being  executed. 
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There  is  some  proof  that  testator  was  addicted  to  intoxicating 
drinks;  but  the  proof  ntterly  fails  to  show  any  such  condition  of 
mind  as  would  inralidate  his  will. 

The  second  question  presented  is,  was  the  will  revoked?  The 
proof  fails  to  show  any  execution  of  a  later  will.  There  is  some 
loose,  but,  to  me,  untrustworthy  evidence  of  declarations  of  testator 
of  a  date  subsequent  to  the  date  of  this  will,  that  he  had  revoked  it, 
and  that  he  was  seen  to  have  a  later  will,  apparently  duly  executed. 
No  execution  of  a  later  will  was  proven ;  and  even  if  the  testator 
did  say  he  had  revoked  it,  it  would  fail  to  accomplish  the  object, 
unless  by  revocation  duly  executed,  or  in  one  of  the  ways  provided 
by  statute. 

The  only  important  question  in  the  case  arises  under  the  peculiar 
facts  of  the  case  established  by  the  will  itself. 

It  has  been  partially  obliterated  by  the  testator,  with  a  view  in 
some  cases  of  destroying  legacies  under  it,  and  in  some  cases  the 
testator  has  attempted  to  alter  his  legatees,  and  he  has  attempted 
to  alter  one  of  his  executors.  It  is  manifest  that  he  did  not  intend 
by  these  erasures  and  interlineations  to  revoke  the  whole  will,  but 
only  parts  of  it.  I  think  clearly  the  will  is  not  revoked  entirely  by 
the  evidence.  Is  it  revoked  as  to  the  portion  obliterated  ?  Upon 
this  point  I  find  but  two*cases  in  our  State — one  under  a  former 
statute  as  to  wills — Jachson  v.  Holloway,  7  Johns.  394 — where 
it  was  held  that  an  interlineation,  with  a  view  to  enlarge  the  devise, 
was  void,  unless  the  will  was  re- published  and  re-attested. 

The  will  was  in  that  case  held  to  stand  as  originally  made. 

The  other  case  is  McPher807i  v.  Clarky  3  Bradf.  92,  where  a  testa- 
tor obliterated  a  devise  to  his  daughter  and  changed  the  residuary 
clause  so  that  instead  of  passing  to  his  children,  it  should  pass  to 
his  "  two  sons ; "  the  surrogate  held  the  will  good  as  it  existed  be- 
fore -the  erasures.  In  giving  the  decision,  however,  the  surrogate 
says,  a  will  may  be  partially  revoked  by  obliteration  under  our 
statute  as  it  now  exists.  The  point  was  not  presented  in  the  case, 
and  the  decision  made  was  right  under  all  the  cases.  In  the  case 
now  presented,  there  are  obliterations  of  a  legacy  or  legacies,  and 
no  eflPort  made  to  give  the  same  to  another,  and  thus  the  point  is  pre- 
sented whether  there  can  be  a  partial  revocation  by  obliteration. 
The  statute  reads  as  follows : 

"  No  will  in  writing,  except  in  the  cases  hereinafter  mentioned, 
nor  any  part  thereof,  shall  be  revoked  or  altered  otherwise  than  by 
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flome  other  will  in  writing,  or  some  other  writing  of  the  testator 
declaring  such  revocation  or  alteration,  and  executed  with  the  same 
formalities  with  which  the  will  itself  was  required  by  law  to  be 
executed,  or  unless  stich  wiU  be  burned,  torn,  canceled,  obliterated 
or  destroyed,  witli  the  intent  and  for  the  purpose  of  destroying  the 


same.'' 


I  think  this  statute  admits  of  no  reyocation  of  an  executed  will 
by  obliteration,  except  an  entire  obliteration  wifch  intent  to  revoke 
the  whole  wilL 

I  have  carefully  examined  the  cases  cited  by  the  surrogate  in  Mc- 
Fherson  v.  Olarky  and  by  the  learned  counsel  on  the  argument  of 
the  appeal,  and  think  none  of  them  justify  the  surrogate  in  this 
€ase,  in  leaving  out  of  his  record  any  portion  of  the  will  as  origi- 
nally executed.  In  the  case  of  Onions  v.  Tyree,  1  Pere  Wms.  343, 
it  was  decided  that  a  void  will,  which  contained  a  clause  revoking 
all  former  wills,  did  not  operate  as  a  revocation.* 

In  Short  v.  Smith,  4  East.  419,  a  testator  who  had  erased  the 
name  of  one  trustee  and  inserted  in  the  place  two  other  names,  was 
held  not  to  have  revoked  any  part  of  the  will.  After  giving  the 
judgment,  the  court  say,  "  that  there  are  grounds  on  which  it  may 
be  contended  that  the  effect  of  the  obliteration,  at  most,  was  to 
revoke,  as  to  (the  erased  trustee)  Spelman.  In  Burkett  v.  Burhetty 
2  Vern.  498,  a  testator  having  devised  a  copyhold  estate,  directed  cer- 
tain parts  of  his  will  to  be  obliterated,  but  left  the  ^devise  of  the 
copyhold  estate  untouched.  Heldy  that  the  will  was  a  good  will, 
and  that  the  copyhold  estate  passed  under  it  In  Benton  Shaw  v. 
Oilberty  Cowp.  49,  a  testator  had  executed  a  will  in  duplicate,  and 
subsequently  canceled  by  another  will  all  former  wills ;  it  was  held 
that  a  cancellation  of  the  last  will  did  not  re-establish  a  duplicate 
of  the  first  will.  In  Ooodwright  v.  Glazier,  4  Burr.  2512,  a  testator 
^ave  his  land  by  a  will,  and  then  made  a  new  will  which  gave  the 
same  land  to  the  same  person.  He  then  canceled  the  last  of  the 
two  wills.  Heldy  no  revocation  of  the  first  will.  In  ex  parte  The 
Earl  of  llchestery  7  Ves.,  Jr.,  348,  it  was  decided  that  a  testamentary 
appointment  of  a  guardian  was  not  revoked  by  a  subsequent  testa- 
mentary appointment,  not  executed  according  to  the  statute,  and 
not  directly  importing  revocation. 

The  case  of  Larkins  v.  LarkinSy  3  Bos.  &  Pul.  16,  is  the  nearest 
in  point  to  the  present  case.     There  the  estate  was  given  by  will  to 


*  See  to  the  same  effect,  Rudy  v.  UJrich^  60  Penn.  St. ;  8  Am.  Bep.  288. 
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two  persons  in  trust,  and  the  testator  subsequently  erased  the  name 
of  one;  it  was  held  that  it  was  a  revocation  only  jvro  tanto.  In  this 
case  the  court  say  that  '^  if  the  remaining  devisees  were  to  acquire 
any  estate  which  they  had  not  before,  something  beyond  a  mere 
revocation  would  be  necessary." 

In  the  case  before  us,  in  some  instances  the  testator  has  attempted 
to  give  an  obliterated  legacy  to  another  person.  The  surrogate  has, 
as  to  these,  upheld  the  will  as  executed  ;  in  other  instances  the  tes- 
tator has  simply  obliterated  the  legacy.  The  effect  of  this  is  to  give 
the  residuary  legatees  the  erased  legacy ;  in  other  words,  to  make  a 
new  will  without  complying  with  the  statute  requisites. 

I  think  the  surrogate's  decree  should  be  modified  so  far  as  to 
admit  the  entire  originally  executed  will  to  probate. 

Ordered  accordingly. 


LooMis  V.  Buck  et  aZ.,  appellants. 

Pr<m,%s9ory  note — hMerfor  wdtie — Married  uxnnan. 

A  note  made  by  a  married  womaa  to  her  own  order  is  negotiable,  alihoogh 
containing  a  clauae  making  it  a  charge  upon  her  separate  estate. 

Where  one  takes  the  note  of  a  third  party  in  payment  of  a  claim  and  gives 
up  such  tlaim,  he  is  a  bona  fide  holder  for  value. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  against  Martha  Buck  and  John  Buck,  to 
recover  the  amount  of  a  promissory  note  made  by  one  defendant,  a 
married  woman,  and  indorsed  by  the  other.  The  note  read  as 
follows : 

"  $616.39  "  New  York,  Noveniber  15, 1871. 

"  Four  months  after  date,  I  promise  to  pay  to  fhe  order  of  myself, 

six  hundred  and  sixteen  and  ,m  dollars,  at  319  East  Fourth  street. 

New  York,  value  received,  which  is  hereby  made  a  charge  upon 

my  separate  estate,  the  consideration  hereof  having  been  for  the 

benefit  of  said  estate. 

"Maetha  Buck.'* 

The  note  was  indorsed  "  Martha  Buck,  John  Buck.'' 
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The  referee  before  whom  the  case  was  tried  found  substantially 
the  following  facts : 

Martha  Ruck  executed  the  note  in  question.  Before  maturity 
she  indorsed  and  delivered  the  same  to  the  other  defendant,  who 
thereupon,  and  before  maturity,  indorsed  and  delivered  it  to  plain- 
tiff for  a  valuable  consideration.  Defendant,  John  Ruck,  never 
had  formal  notice  of  protest  of  the  note,  although  he  had  knowl- 
edge of  the  non-payment  thereof.  The  consideration  of  the  note, 
as  between  plaintiff  and  John  Ruck,  was  an  outstanding,  overdue 
note,  made  by  John  Ruck,  for  goods  sold  and  delivered  to  him  by 
plaintiff,  upon  which  suit  had  been  threatened.  The  note  in  suit, 
however,  was,  as  between  the  defendants,  an  accommodation  note, 
and  not  actually  for  the  benefit  of  the  wife's  separate  estate,  of  which 
fact  plaintiff  had  notice. 

The  defendant,  Martha  Ruck,  was  coerced  into  making  such  note 
for  the  accommodation  of  her  husband,  John  Ruck,  and  to  prevent 
a  suit  against  him.  But  plaintiff  when  he  received  the  note  had 
not  notice  or  knowledge  of  such  coercion. 

The  referee  found,  as  a  matter  of  law,  that  plaintiff  was  entitled 
to  a  judgment  against  both  defendants. 

SHhoeU  <t  Swain,  for  appellant  The  maker  of  the  note  being  a 
married  woman,  the  note  was  not  valid.  Yale  v.  Dederer,  18  N.  Y. 
265 ;  S.  C,  22  id.  450 ;  Owen  v.  Cawley,  36  id.  600 ;  Corn  Exchange 
Ins,  Co.  V.  Babcock,  42  id.  613 ;  WJnte  v.  McNett,  33  id.  376.  The 
transfer  to  plaintiff  did  not  confer  on  him  the  rights  of  a  holder  of 
mercantile  paper.  The  action  in  its  present  form  could  not  be 
maintained  on  the  note,  even  SLgainst  a,  femme  sole,  Baldwin  y,  Kim- 
melj  16  Abb.  359.  John  Ruck  was  discharged  by  want  of  notice. 
Chanoi7ie  v.  Fowler^  3  Wend.  173 ;  Cayuga  Bank  v.  Warden,  1  N.  Y. 
417 ;  Story  on  Bills,  §  304 ;  Edw.  on  Bills,  626. 

Ed,  J.  Maxwell,  for  respondent.  A  note  given  in  the  form  in 
question  will  be  enforced,  even  though  the  consideration  did  not 
benefit  the  maker's  estate.  Yale  v.  Dederer,  22  N.  Y.  450 ;  Barnett 
V.  Litchtensteiny  39  Barb.  194 ;  Story's  Eq.  Juris.,  §§  1396-1399 ;  Stew- 
art  V.  Eirwall,  3  Madd.  387;  Corn  Exchange  his,  Co,  y.  Babcock,  42 
N.  Y.  613 ;  Kelso  v.  Tabor,  52  Barb.  125.  That  she  was  coerced  by 
her  husband  will  not  defeat  a  recovery.  First  The  plaintiff  gave  a 
valuable  consideration  for  the  note.     Youngs  v.  Lee,  12  N.  Y.  551 ; 
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8.  C.  in  conrfc  below,  18  Barb.  187 ;  BankofSi.  Albans  t.  Gimiand,  23 
Wend.  311 ;  Oauld  y.  Sage,  5  Daer,  260 ;  Purchase  y.  MatRson,  3  Bosw. 
310;  McBride  y.  Farmen^  Bank,  26  N.  Y.  450;  Brawn  v.  Leaviti, 
31  id.  113 ;  Bromley  t.  Walker^  51  Barb.  203 ;  Pratt  v.  Cfcwwan,  37  N. 
Y.  440;  Day  v.  Saunders,  3  Eeyes,  347 ;  Edvr.  on  Bills,  359 ;  Magee 
Y.  Badger,  30  Barb.  246.  Second.  Plaintiff  took  note  in  good 
faith,  withont  knowledge  of  facts  alleged  as  matter  of  ayoidance, 
and  that  coercion  was  and  is  immateriaL  VaUett  y.  Parker,  6  Wend. 
615 ;  Morton  y.  Rogers,  14  id.  575 ;  Rockwell  y.  Charles,  2  Hill,  499 ; 
HaU  Y.  Wilson,  16  Barb.  548 ;  Oshorn  y.  Robbins,  36  N.  Y.  365 ;  Swift 
Y.  Tyson,  16  Peters,  1;  Holme  y.  Karsper,  5  Binn.  469 ;  1  Barb.  355 ; 
Edw.  on  Bills,  308.  Notice  was  not  necessary  to  charge  the  indorser, 
the  note  being  made  for  his  accommodation.  Mechanic^  Bank  y. 
Oriswold,  7  Wend.  168 ;  Commercial  Bank  y.  Hughes,  17  id.  94; 
Chitty  on  Bills,  218,  219 ;  Taylor  y.  French,  4  E.  D.  Smith,  458. 

B  ARHARD,  P.  J.  We  think  that  a  note  made  by  a  married  woman, 
payable  to  her  own  order,  and  at  a  fatare  date  and  at  a  specified 
place,  is  negotiable,  although  it  contain  a  clause  that  the  amount 
of  the  note  is  therein  made  a  charge  upon  her  separate  estate.  To 
give  her  a  position  as  to  her  separate  estate,  as  if  unmarried,  the 
use  of  the  words  whereby  her  separate  estate  is  charged  should  not 
be  held  to  destroy  the  negotiability  of  the  note.  The  plaintiff  is  a 
bona  fide  holder  of  the  note  before  maturity.  He  gaye  up  his  claim 
against  John  Suck,  and  took  therefor  the  note  in  question. 

The  cases  establish  this  to  be  a  good  consideration.  The  judg- 
ment should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Sammis  v.  Smith,  sheriff,  etc.,  appellant 
SxecitHon — exemption  law — working  tods. 

Whether  specific  articles  i^re,  in  a  particular  case,  working  tools  within  the 
meaning  of  the  statutes  of  exemption  is  a  question  of  fact  for  the  jury. 

A  net  and  boat,  owned  and  used  by  a  fisherman,  although  it  required  two  men 
to  operate  them,  held  working  tools  within  the  statutes,  and  exempt  from 
execution. 

Appeal  jfrom  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
verdict  of  a  jury. 
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The  plaintiff,  Andrew  J.  Sammis,  was  the  owner  of  a  boat  and 
net  The  boat  was  a  small  sail-boat  16  feet  long,  the  net  was  135 
fathoms  in  length,  and  two  men  were  required  to  operate  it. 

A  judgment  was  recovered  against  plaintiff  by  one  Oeorge  Pearsall, 
and  execution  thereupon  issued  to  the  defendant,  George  W.  Smith,^ 
who  was,  at  the  time,  sheriff  of  Suffolk  county.  Under  such  execu- 
tion defendant  seized  and  sold  the  boat  and  net,  although  plaintiff 
claimed  that  they  were  exempt  from  such  levy  and  sale.  This  action 
was  brought  to  recover  the  value  of  the  property  mentioned,  upon 
the  ground  that  they  were  exempt  from  execution,  defendant  having 
a  family  dependent  upon  him  for  support,  and  using  such  property 
in  the  pursuit  of  his  occupation. 

Smith  dk  Stanbrough,  for  appellant.  The  boat  and  net  were  not 
tools  in  the  sense  used  by  the  statute.  Dain  v.  Prosser,  32  Barb. 
290 ;  Ford  v.  JohnsaUy  34  id.  364 ;  Morse  v.  Keyes,  6  How.  18 ;  Buck* 
ingJiam  v.  Billings,  13  Mass.  82 ;  Danforth  v.  Billings,  10  id.  82 ; 
Kelhurn  v.  Demming,  2  Vi  404;  Bachelor  v.  Shapleigh,  10  Me.  135 ; 
Wallace  v.  Collins, 5  Ark. 41;  Whitcomb  y.Reid,31  Mass. 567;  Smith 
V.  GibbSy  6  Gray,  298 ;  Webster's  Diet  "  Tool." 

E.  Jennings,  for  respondent.  Whether  an  article  exempt  is  a  ques- 
tion of  fact  Willson  v.  Bllis,  1  Denio,  460 ;  Van  Sickler  v.  Jacobs,  14 
Johns.  434.  Wagon  or  cart  exempt.  Van  Buren  v.  Loper,  29  Barb. 
388 ;  8  How.  75.  Horse  and  wagon  exempt  Wheeler  v.  Cropsey^ 
5  How.  288.  Horse  and  wagon  of  physician  and  cartman  exempt 
Harthouse  v.  Bikers,  1  Duer,  606.  A  watch.  Betting  y.  Vandenburgh, 
17  How.  80.  Books  and  instruments  of  surgeon.  Robinson's  Case, 
3  Abb.  466.  As  to  general  principle.  Hoyt  v.  Van  Alstyne,  15 
Barb.  568.  Statutes  of  exemption  should  be  liberally  construed.  25 
Wend.  37;  Ford  v.  Johnson,  34  Barb.  364. 

Barnard,  P.  J.  The  defendant  sold  the  property  in  question  by 
virtue  of  an  execution  against  the  plaintiff,  in  favor  of  George  W. 
Pearsall,  and  such  sale  was  by  direction  of  Pearsall. 

It  is  too  late,  after  selling  the  property  as  the  property  of  plain- 
tiff, to  assert  another  and  different  title  to  the  same  property.  A 
mere  lien,  if  the  defendant  had  such  an  one,  would  not  justify  a 
sale  under  an  execution  against  the  plaintiff.  By  the  sale  the  defend- 
ant was  guilty  of  a  conversion,  and  if  the  sale  was  not  justified,  the 
plaintiff  is  entitled  to  recover. 
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The  property  was  a  net  and  boat.  The  plaintiflF  is  a  fisherman, 
and  he  used  this  boat  and  net  to  support  his  family.  The  net  was 
over  six  hundred  feet  long.  It  took  two  men  to  man  the  boat  and 
use  the  net.  Were  the  net  and  boat  working  tools  within  the  mean- 
ing of  chapter  157  of  Laws  of  1842,  and  chapter  134,  Laws  of  1859, 
page  343  ? 

The  jury  have  found  that  they  were,  upon  the  submission  to 
them  of  the  question  as  one  of  fact. 

It  seems  to  be  a  question  of  fact  for  the  jury  to  determine.  WJiU- 
man  v.  £11x8, 1  Denio,  460. 

It  is  the  duty  of  courts  to  give  a  liberal  interpretation  to  this  be- 
nign statute.  The  object  of  it  is  plain.  The  law  designed  to  leave 
in  the  hands  of  the  head  of  the  family  the  means  by  which  he 
earned  subsistence  for  the  family.  Under  this  statute  the  word 
"  team  "  has  been  held  to  cover  the  cart  or  wagon,  without  which  the 
team  would  be  of  no  use. 

A  watch  has  been  held  a  working  tool  to  a  debtor  which  was 
necessary  for  the  purpose  of  his  employment. 

I  think  the  defendant  came  within  the  spirit  of  the  act.  The 
boat  and  net  are  the  implements  by  which  he  supports  his  family. 
They  are  necessary  to  his  business.  Without  their  possession  the 
plaintiff  is  powerless  to  carry  on  his  calling.  He  is  unable  to  sup- 
port his  family,  and  the  evil  which  the  law  designed  to  provide 
against  is  brought  home  to  them.  The  exemption  which  the  jury 
have  given  the  plaintiflT  ought  to  be  sustained  by  the  court. 

Judgment  affirmed^  with  costs. 


Crocheren  v.  North  Shore  Staten  Island  Ferry  Company, 

appellant. 

NegUgence  —  hroM  catering  for  stairs. 

The  use  of  a  hrass  covering  to  stairs  upon  a  ferry-boat,  which  by  long  wear 
has  become  so  slippery  as  to  be  unsafe,  is  such  negligence  upon  the  part  of 
the  company  owning  the  boat  as  to  render  it  liable  for  an  injury  to  a  pas- 
senger caused  by  slipping  upon.the  stairs. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  rendered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  new  trial. 

The  plaintiff,  Mary  Crocheren,  on  the  28th  of  August,  1871,  took 
passage  on  defendants '  ferry-boat,  running  from  New  York  city  to 
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Staten  Island.  As  the  boat  was  approaching  the  landing,  plaintiff 
started  to  leave  it,  and  was  descending  some  stairs  for  that  purpose, 
when,  by  reason  of  some  movement  of  the  boat,  she  slipped  and  fell, 
or  was  thrown  to  the  bottom  of  the  stairway.  By  the  accident  her 
leg  was  broken  and  her  ankle  dislocated. 

The  stairs  in  question  were  covered  with  brass.  The  metal  where 
it  went  over  the  edge  of  the  stairs  was  worn  very  smooth.  It  was 
shown,  on  the  part  of  the  defense,  that  brass  coverings  were  very 
generally  used  upon  steamers  for  stairs,  and  that  the  nosing  or  edge 
of  the  stair  was  usually  covered  with  smooth  brass. 

Alvin  C.  Bradley,  for  appellant,  cited  Gardner  v.  Heartt,  3  Den. 
232 ;  Tonawanda  R,  R,  Co.  v.  Munger,  6  id.  255  ;  Shearm.  &  Redf. 
on  Neg.,  §§  6,  7,  9,  265;  YulUr  v.  Talbot,  23  111.  857;  Ford 
V.  L.  and  S.  Railway  Co.,  2  F.  &  F.  730  ;  Botven  v.  N.  Y.  C.  R,  R,  Co., 
18  N,y.  408;  Corman  v.  Eastern  Railway  Co.,  4  Hurlst.  &  N.  781 ; 
Slierman  v.  Western  Trans.  Co,,  62  Barb.  150;  Olmsted  v.  Water- 
town  R.  R.  Co.,  id.  158 ;  Steinweg  v.  Erie  Railway  Co.,  43  N.  Y. 
123 ;  Taft  v.  Carter,  59  Barb.  57. 

Andrews  i&  Murphy,  for  respondent,  cited  Ford  v.  L.  and  N.  Rail- 
way Co.,  2  F.  &  F.  730 ;  Hegernan  v.  W.  R.  R.  Co.,  13  N.  Y.  9  ;  Bedell  v. 
L.  I.  R.  R.  Co.,  44  id.  367 ;  Caldwell  v.  Murphy,  1  Duer,  233  ;  Mav- 
erick V.  E.  A.  R.  R.  Co.,  36  N.  Y.  378 ;  BrotOn  v.  iV.  Y.  C.  R.  R.  Co., 
34  id.  406 ;  Alden  v.  N.  Y.  C.  R.  R.  Co.,  26  id.  102. 

Barkard,  p.  J.  The  defendants  covered  the  steps  of  the  stairs 
leading  from  the  lower  to  the  upper  deck  of  their  ferry-boat;  with 
brass.  The  plaintiff,  a  passenger,  in  passing  down  carefully,  slips 
and  falls  to  the  bottom,  severely  injuring  herself.  No  claim  is 
made  that  plaintiff's  negligence  contributed  to  the  injury.  The 
jury  have  found  that  a  brass  covering  to  stairs,  which  has  become 
so  slippery  as  to  be  dangerous  to  persons  using  them  carefully, 
furnishes  proof  of  negligence  on  the  part  of  the  company  permitting 
the  use  of  such  stairs.  I  concur  in  the  findings.  It  is  a  .universal 
result  that  either  iron  or  brass,  corrugated  or  otherwise,  will,  by 
friction  of  the  feet,  become  so  slippery  as  to  be  unsafe.  A  common 
use  of  such  a  step  will  not  protect  a  company  permitting  its  use, 
if  an  accident  is  caused  thereby.  That  would  be  a  sacrifice  of  safety 
of  passengers  to  the  durability  of  the  stairs. 

Judgment  affirmed,  mth  costs. 
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Company. 

Evidence — acHon  on  life  insurance  policy — deelaratiana  of  insured  person — 
testimony  of  experts — representations  of  insured  person,  v>hen  material. 

In  an  action  upon  a  life  insurance  policy,  the  declarationa  of  the  person  insured, 
made  after  the  issue  of  the  policy,  to  the  effect  that  he  was  subject  to  severe 
headaches,  for  which  he  had^  when  afflicted,  taken  large  quantities  of 
laudanum,  Tield  inadmissible  to  prove  that  the  deceased  had  made  false 
representations  in  his  application  for  the  policy. 

The  fact  that  the  person  whose  declarations  are  sought  to  be  proved  is  dead, 
affords  no  ground  for  the  admission  of  such  declarations. 

The  admission  of  testimony  of  a  physician  who  had  visited  deceased  and  pre- 
scribed for  him  for  an  attack  of  the  headache,  subsequent  to  the  issue  of 
the  policy,  concerning  the  interview  with  deceased,  held,  not  inconsistent 
with  the  exclusion  of  the  other  testimony,  being  not  the  mere  declaration 
of  the  deceased,  but  the  testimony  of  an  expert  to  a  fact. 

The  deceased  died  from  an  overdose  of  laudanum  taken  for  the  headache. 
Held,  that  this  fact  did  not  show  that  the  omission  of  deceased  to  mention 
to  the  defendant  the  headaches,  and  that  he  was  accustomed  to  take  lauda- 
num therefor,  was  material. 

Motion  for  a  new  trial  after  verdict  for  the  plaintiff  at  the  Mon- 
roe circuit,  and  exceptions  ordered  to  be  heard  at  the  General  Term 
in  the  first  instance. 

The  action  was  brought  by  plaintiffs  to  recover  the  amount  of  a 
policy  of  insurance  issued  by  defendant  upon  the  life  of  George 
MuUiner,  but  payable  to  Florence  MuUiner,  his  wife,  and  George 
Mulliner  and  Ellen  M.  MuUiner,  his  children.  The  policy  was 
issued  December  31, 1869.    Mulliner  died  April  20, 1870. 

The  defense  was  put  upon  the  ground  that  the  insured 
made  untrue  representations  in  his  application  for  the  policy. 
1.  That  he  never  had  any  serious  illness.  2.  That  he  had  not  sup- 
pressed any  fact  in  regard  to  his  health  and  habits.    3.  That  the 
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functions  of  his  brain,  his  muscular  and«  nervous  system,  were  in  a 
healthy  state,  whereas  they  had  been  materially  impaired  and 
diseased,  as  indicated  by  constantly  recurring  headache  and  by  the 
use  of  opium.  4.  That  he  never  used  opium  in  any  form,  whereas 
he  had  used  opium  for  many  years  for  the  purpose  of  obtaining 
relief  from  such  headaches,  and  his  death  resulted  from  such  use. 
That  MuUiner  suppressed  the  above  facts  concerning  his  headaches 
and  the  use  of  opium. 

Evidence  was  given  at  the  trial  upon  the  subject  of  these  allega- 
tions in  the  answer,  especially  in  reference  to  the  circumstances  that 
MuUiner  had  for  some  years  previous  been  subject  to  headaches,  for 
which  he  usually  took  laudanum,  and  that  it  was  from  an  overdose 
of  laudanum  that  he  died. 

Evidence  of  declarations  made  by  MuUiner  after  procuring  the 
policy  in  question,  that  he  had,  for  several  years  prior  to  applying 
therefor,  been  subject  to  very  severe  headaches,  and  that  he  had, 
during  that  time,  used,  when  so  afflicted,  large  quantities  of 
laudanum,  was  offered  by  defendant.  This  evidence  was  excluded 
by  the  court. 

The  court  was  asked  by  defendant  to  exclude  the  testimony  of 
one  Dr.  Clark,  offered  by  the  plaintiff,  concerning  an  interview  had 
between  him  and  MuUiner  subsequent  to  the  issue  of  the  policy,  at 
which  he  administered  certain  remedies  for  the  headache,  on  the 
ground  that  it  was  not  an  interview  concerning  which  the  defend- 
ant had  given  evidence,  but  occurred  subsequent  to  the  issue  of  the 
policy.    This  request  was  refused,  and  defendant  excepted. 

Other  questions  were  raised  at  the  trial,  but  are  not  passed  upon 
in  the  opinion,  upon  the  ground  that  the  court  of  appeals  has 
already,  in  another  case,  decided  them. 

W.  F.  Cogswelly  for  plaintiffs. 

Oeorge  F,  Danforthy  for  defendant 

Talcott,  J.  The  evidence  in  this  case  is  substantially  the  same 
as  that  in  the  case  of  ffigbie,  Administrator^  v.  The  Same  Defend- 
ant. Both  are  actions  upon  policies  issued  upon  the  life  of  George 
MulUner.  In  the  case  of  Higbie,  the  policy  was  issued  to  MuUiner 
himself. 

In  this  case  the  assured  parties  are  the  wife  and  two  children  of 
MuUiner. 

V0L.LN.  T.  Ebp.  — 57 
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The  recovery  in  behalf  of  the  administrator  was  sustained  by  this 
court,  and  has  since  been  affirmed  by  the  conrt  of  appeals.  There 
remains  but  one  or  two  points  wherein  it  can  be  claimed  that  this 
case  differs  substantially  from  that  which  has  already  been  decided 
by  the  court  of  last  resort. 

On  the  trial  of  this  action,  the  defendant  offered  to  prove  declara- 
tions of  MuUiner,' after  the  issuing  of  the  policy,  to  the  effect  that 
he  had  been  for  many  years  troubled  with  severe  headaches,  and, 
when  so  afflicted,  that  he  had  taken  large  quantities  of  laudanum 
as  a  remedy.  This  evidence  was  objected  to.  The  court  excluded 
it  and  the  defendant  excepted.  In  support  of  the  admissibility  of 
this  evidence,  the  learned  counsel  for  the  defendant  relies  upon  the 
case  of  Avesan  v.  Kinnaird,  6  East,  188,  which  does  hold,  for  rea- 
sons not  very  clearly  or  satisfactorily  stated,  that  the  declarations  of 
the  wife  while  sick,  soon  after  the  making  of  the  agreement  for  a 
policy  on  the  life  of  the  wife  in  favor  of  the  husband  (but 
apparently  before  the  policy  had  been  in  fact  issued),  touching  the 
state  of  her  health  before  and  after  the  application  for  insurance, 
were  admissible  in  evidence  against  the  husband  in  an  action  on 
the  policy. 

This  case  was  professedly  followed  in  Kehey  v.  The  Universal 
Life  Ins,  Co.,  35  Conn.  225,  where  the  declarations  of  the  wife, 
made  some  time  before  the  application  for  the  policy,  were  held 
admissible.  But  the  case  itself  is  maintainable  upon  no  principle. 
It  is  an  attempt  to  prove  a  fact  by  the  declaration  of  a  person  not 
a  party  to  the  action. 

That  the  party  whose  declarations  are  sought  to  be  proved  is  dead, 
affords  no  ground  for  the  admission  of  the  testimony.  The  cases  in 
which  the  declarations  of  deceased  parties  are  admissible  to  establish 
facts,  are  limited  to  questions  of  pedigree,  common  and  some  such 
well-defined  cases,  and  to  cases  where  the  party  against  whom  the 
declaration  is  sought  to  be  proved  is  in  privity  with  the  former 
owner  of  property,  who  has  made  some  declaration  concerning  the 
property. 

The  case  of  Aveson  v.  Kinnaird  was  relied  on  by  counsel  in 
Stobart  v.  Dryden,  1  M.  &  W.  615,  and  must  be  considered  to  have 
been  shaken  in  the  English  courts,  if  not  overthrown,  by  the 
decision  in  the  latter  case.  It  is  criticised,  attempted  to  be  limited, 
but  substantially  overruled  in  the  Fraternal  MuL  Life  Ins,  Co,  v. 
Applegate,  7  Ohio  St.  292,  and  the  contrary  rule  was  distinctly 
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adopted  by  the  supreme  court  and  the  court  of  appeals  in  Bawls  y. 
American  Mut.  Life  Ins.  Co.,  36  Barb.  357,  and  27  N.  Y.  282.  In 
the  opinion  deliyered  in  the  conrt  of  appeals  in  the  latter  case,  it  is 
said  ''Fish  was  not,  after  the  issuing  to  the  plaintiff  of  the  policy 
in  suit,  a  party  in  interest,  and  could  make  no  statement  or  admis- 
sion that  would  divest  the  rights  of  the  plaintiff.  *  ♦  ♦  *  * 
It  might,  with  equal  propriety,  be  pretended  that  the  defendants 
could  prove,  by  the  admissions  of  Fish,  that  he  had  resided  in  for- 
bidden districts,  or  engaged  in  occupations  prohibited  by  the  policy." 

The  decision  and  the  reasoning  in  the  case  last  cited  seems  to 
cover  the  question  presented  here. 

The  evidence  of  Dr.  Clark,  to  the  admission  of  which  our  atten- 
tion is  called  by  the  defendant's  counsel  as  an  inconsistent  ruling, 
stands  upon  a  wholly  different  ground.  It  was  not  a  mere  declara- 
tion of  a  third  party,  but  the  testimony  of  an  expert  as  to  the  facts 
founded  upon  his  own  observation  and  examination. 

It  is  claimed  that  in  this  case,  it  appears  that  the  fact  that  Mul- 
liner was  subject  to  these  headaches  was  material,  whereas  the  court 
of  appeals  held,  in  the  case  of  Higbie,  there  was  no  such  evidence, 
and  to  establish  this  difference,  our  attention  is  called  to  certain 
evidence  of  Dr.  Mandeville,  to  the  effect  that  he  deemed  the  answer 
which  had  been  given  by  Mulliner  to  the  question,  concerning  the 
trouble  with  his  head  and  brain,  material,  and  as  to  what  he  [Dr« 
M.]  would  probably  have  done  in  case  Mulliner  had  told  him  about 
his  headaches.  But  this  testimony  of  Mandeville  established  noth- 
ing concerning  the  fact  of  materiality  of  the  headache,  and  the 
same  questions  were  held  by  the  court  of  appeals,  in  the  Higbie  case, 
to  have  been  properly  excluded  as  immaterial  and  irrelevant.  Im- 
material testimony  is  so,  because  it  tends  to  establish  nothing  within 
the  issues. 

The  only  allegations  in  the  answer  of  the  defendant,  under  which 
it  could  be  claimed  that  the  defense  sought  to  be  set  up,  in  regard 
to  the  headache,  was  admissible,  are,  that  Mulliner  represented  that 
he  had  never  had  any  "  serious  illness,"  and  that  he  further  repre- 
sented that  *'  the  functions  of  his  brain  and  his  muscular  and  nervous 
systems  were  in  a  healthy  state."  There  was  no  evidence  to  show 
the  falsity  of  the  first  of  these  representations,  and  no  proof  that 
Mulliner  ever  made  the  second,  as  alleged. 

What  is  said  in  the  answer  concerning  the  headache,  is  not  an 
allegation,  but  is  introduced  by  way  of  argument,  and  as  tending  to 
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show  that  these  representations  alleged  were  in  fact  Cedse.  The  fact 
that  Malliner  ultimately  died  from  the  effects  of  an  orerdose  of 
laudanum,  taken  to  cure  the  headache,  does  not  show  that  the  omis- 
sion to  mention  the  headaches,  and  that  laudanum  was  resorted  to 
as  a  remedy,  was  material,  any  more  than  the  fact  that  a  party 
whose  life  was  assured  was  killed  by  the  bursting  of  his  fowling 
piece,  or  was  drowned  by  falling  f^om  a  wharf,  would  show  that 
the  omission  to  state  that  he  was  in  the  habit  of  using  a  fowling- 
piece  in  the  one  case,  or  of  doing  business  on  a  certain  wharf  in 
the  other,  were  circumstances  material  to  be  stated,  the  omission 
to  state  which  avoided  the  policy. 

We  see  no  other  question  in  the  case  but  what  has  been  consid- 
ered by  the  court  of  appeals  on  substantially  the  same  evidenoe, 
and  the  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


CouGHTRY,  appellant,  v.  Globe  Woolen  Company. 

NegUgence  —  Forty  fcr  whom  ioork  is  being  done  under  eantrctct  not  liable  for 

if^ury  to  servant  of  contractor. 

The  firm  of  0.  and  M.  contracted  with  defendant,  a  mill  company,  to  place  an 
iron  cornice  on  its  mill,  defendant  agreeing  to  erect  the  Bcaffolding  necessary 
for  the  purpose.  Defendant  erected  the  scaffolding,  and  O.  and  M.  began  to 
put  the  cornice  in  place ;  while  doing  so  the  scaffold  fell  killing  a  workman 
in  the  employ  of  O.  and  M.  who  was  upon  it.  Held,  that  the  company  was 
not  liable  for  the  death  of  such  workman. 

The  contract  of  the  company  to  erect  the  scaffold  was  made  with  the  firm,  and 
becaase  the  deceased  afterward,  as  the  employee  of  such  firm  and  in  the 
proper  course  of  his  employment,  used  the  scaffold,  he  did  not  therefore 
become  a  party  to  the  contract.  The  only  duty  or  liability  of  the  company 
concerning  the  scaffold  was  founded  on  the  contract,  and  it  owed  no  duty 
and  was  under  no  liability  to  the  deceased  on  that  behalf. 

Action  by  an  administrator  to  recover  damages  for  the  death  of 
Edward  J.  Go  ugh  try,  caused  by  the  falling  of  a  scaffold  which  had 
been  erected  by  defendant  upon  its  premises. 

The  deceased  was  in  the  employ  of  J.  W.  Osbom  &  Martin,  of 
Albany,  as  an  apprentice.  In  1871,  said  Osborn  &  Martin  con- 
tracted with  the  defendant  to  put  an  iron  cornice  upon  its  mill  at 
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TJtica^  the  defendant  agreeing  to  erect  the  scaffolding  necessary  for 
that  purpose.  The  scaffold  was  erected  by  defendant's  workmen  in 
accordance  with  the  direction  of  Osbom  &  Martin.  The  deceased 
was  engaged,  with  other  workmen  of  Osbom  &  Martin,  upon  the 
scaffold  in  putting  up  the  cornice,  on  the  26th  day  of  November, 
I87I9  when  such  scaffold  fell  and  killed  him. 

There  was  evidence  given  at  the  trial,  in  reference  to  the  nature 
of  the  scaffold  and  the  materials  with  which  it  was  built,  which 
was  claimed  by  plaintiff  to  show  negligence  on  the  part  of  defend- 
ant's workmen  in  its  construction.  The  court,  however,  refused  to 
let  the  case  go  to  the  jury,  assigning  for  such  refusal  these  grounds : 

^^1.  No  action  lies  against  this  company  by  the  plaintiff. 

"2.  There  is  no  proof  of  any  such  negligence  here  as  would  jus- 
tify the  plaintiff's  going  to  the  jury,  even  if  the  deceased  had  been 
in  the  employ  of  the  defendants." 

Amasa  J.  Parker,  for  appellant,  cited  upon  the  question  of  the 
liability  of  the  defendant  for  the  intestate's  death :  Young  t.  N.  Y. 
a  R.  R.  Co.j  30  Barb.  229 ;  SchuUr  v.  H.  R.  R.  R.  Co.,  38  id.  653  ; 
McMvMen  v.  Hoyt,  2  Daly,  271 ;  Boniface  v.  Relyea,  6  Boberts,  397, 
§  5 ;  5  Abb.  N.  S.  259 ;  Laning  v.  JV.  Y.  0.  R.  R.  Co.,  49  N.  Y.  521 ; 
Connolly  v.  Poillon,  41  Barb.  366 ;  Ryan  v.  Fowler,  24  N.  Y.  410 ; 
Kegan  v.  Western  R,  R.  Co.,  8  id.  175. 

John  D.  Kernan,  for  respondent,  cited  upon  the  question  of  lia- 
bility of  defendant :  Thomas  v.  Winchester,  6  N.  Y.  408 ;  Loop  v. 
Litchfield,  42  id.  358 ;  Longmeid  v.  Holliday,  6  Eng.  L.  &  Eq.  562 ; 
Barrett  v.  S.  M.  Co.,  1  Sweeney,  545 ;  Winterhottom  v.  Wright,  10 
Mees.  &  Wels.  109 ;  Langridge  v.  Levy,  2  id.  519 ;  Smith  v.  .A^.  Y.  <& 
H.  R.  R.  R.  Co.,  19  N.  Y.  127 ;  Cook  v.  iV.  Y.  Dry  Dock  Co.,  1  HUi  438. 

Talcott,  J.  We  think  there  was  sufficient  evidence  to  go  to  the 
jury  in  this  case  on  the  question  of  negligence  in  constructing 
the  scaffold,  by  the  falling  of  which  the  death  of  the  intestate  was 
caused.  We  think,  also,  that  the  court  erred  in  refusing  to  permit 
the  plaintiff  to  prove  that  Schindler  had  made  statements  concern- 
ing the  manner  of  the  construction  of  the  scaffold,  and  which  on 
the  trial,  on  his  cross-examination  as  a  witness  for  the  defendant, 
he  denied  having  made.  Patchin  v.  The  Astor  Ins.  Co.,  13 
N.  Y.  268. 

But  the  errors  referred  to  are  of  no  consequence,  since  we  are 
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clearly  of  the  opinion  that  the  plaintiff  cannot  maintain  this  action 
against  this  defendant 

There  was  no  privity  of  contract  between  the  deceased  and  the 
defendant 

The  contract  of  the  defendant  to  erect  the  scaffold  was  made  with 
Osbom  &  Martin,  and  because  the  deceased  afterward,  as  the 
employee  of  Osborn  &  Martin,  and  in  the  proper  course  of  his 
employment,  used  the  scaffold,  he  did  not  therefore  become  a  party 
to  the  contract  The  only  duty  or  liability  of  the  defendant,  con- 
cerning the  scaffold,  is  founded  upon  the  contract,  and  it  owed  no 
duty  and  was  under  no  liability  to  the  deceased  in  that  behalf. 
Such  seems  to  be  the  rule  plainly  established  by  the  authorities. 
It  is  laid  down  in  Sherman  and  Sedfield  on  Railways  ( §  54 ) : 
"  Negligence  which  consists  merely  in  the  breach  of  a  contract  will 
not  afford  ground  for  an  action  by  any  one  who  is  not  a  party  to  the 
contract,  nor  a  person  for  whose  benefit  the  contract  was  avowedly 
made."  In  Winterbotiom  v.  Wright,  10  M.  &  W.  109,  the  defendant 
had  a  contract  with  the  postmaster-general  to  keep  a  mail  coach  in 
repair  and  in  a  proper  and  safe  condition.  Atkinson  and  others 
contracted  with  the  postmaster-general  to  convey  the  coach  between 
the  two  terminal  points  of  its  route,  and  to  supply  horses  and 
coachman  for  that  purpose.  The  plaintiff  was  a  mail  coachman, 
hired  by  Atkinson  to  drive  the  coach  in  question,  and  in  the  dis- 
charge of  his  duties  as  such  driver  he  was  injured  by  reason  of  the 
infirmity  and  defective  and  unsafe  condition  of  the  coach. 

The  question  whether  the  declaration  was  good  in  substance  arose 
on  demurrer  to  defendant's  pleas,  and  it  was  held  that  the  plaintiff 
could  not  maintain  the  action  because  he  was  not  a  pai*ty  to  the 
contract  out  of  which  the  defendant's  liability  to  keep  the  coach  in 
repair  ai'ose. 

The  action  was  attempted  to  be  maintained  on  the  authority  of 
Levy  V.  Langridge,  4  M.  &  W.  337,  but  the  court  said  the  case 
of  Levy  v.  Laiigridge  rested  on  the  ground  of  fraud. 

Baron  Rolfe  says  in  the  case :  '^  The  breach  of  defendant's  duty 
stated  in  this  declaration  is  his  omission  to  keep  the  carriage  in  a 
safe  condition.  And  when  we  examine  the  mode  in  which  that  duty 
is  said  to  have  arisen,  we  find  the  defendant  took  upon  himself 
under  and  by  virtue  of  said  contract,  the  sole  and  exclusive  duty, 
charge,  care  and  burden  of  the  repairs,  state  and  condition  of 
said  mail  coach.      ♦     ♦     ♦     *     Tj^e  duty,  therefore,  is  shown  to 
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have  arisen  solely  from  the  contract,  and  the  fallacy  consists  in  the 
use  of  that  word  ^  duty.^  If  a  duty  to  the  postmaster-general  be 
meanty  that  is  true,  but  if  a  duty  to  the  plaintiff  be  intended  (and 
in  that  sense  the  word  is  evidently  used),  there  was  none." 

Aldebsok,  B.,  says :  '^  The  contract  in  this  case  was  made  with 
the  postmaster-general  alone,  and  the  case  is  just  the  same  as  if  he 
had  come  to  the  defendant  and  ordered  a  carriage  and  handed  it  at 
once  oyer  to  Atkinson.  If  we  were  to  hold  that  the  plaintiff  could 
sue  in  such  a  case,  there  is  no  point  at  which  such  actions  would 
stop.  The  only  safe  rule  is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract.  If  we  go  one  step  beyond  that,  there 
is  no  reason  why  we  should  not  go  fifty." 

In  Longmeid  v.  HoUiday,  6  Eng.  L.  &  Eq.  562,  which  was  a  case  by 
a  husband  and  wife  against  the  maker  and  seller  of  certain  lamps, 
and  who  sold  one  to  the  husband,  for  the  use  of  himself  and  his 
wife  in  a  shop,  and  which  it  was  alleged  the  defendant  fraudulently 
warranted  to  be  reasonably  fit  for  the  purpose,  but  which,  in  con- 
sequence of  defects  in  the  construction,  exploded  and  burned  the 
wiffe;  the  jury  having  negatived  the  fraud,  it  was  held  the  wife 
could  not  recover  because  she  was  not  a  party  to  the  contract 

Both  of  these  cases  are  referred  to  in  the  opinion  concurred  in  by 
the  court  of  appeals  in  Thomas  v.  Winchester,  6  N.  Y.  408,  as  being 
sound  expositions  of  the  law,  and  in  the  latter  case,  and  also  in  the 
case  of  Loop  v.  Litchfield,  42  N.  Y.  358,  where  it  was  held  the  action 
could  not  be  sustained  for  want  of  privity.  The  distinction 
between  the  cases  where  the  liability  can  be  traced  only  through 
the  contract,  and  those  in  which  it  arises,  from  the  fact  that  the 
negligent  act  is  one  imminently  dangerous  to  the  lives  of  others; 
like  selling  poison  in  the  market  with  a  false  label,  representing  it 
as  a  harmless  substance;  cases  of  public  nuisances,  and  similar 
interference  with  the  absolute  rights  of  others,  is  clearly  pointed 
out  and  adopted  by  the  court  of  appeals.  See,  also,  Barrett  v.  I7ie 
S.  M,  Co.y  1  Sweeney,  545 ;  Loses  v.  Clutey  51  N.  Y.  494. 

The  learned  and  experienced  counsel  for  the  plaintiff  has  failed  to 
direct  our  attention  to  any  adjudicated  case  or  elementary  principle 
which  he  claims  sanctions  the  maintenance  of  an  action  of  this 
character,  and  upon  the  authorities  referred  to  we  are  constrained 
to  hold  that  the  action  cannot  be  maintained. 

New  trial  denied^  atid  judgment  of  nonsuit  ordered. 
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FooTE^  appellant,  y.  Milbieb. 

Ifalieious  proMcution — probable  cause. 

At  the  trial  of  an  action  for  malicioas  prosecution  evidence  was  given  showing 
that  one  S.  daubed  defendant's  fence  with  paint,  and  told  defendant's  wife 
tliat  it  had  been  done  by  plaintiff  and  her  sister.  He  afterward  told 
defendant  that  it  was  not  done  bj  them  but  bj  himself.  Subsequently 
defendant  procured  a  warrant  against  plaintiff  and  her  sister  for  malicious 
mischief,  and  they  were  tried  before  a  police  justice  and  the  complaint 
dismissed.  It  also  appeared  that  defendant  had  agreed  to  settle  the  mat- 
ter with  S.  Held,  that  it  was  a  question  for  the  jury  whether  defendant 
had  probable  cause  for  procuring  the  warrant,  and  a  nonsuit  was  improper. 

Action  for  malicious  prosecution,  tried  at  the  Onondaga  circuit, 
At  the  close  of  the  evidence  plaintiff  was  nonsuited  and  a  judg- 
ment entered,  from  which  plaintiff  appealed.  The  facts  appear 
sufficiently  in  the  opinion. 

Fuller  &  Vann,  for  appellants,  cited  Haupt  v.  Pohlman,  16  Abb. 
N.  S.  301 ;  Foshay  v.  Ferguson^  2  Denio,  617;  Miller  y.  MiUtgan,  48 
Barb.  30. 

Gray  &  Costello  and  L.  K  Warren^  for  respondent,  cited  Vander- 
lilt  V.  Mathis,  5  Duer,  304 ;  Berson  v.  Southard,  10  N.  Y.  236 ; 
Miller  v.  Milligan,  48  Barb.  30 ;  Foshay  v.  Ferguson,  2  Denio,  617 ; 
BulJcely  v.  Keieltas,  6  N.  Y.  384 ;  Masten  v.  Deyoe,  2  Wend.  426. 

Talcott,  J.  This  is  an  action  for  a  malicious  prosecution.  The 
plaintiff  and  her  sister  were  arrested  on  the  complaint  of  the  de- 
fendant, charging  them  with  malicious  mischief,  and  were  tried 
before  the  police  justice  of  Syracuse  and  the  complaint  dismissed. 
The  malicious  mischief  charged  was  the  daubing  of  the  defendant's 
fence  with  paint. 

The  fence  was  in  fact  daubed  by  one  Slosser,  who  did  it  while  in 
company  with  the  plaintiff  and  her  sister,  who  were  walking  ahead 
of  him,  and  did  not  see  Slosser  when  he  did  it,  or  know  any  thing 
about  it  till  after  it  was  done.  The  evidence  tended  to  show  that 
Slosser,  on  the  day  following  the  transaction,  told  defendant's  wife 
that  the  girls,  meaning  the  plaintiff  and  her  sister,  did  it,  but  it  also 
tended  to  show  that  Slosser  subsequently,  and  before  the  defendant 
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made  the  complaint  in  question,  retracted,  in  presence  of  defendant, 
the  statement  he  had  made  to  the  defendant's  wife,  admitted  that 
he  himself  was  guilty  of  the  act,  and  that  the  girls  had  nothing  to 
do  with  it,  and  agreed  with  the  defendant  to  settle  the  matter  with 
him  by  the  payment  of  $5  and  procuring  the  fence  to  be  repainted. 
This,  as  we  understand  the  eyidence,  if  the  testimony  of  Slosser  is 
to  be  belieyed,  took  place  before  the  defendant  made  the  complaint 
against  plaintiff  and  her  sister.  If  this  is  the  true  construction  of 
the  testimony  we  think  there  was  a  question  for  the  jury,  and  the 
plaintiff  was  improperly  nonsuited.  It  is  said  by  Beonson,  J.,  in 
Foshay  v  Ferguson,  2  Denio,  617:  "The  question  of  probable  cause 
does  not  turn  upon  the  guilt  or  innocence  of  the  accused,  but  upon 
the  belief  of  the  prosecutor  concerning  such  guilt  or  innocence." 

Undoubtedly  the  information  which  the  defendant  had  received 
as  to  the  statement  of  Slosser,  if  it  stood  alone  would,  under  the 
circumstances,  furnish  proof  of  probable  cause  for  the  accusation 
against  the  plaintiff,  but  we  think  that  after  it  appeared  that  Slosser 
had  retracted  his  statement  and  admitted  its  falsity,  and  acknowl- 
edged himself  as  the  only  guilty  party,  there  was  a  question  which 
should  have  been  left  to  the  jury,  whether  the  defendant,  when  he 
made  the  complaint,  actually  credited  the  statement  Slosser  first 
made,  and  commenced  the  prosecution  in  good  faith. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 

the  event. 

Ordered  accordingly. 


Babron,  appellant,  v.  Boyd,  sheriff,  etc. 

Sheriff — uUure  of  property  exempt  under  United  Statee  bankrupt  law  —  how 

far  process  protects — replevin. 

The  plaintiff  had  been  declared  a  bankrupt  under  the  United  States  bankruptcy 
law,  and  an  assignee  appointed  who  had,  under  the  provisions  of  that  act,  set 
apart  to  plaintiff  a  piano.  Defendant,  a  sheriff,  hy  virtue  of  an  execution 
against  plaintiff,  issued  upon  a  judgment  which  had  been  entered  before  the 
bankruptcy  proceedings  were  commenced,  seized  upon  the  piano«  Held,  that 
the  sheriff  was  protected  by  his  process,  and  that  an  action  to  recover  the 
piano  would  not  lie. 

The  rule  that  an  officer  is  protected  against  an  action  by  his  process  applies  ^ 
well  in  an  action  of  replevin  as  in  other  actions. 

Vol.  I,  N.  T.  Kep.—  58 
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Appeal  from  a  judgmeut  in  favor  of  the  defendant  at  the  Steu- 
ben circuit. 

The  action  was  brought  to  obtain  the  deliyery  to  the  plaintiff  of 
a  piano  which  was  taken  by  the  defendant  who  was  the  sheriff  of 
Steuben  county,  upon  process  issued  against  the  plaintiff,  the  plain- 
tiff claiming  that  the  property  was  exempt  from  execution. 

In  April,  1867,  the  plaintiff  was  the  owner  of  the  piano  in  question. 
On  the  twenty-fifth  of  that  month  he  was  adjudicated  a  bankrupt 
Subsequently  a  meeting  of  his  creditors  was  held,  an  assignee  was 
chosen  who  was  appointed  and  qualified,  and  the  property  of  the 
bankrupt  was  assigned  to  him.  The  assignee  duly  made  and  filed 
his  report  of  property  set  apart  to  the  bankrupt  under  section  14  of 
the  bankrupt  act,  and  among  the  articles  so  set  apart  was  the  piano. 
No  exceptions  to  the  report  of  the  assignee  were  filed. 

The  piano  was  taken  upon  an  execution  issued  upon  a  judgment 
in  the  supreme  court  recovered  by  one  Wm.  McElwain,  January  21, 
1871.  At  the  first  meeting  of  creditors  in  the  bankruptcy  proceed- 
ings such  judgment  was  proved  as  a  debt  against  the  estate  of  the 
bankrupt.  The  execution  was  issued  September  5, 1872,  and  the 
piano  was  replevied  September  11. 

Wm.  Humsey,  for  appellant.  The  State  court  has  jurisdiction  of 
this  action.  Oilbert  v.  Priest,  Gen.  Term  Pourth  Dept,  Jan- 
uary, 1873;  Hanson  v.  fferrick,  100  Mass.  323;  MiddUhrooh  v. 
Broadhmty  47  N.  Y.  443 ;  Teall  v.  Felton,  1  K  T.  537 ;  S.  C.  affirmed, 
12  How.  (U.  S.)  284 ;  Voorhees  v.  Frisbee,  7  Alb.  L.  J.  69 ;  KnowUon 
v.  Mosehy,  105  Mass.  136;  McCormick  v.  SuUivant,  10  Wheat  192; 
1  U.  S.  Stat  at  Large,  76,  §  9 ;  U.  S.  Bankrupt  Law,  §§  1,  2 ;  Peck 
T.  Jenness,  7  How.  (U.  S.)  612;  Diggs  v.  Wolcotiy  4  Cranch,  179; 
Matter  of  Campbell,  7  Am.  Law  Eeg.  N.  S.  100 ;  Hatter  of  Burns,  id. 
105 ;  Carroll  v.  CarrolTs  Lessee,  16  How.  (IT.  S.)  275 ;  Orton  v.  Smith, 
18  id.  263;  Clark  v.  Bininger,  9  Am.  Law  Eeg.  K  S.  304;  Tenth 
Nat.  Bank  v.  Sanger,  42  How.  Pr.  179 ;  In  re  Lambert,  2  Bankr. 
Beg.  138 ;  In  re  Oauiey,  id.  163. 

The  property  set  apart  to  the  bankrupt  cannot  be  taken  on  exe- 
cution, but  is  exempt    In  re  Bambright,  2  Bankr.  Beg.  157. 

J.  F.  Parkhurst,  for  respondent  The  piano  was  not  exempt 
firom  seizure  upon  execution.  Davis  v.  Prosser,  32  Barb.  290 ;  Orif- 
fin  y*  Sutherland,  14  id.  456 ;  Van  Sickler  v.  Jacobs,  14  Johns.  434; 
fr^  re  Hunt,  5  Bankr.  Beg.  493  ;  FeMey  v.  Barr,  66  Penn.  St  196 ; 


OCTOBER  TEEM,  1873.  459 

Barron  ▼.  Boyd. 

Tuesley  y.  Rolnnson,  103  Mass.  558 ;  4  Am.  Bep.  575 ;   Bamp  on 
Bankruptcy  (5th  ed.),  133. 

The  defendant  was  protected  by  his  process.  (A.)  He  need  not 
look  beyond  his  process  to  ascertain  if  it  is  regular.  Lavacool  r. 
Boughtofiy  5  Wend.  170;  Wilcox  y.  Smith,  id  231 ;  McOuirUy  y.  Her- 
Hcky  id.  240;  Earl  y.  Camp,  16  id.  562;  Hortoii  y.  Render  shot  1 
Hill,  118 ;  Crocker  on  Sheriffs  (2d  ed.),  126 ;  Parmalee  y.  Hitchcock, 
12  Wend.  96 ;  Dominick  y.  Backer,  3  Barb.  17 ;  Bacon  y.  Cropsey,  8 
N.  Y.  195 ;  FeopU  v.  Warren,  5  Hill,  440 ;  Webber  y.  Gay,  24  Wend. 
485.  {B.)  The  setting  off  of  the  property  by  the  assignee  was  not 
such  an  exemption  as  would  render  the  defendant  liable  in  this 
action.  Code,  §  206 ;  Orange  Co,  Bank  y.  Dubois,  21  Wend.  353 ; 
Crocker  on  Sheriffs  (2d  ed.),  220;  Euckman  y.  Cowell,  1  N.  Y.  505 ; 
Rideal  y.  Fort,  11  Exch.  847 ;  2  Gazzam's  Bankruptcy  Dig.  824,  §  12. 

The  remedy  of  plaintiff  was  by  motion  to  the  bankruptcy  court 
to  control  the  process.  Knapp  v.  Smith,  27  N.  Y.  281;  U.  S.  Bank- 
rupt Law,  §  21;  Daggett  y.  Emerson,  1  Woodb.  &  M.  195;  3  McLean,. 
281;  Cornell  y.  Dakin,  38  N.  Y.  253;  1  Clinton's  Dig.  323;  Bump 
on  Bankruptcy  (5th  ed.),  387;  Palmer  y.  Hutchins,  1  Cow.  42; 
Baker  y.  Taylor,  id  165;  Sharman  y.  Howell,  40  Ga.  257;  2  Am. 
Eep.  576;  Palmer  Y.Merrill,  57  Me.  26. 

Talcoti,  J.  The  defendant,  as  sheriff  of  Steuben  county,  seized 
and  took  in  execution  the  piano  of  the  plaintiff,  by  yirtue  of  an 
execution  against  the  plaintiff,  regular  on  its  face  and  issued  by  a 
court  of  competent  jurisdiction.  He  was  not  bound  to  look  beyond 
his  process,  and  whatever  may  have  been  the  effect  of  the  bank- 
ruptcy ^proceedings  upon  the  judgment  on  which  the  execution  was 
issued,  the  officer  is  protected  against  an  action.  Cranage  Co.  Bank 
Y.  Dubois,  21  Wend.  351 ;  Ruckman  v.  Cowell,  1  N.  Y.  505 ;  Crocker 
on  Sheriffs,  220. 

This  rule  applies  as  well  in  an  action  of  replevin  as  in  other  actions, 
Webber  v.  Cray,  24  Wend.  485 ;  Bullis  v.  Montgomery,  50  N.  Y.  352. 

It  is  claimed  that  the  piano  was  exempt  from  levy  and  sale  upon 
a  debt  existing  previous  to  the  bankruptcy  by  reason  of  its  having 
been  set  apart  to  the  plaintiff  as  a  bankrupt  by  the  assignee  under 
the  provisions  of  the  bankrupt  law. 

But  this  the  sheriff  could  not  know.  It  is  not  described  as  exempt 
in  any  statute.  It  seems  to  us  that  the  case  is  brought  within  the 
principle  of  the  cases  before  cited. 
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In  Ruchman  v.  Cowelly  supra,  which  was  the  case  of  a  levy  upon 
the  effects  of  a  hankrapt  after  his  discharge,  the  courts  by  Jndge 
Bbonsok,  says :  *'  As  the  execution  was  regular  on  its  face,  and  issued 
from  a  court  of  competent  jurisdiction,  it  was  a  protection  to  the 
ofBicer  who  made  the  levy,  but  it  could  not  justify  the  party  at  whose 
instance  it  was  issued.  He  acted  at  his  peril.  It  is  true  that  he  may 
have  been  ignorant  of  the  discharge,  but  that  was  his  misfortune.'' 
In  such  a  case  as  this  we  think  the  remedy  of  the  bankrupt  to  have 
the  levy  discharged  is  by  application  to  the  court  as  is  held  in  the 
case  of  The  Orange  Co.  Bank  v.  Dubois,  supra,  or  to  the  court  in 
bankruptcy. 

The  State  courts,  it  is  to  be  presumed,  will  take  care  that  their 

process  does  not  come  in  conflict  with  the  bankrupt  law,  as  in  the 

case  of  this  very  piano,  as  to  which  a  levy  was  set  aside  by  this  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Habqeb  et  al.  v.  Behis,  appellant. 

Promiuory  ncte — demand  of  payment  and  noHoe — indorser'i  reeidenee  unknown 

—  due  dUig&nee, 

The  holder  of  a  promlssoiy  note  not  knowing  the  residence  of  an  indorser 
thereof,  inquired  of  an  assistant  internal  revenue  assessor  of  the  district 
within  the  bounds  of  which  such  residence  was.  The  assessor  said  he  knew 
the  indorser,  and  that  he  resided  at  P.  Notice  of  demand  of  payment,  re- 
fusal and  protest  of  the  note  was  sent  by  mail  to  the  indorser  at^  P.  He 
did  not  live  at  P.,  but  at  A.,  five  miles  distant,  to  which  place  the  notice  was 
forwarded,  and  he  received  it  nine  days  after  it  was  sent.  Sdd,  that  the 
holder  of  the  note  used  due  diligence,  and  the  indorser  was  liable. 

Appeal  from  a  judgment  entered  at  the  Jefferson  circuit  in  favor 
of  the  plaintiffs  in  an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  to  recover  the  amount  of  a  promissory 
note  made  by  Thomas  V.  Maxon  and  indorsed  by  the  defendant, 
Nathaniel  0.  Bemis. 

The  plaintiffs,  a  banking  firm  at  "Watertown,  who  held  the  note, 
not  knowing  the  residence  of  the  indorser,  who  was  a  physician  liv- 
ing in  the  town  of  Adams,  some  sixteen  miles  from  Watertown, 
directed  their  notary  to  go  to  the  office  of  J.  J.  Baldwin,  who  had 
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for  years  previoas  thereto  lived  and  carried  on  business  in  the  neigh- 
borhood of  the  indorser,  and  who  was  then  assistant  assessor  of 
United  States  internal  revenue,  and  ascertain  from  him  such  resi- 
dence. The  notary  made  inquiry  of  Mr.  Baldwin,  who  replied  that 
he  knew  the  indorser,  and  that  his  post-office  address  was  Pierrepont 
Manor,  N.  Y.  In  consequence  of  this  information,  the  notice  of 
protest  of  the  note  was  directed  to  defendant,  at  Pierrepont  Manor, 
and  placed  in  the  maiL  The  indorser,  however,  received  his  mail 
at  Adams,  a  place  about  five  miles  distant  from  Pierrepont  Manor. 
The  notice  was  forwarded  to  him  by  the  postmaster  at  Pierrepont 
Manor,  and  he  received  it  on  the  ninth  day  after  it  was  sent 

Prior  to  the  maturity  of  the  note  the  maker  had  become  a  bank- 
rupt, and  this  action  was  brought  against  the  indorser  alone. 

iV.  Vichery,  for  appellant  The  notice  of  protest  was  not  legally 
served.  (1.)  It  was  not  sent  to  defendant's  residence.  Stearns  v. 
Kenyon,  5  Hill,  620 ;  Lawrence  v.  Miller,  16  N.  Y.  236 ;  Taylor  v. 
Snyder,  3  Den.  145 ;  Carroll  v.  Upto7i,  3  N.  Y.  272.  (2)  Plaintiffs 
did  not  use  due  diligence.  Lawrence  v.  Miller,  16  N.  Y.  235 ;  Bank 
of  Utica  V.  Bender,  21  Wend.  643  ;  Rauson  v.  Mack,  2  Hill,  687 ; 
Beale  v.  Parrish,  20  N.  Y.  407.  See,  also.  Bank  of  Utica  v.  De 
Mott,  13  Johns.  432;  HuntY.  Maybee,  7  N.  Y.  266;  Spencer  v. 
Bank  of  Salina,  3  Hill,  620 ;  Edm.  Sel.  Cases,  470 ;  Libby  v.  Adams, 
32  Barb.  542 ;  Foster  v.  Nilien,  24  N.  Y.  25. 

John  C.  Mc  Car  tin,  for  respondent.  The  holder  used  due  dili- 
gence. Edw.  on  Bills,  610 ;  Catskill  Bank  v.  Stall,  15  Wend,  364 ; 
Ramsen  v.  Mack,  2  Hill,  689 ;  Bank  of  Utica  v.  Bender,  21  Wend. 
643 ;  Laws  of  1857,  chap.  416 ;  Bartlett  v.  Robinson,  39  N.  Y.  187 ; 
Stone  V.  Mayor  of  New  York,  15  Wend.  167;  Taylor  y.  Bryden, 
8  Johns.  177.  Defendant's  receipt  of  notice  was  sufficient  to  charge 
him.  Manufacturers  and  Tradesmen^  Bank  v.  Hazard,  30  N.  Y. 
226. 

Talcott,  J.  The  sole  question  presented  in  this  case  is,  whether 
the  plaintiff  used  due  diligence  in  endeavoring  to  notify  the  defend- 
ant, as  indorser,  of  the  demand  and  non-payment  of  the  note  sued 
on.  The  justice  before'whom  the  cause  was  tried,  without  a  jury, 
has  found  that  '^the  plaintiffs  used  due  diligence  to  ascertain  the 
post-office  address  of  the  defendant,  in  order  to  give  him  notice  of 
the  presentment,  demand,  refusal  and  protest  of  said  note,  and  that. 
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acting  on  the  information  receired,  in  good  faith,  sent  notice 
of  the  presentment,  demand  and  refusal  of  payment  and  protest  of 
said  note  to  defendant,  and  he  received  the  same.''  The  question 
of  due  diligence  is  a  mixed  question  of  fact  and  law,  and  we  think 
the  eyidence  was  sufficient  to  justify  the  finding. 

It  must  be  taken  that  the  evidence  established  to  the  satisfaction 
of  the  justice,  that  the  plaintiffs  had  no  knowledge  or  information, 
as  to  the  residence  of  the  defendant,  until  the  time  when  they  insti- 
tuted inquiries  for  the  purpose  of  sending  him  notice  of  non-pay- 
ment. When  the  note  matured,  and  was  presented  and  protested 
for  non-payment,  the  plaintiflfe  directed  the  notary  to  inquire  of  Mr. 
Baldwin,  as  to  the  residence  and  post-office  address  of  the  defend- 
ant. Mr.  Baldwin  was  a  person  of  mature  age,  who  had  been  a 
resident  of  that  part  of  the  county  in  which  the  defendant  resided, 
and  was  at  that  time  assistant  assessor  of  internal  revenue  for  the  dis- 
trict in  which  Jefferson  county  was  situated.  The  inquiry  was 
made  of  Baldwin,  who  stated  that  he  knew  the  defendant,  and  that 
his  post-office  address  was  Pierrepont  Manor.  Whereupon  the 
notary  addressed  the  notice  accordingly.  In  fact  the  residence  and 
post-office  address  of  the  defendant  were  at  Adams  village,  about 
five  miles  from  the  post-office  at  Pierrepont  Manor. 

The  notice  was  forwarded  by  the  postmaster  at  Pierrepont  Manor 
to  the  defendant  at  Adams  but  not  received  by  him  there  until 
about  nine  days  after  the  protest  of  the  note.  In  the  case  of  Law- 
rence V.  Miller^  16  N.  Y.  235,  which  is  specifically  relied  on  by  the 
counsel  for  the  defendant  as  sustaining  his  position  that  there  was 
no  evidence  of  due  diligence  to  support  the  finding  in  this  case, 
BowBN,  J.  say3,  "  inquiry  should  have  been  made  of  the  makers, 
due  diligence  required  that  this  should  be  done." 

But  the  learned  justice  based  that  statement  upon  the  idea  that 
the  maker  was  to  be  found  in  New  York  where  the  note  was  paya- 
ble and  the  demand  of  payment  made,  and  says,  the  note  being 
dated  and  payable  in  New  York  afforded  evidence  th,at  the  maker 
resided  there.  In  the  present  case,  however,  it  expressly  appears 
that  the  maker  did  not  reside  in  Watertown  where  the  note  was 
dated  and  payable.  It  is  obvious  that  the  holder  cannot  be 
required  to  inquire  of  the  maker  unless  the  latter  is,  or  is  presumed 
to  be,  immediately  accessible  when  the  contingency  arises,  upon 
which  it  becomes  necessary  to  notify  the  indorser.  In  the  same 
case  of  Lawrence  v.  Miller^  Dei^io,  J.,  says,  ^' There  may  be  cases 
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where  the  holder  does  not  know  the  residence  of  his  immediate 
indorser,  and  where  this  is  shown  due  inquiries  may  excuse  a 
notice.  ♦  ♦  *  *  Inquiry  should  have  been  made  of  some 
person  who  knew  the  defendant,  or  it  should  have  been  proved  that 
no  person  acquainted  with  him  could  be  found.'' 

Of  course  the  holder  must  accept  the  statement  of  the  person  of 
whom  he  inquires  as  to  the  fact  of  the  tatter's  acquaintance  with 
the  indorser,  as  the  holder  cannot  himself  in  general  have  knowl- 
edge of  the  fact  In  such  a  case  if  the  inquiries  are  made  in  good 
faith,  of  proper  persons  likely  to  know  the  indorser,  and  are  prose- 
cuted to  a  definite  result,  and  then  the  holder  in  good  faith  acts 
upon  the  definite  information  thus  obtained,  nothing  more  can  in 
general  be  required. 

Judgment  affirmed* 


Olsk  et  al  v.  Hofb  Mutual  Life  Iksubanob  GoMPAinr,  eta, 

appellant 

Tntwranee — r&inturanee  of  life  riski  —  liabilitjf  qf  re4niurer  to  poUey-holder, 

The  C.  Go.  issued  policies  upon  the  life  of  H.  to  the  amount  of  fl^iOOO.  The 
C.  Co.  Te-insured  the  life  of  H.  in  two  other  companies  for  $10,000.  After- 
ward another  oompanj,  (the  H.  Co.),  for  a  valuable  consideration,  re-insured 
all  of  the  then  outstanding  policies  of  the  C.  Co.,  subsequent  to  which  H., 
the  person  insured,  died.  Held,  that  the  H.  Co.  were  liable  to  the  holders  of 
the  policies  for  the  whole  amount  insured  thereby,  and  that  this  liability  was 
not  affected  by  the  decision  of  arbitrators  in  an  arbitration  between  the  G. 
and  H.  companies,  to  which  such  holders  were  not  parties,  that  the  H.  Go. 
was  liable  upon  such  policies  for  $5,000  only. 

An  agreement  by  the  H.  Co., in. the  contract  of  re-insurance,  to  indemnify 
the  C.  Co.  against  losses,  did  not  affect  the  right  of  the  policy-holders  to 
sue  the  H.  Go.  in  the  first  instance. 

Appeal  by  defendant  from  a  judgment  for  $15,703.81,  in  favor 
of  plaintiff  entered  at  Monroe  circuit,  upon  a  verdict  directed  by 
the  court. 

On  the  11th  of  November,  1870,  the  Craftsmen's  Life  Assurance 
Company  of  New  York  issued  three  policies  upon  the  life  of  Joseph 
F.  Hall,  in  each  of  which  it  agreed  to  pay  to  the  plaintiffs,  Francis 
W.  Olen  and  Milton  £.  Holton,  as  trustees  for  the  heirs  of  Hall, 
$5,000  in  case  he  died  within  four  years  of  the  date  of  the  policy. 
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Hall  died  June  23, 1872,  and  notice  and  proof  of  his  death  waar  fur- 
nished to  the  Craftsmen's  Assurance  Company,  June  29, 1872.  In 
November,  1870,  the  Craftsmen's  Assurance  Company  re-insured 
the  life  of  Hall  in  two  other  companies,  the  Continental  and  the 
Equitable,  for  $5,000  in  each  company. 

On  the  25th  of  May,  1872,  the  Craftsmen's  Assurance  Company 
entered  into  an  agreement  with  the  defendant,  the  Hope  Mutual 
Life  Insurance  Company  of  New  York,  by  which  the  latter  agreed 
with  the  former,  for  certain  valuable  considerations,  to  re-insure  it 
^'  on  all  risks  of  the  party  of  the  second  part "  (the  Craftsmen's 
Company)  "  for  which  policies  of  the  said  party  of  the  second  part 
are  outstanding  at  this  date,  and  hereby  agrees  to  assure  all  such 
policies  and  to  pay  the  holders  thereof  all  such  sums  as  the  parties 
of  the  second  part  may,  by  force  of  such  policies,  become  liable  to 
pay,  including  the  dividends  declared  for  the  year  1872  on  premi- 
ums not  yet  due,  the  liability  for  death  losses  to  be  limited  to  such 
deaths  as  may  occur  on  and  after  this  date." 

On  the  12th  of  September,  1872,  the  plaintiffs  demanded  of  the 
defendant  the  payment  of  the  policies  referred  to,  which  it  refused. 

The  amounts  re-insured  upon  Hall's  life  in  the  Equitable  and 
Continental  were  paid  by  these  companies  to  the  Craftsmen's  by  the 
first  named  of  the  two  on  the  16th  of  August,  and  by  the  last  on 
the  3d  of  October,  1872.  On  the  2d  of  November,  1872,  an  arbitra- 
tion was  entered  into  between  the  defendant  and  the  Craftsmen's 
Assurance  Company  to  determine  the  amounts  which  each  company 
was  liable  to  pay  upon  the  Hall  policies.  The  arbitrators  awarded 
that  upon  the  agreement  the  defendant  was  liable  to  pay  there- 
upon $5,000  only.  The  plaintiffs  were  not  parties  to  this  arbi- 
tration. 

This  action  was  brought  to  recover  the  amount  due  plaintiffs, 
upon  the  policies  which,  it  is  claimed,  defendant  is  liable  to  pay 
under  its  agreement  of  the  25th  of  May,  1872,  with  the  Craftsmen's 
Assurance  Company. 

Samuel  A.  NoyeSy  for  appellant,  cited  Kvig  t.  Whiteli/y  10  Paige, 
468 ;  Etna  Nat,  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82 ;  Oumsey 
v.  Rogers,  47  id.  233 ;  Hastie  v.  De  Feyster,  3  Cai.  191 ;  Hecken- 
rath  V.  American  Mut.  Life  Ins.  Co.,  3  Barb.  Ch.  63;  Hutchins  v. 
Miner,  46  N.  Y.  456 ;  Kelley  v.  Roberts,  40  id.  432. 

W.  F.  CogsweU,  for  respondent. 
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Taloott,  J.  The  contract  between  the  Craftsmen's  Assurance 
Company  and  the  defendant  was  not  only  a  contract  by  which  the 
defendant  agreed  to  re-insure  and  indemnify  the  Craftsmen's  com- 
pany in  respect  to  the  policies  theretofore  issued  by  it,  but  it  also 
contained  an  express  agreement  on  the  part  of  the  defendant  to 
pay  to  the  holders  of  the  Craftsmen's  policies  all  such  sums  as  the 
latter  company  might,  by  force  of  such  policies,  become  liable  to 
pay;  and  a  further  agreement  to  accept  from  the  holders  a  surren- 
der of  the  Craftsmen's  policies  and  issue  its  own  in  lieu  thereofl 
This  agreement  was  founded  on  a  valuable  consideration,  and  within 
the  case  of  Lawrence  v.  FoXy  20  N.  Y.  268,  and  the  subsequent  cases 
following  that  Any  policy-holder  of  the  Craftsmen's  company 
might,  in  case  of  a  liability  upon  the  policy,  maintain  an  action 
against  the  defendant  upon  its  contract  with  the  Craftsmen's  com- 
pany. There  is  no  reason  why  the  liability  of  the  defendant  to  an 
action  by  a  policy-holder  should  be  prerented,  or  in  any  manner  im- 
paired, by  the  fact  that  in  the  same  contract  the  defendant  agrees, 
also,  to  indemnify  the  Craftsmen's  company  against  the  same  lia- 
bility. Such  an  indemnity  is  the  consequence  and  legal  result  of 
the  contract  to  pay  the  policy-holders,  whether  expressed  in  so  many 
words  or  not 

It  is  claimed  by  the  defendant  that  its  liability  upon  the  policies 
issued  by  the  Craftsmen's  company  upon  the  life  of  Joseph  F.  Hall, 
which  are  the  subject  of  this  action,  has  been  reduced  to  $5,000  by 
reason  of  the  arbitration  between  the  defendant  and  the  Craftsmen's 
company  and  the  award  thereon.  It  seems  the  Craftsmen's  company 
had  effected  a  re-insurance  in  the  Continental  and  Equitable  Life 
companies  to  the  amount  of  $10,000  upon  the  life  of  Hall,  and 
after  Hall's  death  had  received  from  those  companies  the  amount  so 
re-insured  by  them.  Thereupon  it  seems  that  the  defendant  daimed 
of  the  Craftsmen's  company  that  it  (the  defendant)  was  entitled  to 
have  the  $10,000  so  received  by  the  Craftsmen's  company  for  re-in- 
surance applied  in  exoneration  of  the  defendant  pro  tanto  from  the 
liability  which  it  had  assumed  on  the  Hall  policies. 

This  the  Craftsmen's  company  denied,  and  insisted  that  the  de- 
fendant must  pay  the  whole  $15,000  insured  upon  the  life  of  Hall, 
and  had  no  claim  to  any  deduction  in  consequence  of  the  amount 
received  by  the  Craftsmen's  company  for  re-insurance.  This  con- 
troversy between  the  two  companies  was  by  them  submitted  to  arbi- 
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tration,  and  the  arbitrators  awarded  that  the  defendaat  should  pay 
only  $5,000  on  the  Hall  policies. 

The  plaintiffs  were  not  parties  to  this  arbitration,  nor  was  it 
assumed  by  either  the  Craftsmen's  company  or  the  defendant  that 
the  plaintiffs  or  their  cestui  que  trust  had  any  manner  of  interest  in 
the  question  submitted  to  arbitration.  The  case  shows  that  the 
plaintiffs  assented  to  and  accepted  the  agreement  of  the  defendants 
on  the  12th  day  of  September,  1872,  by  demanding  of  them  on  that 
day  the  payment  of  the  amount  insured  on  the  life  of  Hall  by  the 
Craftsmen's  company.  The  agreement  between  the  Craftsmen's 
company  and  the  defendant  to  arbitrate  their  controversy  was  not 
entered  into  until  November  following.  It  is  quite  clear  that  after 
the  party  for  whose  benefit  such  an  agreement  is  made  has  accepted 
and  adopted  it,  and  given  notice  thereof  to  the  party  who  has 
assumed  the  obligation,  the  original  debtor  can  do  no  act,  even  by 
way  of  direct  release  for  a  valuable  consideration,  by  which  the 
rights  of  the  holder  of  the  obligation  can  be  defeated  or  prejudiced* 
Whether  any  arrangement  between  the  original  debtor  and  the 
party  who  has,  for  value,  assumed  the  obligation  to  the  third  person, 
by  which  the  right  of  the  third  person  to  assume  and  enforce  the 
contract  may  be  defeated,  can  be  made  before  the  latter  has  had 
notice  of  And  assented  to  the  contract  by  which  the  obligation  to 
him  has  been  assumed,  it  is  not  necessary  to  decide  in  this  case,  and 
may,  perhaps,  be  considered  as  a  hitherto  undecided  question. 

See  Lawrence  v.  Foxy  supra;  Hatch  v.  Pryor,  3  Trans.  App.  317; 
Kelly  V.  Roberts^  40  N.  T.  432.    The  judgment  must  be  affirmed* 

Judgment  affirmed. 


Naxiojtal  Lifb  Insubangb  Company,  appellant,  v.  Jokes  ei  oL 

Payment  made  under  mistake  of  fact — when  it  eannoi  he  reeotered  back. 

In  an  action  to  reoover  back  money  paid  under  a  mistake  of  fact,  the  dieom- 
stance  that  the  plaintiff  possessed  the  means  of  asoertidning  the  truth  bj 
inyestigation,  but  had  negligently  omitted  to  make  such  inyestigation, 
will  not  prevent  a  recoyerj. 

The  officers  of  a  life  insurance  company,  against  which  a  claim  upon  a  policy 
had  been  presented,  made  an  investigation,  from  which  they  were  led  to 
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belieye  that  a  defense  to  the  claim  existed,  apon  the  ground  of  false  and 
fraudulent  representations  and  concealment  of  the  insured  person  as  to 
his  health,  etc.  Notwithstanding  this  belief,  they  paid  the  claim  upon  the 
grounds  in  part,  that  an  unsuccessful  resistance  would  injure  the  reputa- 
tion of  the  company,  and  prompt  payment  would  be  a  benefit  to  it.  Held, 
that  the  money  paid  could  not  be  recovered  back,  on  the  ground  that  the 
payment  was  made  under  a  mistake  of  fact,  and  a  good  defense  to  such 
payment,  by  reason  of  the  fraudulent  representations,  etc,  actually 
existed. 
A  party  seeking  to  recover  back  money  voluntarily  paid,  and  without  any 
fraud  or  imposition  on  the  part  of  the  payee,  on  the  ground  that  the  pay- 
ment was  made  under  a  mistake  of  fact,  must,  in  order  to  recover,  have 
believed  in  and  acted  upon  a  state  of  facts,  which  belief  turns  out  to  be 
unfounded  and  the  supposed  facts  untrue.  He  is  not  authorized  to  re- 
sdnd  an  agreement  merely  because  he  has  changed  his  mind  in  regard  to 
a  matter  of  policy,  or  has  come  to  a  better  position,  so  far  as  the  facilities 
and  probable  result  of  a  defense  to  the  payment  are  concerned. 

Appeal  from  a  judgment  for  the  defendant  dismissing  the  com- 
plaint at  the  Ontario  circnit  after  trial  by  the  court  without  a  jury. 

The  action  was  brought  by  "  The  National  Life  Insurance  Com- 
pany of  the  United  States  of  America/^  against  the  executor  and 
legatees  of  Emma  J.  Mumf ord,  deceased,  to  recover  back  $5,000  paid 
by  said  company  upon  a  policy  of  insurance  issued  by  it  upon  the 
life  of  Ira  G.  Mumf  ord,  deceased,  and  payable  to  his  wife,  Emma  J. 
Mumford.  The  grounds  upon  which  recovery  was  sought  were 
that  the  policy  was  obtained  by  false  and  fraudulent  representa- 
tions, suppressions  and  concealments,  and  by  fraudulent  warranties 
in  the  application. 

The  court  before  whom  the  action  was  tried  found  these  material 
facts: 

The  plaintiff  on  the  29th  of  June,  1869,  executed  and  delivered 
to  Emma  J.  Mumford  the  policy  in  question.  The  policy  was 
issued  upon  an  application  containing  certain  printed  inquiries,  in 
answer  to  which  Ira  G.  Mumford  stated  in  substance  that  he  had 
not  at  that  time  and  never  had  any  of  the  following  diseases :  apo- 
plexy, asthma,  bronchitis,  consumption,  spitting  of  blood,  disease 
of  the  heart  or  urinary  organs.  That  he  had  not  had  any  serious 
illness,  local  disease  or  personal  injury,  and  that  to  the  best  of  his 
knowledge  and  belief  he  had  not  any  disorder,  infirmity  or  weak- 
ness, tending  to  impair  his  constitution.  He  underwent  at  the 
time  an  examination  by  the  company^s  medical  examiner,  and 
exhibited  no  signs  of  disease. 


468  FOUETH  DEPABTMENT, 

National  Life  Inannuice  Co.  y.  Jones. 

Mumford  died  April  27,  1870.  Notice  of  his  death  was  giyen 
to  the  company  by  his  wife,  Emma  J.  Mumford,  and  the  proofs 
required  by  the  company  presented. 

Emma  J.  Mumford  died  June  15,  1870,  leaving  a  will  wherein 
she  gave  certain  legacies,  and  appointed  the  defendant  S.  Jndson 
Jones  executor. 

The  officers  of  the  company  whose  duty  it  was  to  determine  upon 
the  payment  or  rejection  of  claims  for  policy  losses,  began  an  inves- 
tigation May  5,  1870,  into  the  claim  upon  the  policy  mentioned. 
Erom  information  previously  received  and  from  business  transac- 
tions had  with  Ira  G.  Mumford,  they  suspected  that  the  policy  had 
been  obtained  through  false  and  fraudulent  representations  in 
regard  to  both  the  state  of  health  of  the  insured  at  the  time  of 
making  the  application  and  previously,  and  they  also  believed  that 
said  insured  had,  at  the  time  of  applying  for  the  policy,  consump- 
tion or  some  other  disease  impairing  his  constitution,  which  he 
fraudulently  concealed  from  them,  and  that  he  probably  had  used 
some  fraudulent  device  in  obtaining  the  certificate  as  to  his  health 
from  the  medical  examiner. 

Pending  such  investigation  the  officers  of  the  company  were  ad- 
vised of  some  of  the  places  where  Mumford  had  lived  previous  to  and 
at  the  time  of  his  death,  and  where  his  and  his  family's  history  could 
be  traced,  and  were  informed  that  he  had  been  sick  frequently  and 
almost  continually  after  July,  1869,  "with,"  as  stated  to  them, 
"  probably  consumption,"  and  of  the  places  where  he  had  been  sick. 
They  consulted  physicians  who  had  attended  him  in  regard  to  his 
diseases,  and  made  a  careful  examination  of  the  case  and  of  the  cir- 
cumstances attending  the  procurement  of  the  insurance  of  said 
Mumford  and  his  death,  and  had  the  means  of  obtaining  nearly  all 
the  evidence  relating  thereto. 

As  the  result  of  such  investigation  the  officers  of  the  company 
believed  that  a  defense  existed  to  the  claim  upon  said  policy  on  the 
ground  of  fraudulent  and  false  representations  and  concealments  of 
the  deceased  as  to  his  health,  but,  notwithstanding,  they,  on  the  2d 
of  August,  1870,  paid  the  executor  of  Mrs.  Mumford  15,000,  as  a 
full  discharge  of  the  claim. 

The  company  decided  to  make  this  payment,  in  part,  because  of 
the  evil  effect  which  a  resistance  of  the  claim  would  have  upon  the 
reputation  of  the  company  in  the  event  of  an  unsuccessful  resist- 
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ance ;  also  from  some  expected  benefit  which,  in  some  general  way, 
might  result  to  the  company  from  prompt  payment. 

Demand  of  repayment  was  made  from  the  executor  October  2, 
1870.  He  had  paid  previously  a  portion  of  the  money  to  the  legatees 
named  in  the  will  of  Mrs.  Mumford. 

Mr.  Justice  E.  D.  Smith,  before  whom  the  action  was  tried,  in  his 
opinion,  held  the  following  propositions : 

'^A  payment  made  under  such  circumstances  and  with  such 
motives  I  think  cannot  be  recovered  back. 

As  a  general  rule,  I  think  the  proposition  is  a  sound  one,  that 
when  a  claim  is  made  against  a  person  in  good  faith,  and  no  will- 
fully false  device  or  pretense  or  representation  is  made  to  deceive  or 
mislead  him  in  respect  to  it,  or  to  prevent  his  full  examination  and 
full  determination  in  respect  to  its  validity  and  his  liability,  and  he  is 
under  no  danger  of  person  or  property,  is  not  taken  at  any  undue 
disadvantage,  or  in  any  way  prevented  or  constrained  to  act  hastily 
or  involuntarily  in  respect  to  it,  he  is  bound,  if  he  does  not  mean 
to  admit  and  allow  it,  to  resist  it  in  limine.  *  *  He  has  not  and 
should  not  have  the  option  to  pay  or  discharge  without  contest, 
and  afterward  sue  to  recover  back  such  payment.  If  he  pays  it 
under  such  circumstances  he  must  be  deemed  to  have  made  his 
election  to  regard  and  recognize  it  as  an  honest  or  valid  claim 
in  law,  and  his  payment  must  be  deemed  a  voluntary  one.''   *  *  * 

"Angell  on  Insurance,  §  409,  states  the  rule  I  think  correctly, 
that  if  after  the  loss  has  been  paid  the  insured  discovers  that  there 
was  fraud  in  the  original  contract  or  circumstances,  which  would 
have  justified  their  resistance  of  the  demand,  they  may  recover  it 
back,  but  if  at  the  time  they  paid  the  money  they  knew,  or  might 
upon  inquiry  have  been  informed  of  the  grounds  upon  which  they 
could  have  resisted  the  claim,  they  cannot  afterward  recover  it  back, 
for  this  would  open  the  door  to  infinite  litigation."    *    *    ♦ 

« 

Theodore  Bacon  and  H,  E.  SheldeUy  for  appellants,  cited  Chitty 
on  Cont.  543  (8th  Am.  ed.);  Kelly  v.  Solari,  9  M.  &  W.  64; 
McCormack  v.  Penn,  Central  R.  R.  Co,,  49  N.  Y.  311 ;  Lucas  v. 
Worswick,  1  Moo.  &  R.  293 ;  Bell  v.  Oardiner,  4  Man.  &  G.  11 ; 
Bails  V.  Lloyd,  12  Ad.  &  EL  (N".  S.)  531 ;  Totonsend  v.  Crowdy,  8 
0.  B.  (N.  S.)  477,  493 ;  Dtmcan  v.  Berlin,  46  N.  Y.  685 ;  Kingston 
Bank  V.  Eltinge,  40  id.  391 ;  Canal  Batik  v.  Bank  of  Albany,  1 
Hill,  287  ;  Union  National  Bank  v.  Sixth  National  Bank,  1  Lans. 
13 ;  Boyer  v.  Pack,  2  Den.  107 ;   Waite  v.  Leggett,  8  Cow.  195. 
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H,  L.  Comstock,  for  respondentSy  cited  Mowatt  v.  Wri^hty  1  Wend. 
305 ;  Orafiger  v.  Olcott,  1  Lans.  169 ;  KeUy  y.  SolaH,  9  Mees.  & 
Wels.  54 ;  Mutual  Life  Ins.  Co,  v.  Wager,  27  Barb.  354 ;  Morton  r. 
Ostrom,  33  id.  256;  Clark  v.  Butcher,  9  Cow.  674;  Wyman  t. 
Famsworth,  3  Barb.  369 ;  Brisbane  v.  Dacres,  5  Taunt  143 ;  Bilhie 
V.  Lumley,  2  East,  469 ;  Supervisors  of  Onondaga  t.  Briggs,  2  Den. 
40 ;  Russell  v.  (7aoA,  3  Hill,  504;  Wilson  v.  iZay,  10  Ad.  &  EL  82; 
Milnes  y.  Duncan,  6  B.  &  0.  671 ;  An^ell  on  Life  Ins.,  §  409. 

Talgott,  J.  The  doctrine  that,  in  an  action  to  recover  back 
money  paid  under  a  mistake  of  fact,  the  plaintiff's  recoTery 
would  be.  defeated  if  he  had  possessed  the  means  of  ascertaining 
the  truth  by  inquiry  and  investigation,  but  had  negligently  omit- 
ted to  make  such  investigation  and  inquiry,  though  once  prevail- 
ing,  has  long  since  ceased  to  be  recognized  as  law  by  the  courts  at 
Westminster  Hall.  Kellg  v.  Solaris  9  M.  &  W.  54;  Bails  v.  Lloyd, 
12  Q.  B.  (64  E.  Com.  L.  E.)  531 ;  To^ansend  v.  Crowdy,  8  C.  B. 
(N.  S.)  476,  492.  In  the  case  last  cited  it  is  said  by  Erle,  C.  J. : 
"  It  seems  from  a  long  series  of  cases  from  Kelly  v.  Solari  down  to 
Bails  V.  Lloyd,  that  where  a  party  pays  money  under  a  mistake  of 
fact  he  is  entitled  to  recover  it  back,  although  he  may  at  the  time 
of  payment  have  had  means  of  knowledge  of  which  he  has  neglected 
to  avail  himself." 

The  former  doctrine  was  also  expressly  repudiated  by  the  court  of 
appeals  in  the  Kingston  Bank  v.  EUinge,  40  N.  Y.  391,  and  again  in 
Buncan  v.  Berlin,  46  N.  Y.  685,  S.  C,  more  fully  reported  in  11  Abb 
N.  S.  116. 

The  learned  judge  at  the  circuit  was  therefore  in  error  so  far  as 
his  decision  was  based  upon  the  circumstance  that  the  plaintiff  had 
the  means  of  ascertaining,  before  the  payment  of  the  money  sought 
to  be  recovered,  that  the  policy  upon  which  the  loss  was  paid  had 
been  originally  obtained  by  fraud  and  misrepresentation.  But  we 
think  the  decision  may  well  stand  upon  the  other  grounds  stated 
by  the  justice  and  found  by  him  as  a  part  of  the  facts  in  the  case, 
namely,  the  justice  finds:  "That  as  the  result  of  the  investigation 
and  knowledge,  the  plaintiff  and  its  said  oflScers  believed  that  a  de- 
fense, in  fact,  to  said  claim  existed  on  the  ground  of  the  fraudulent 
or  false  representations  and  concealments  of  the  said  Ira  C.  Mum- 
ford,  as  to  his  health  and  previous  diseases,  but  thereafter,  and  on  or 
about  the  second  day  of  August,  1870,  the  plaintiff  still  entertain- 
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ing  such  belief,  yolnntarily  paid  to  the  aforesaid  executor  the  said 
sum  of  fiye  thousand  dollars  as  and  for  a  full  settlement  and  dis- 
charge of  said  claim  under  said  policy.  That  the  plaintiff  decided 
to  and  did  make  such  payment  in  parb  because  of  the  evil  effect 
which  a  resistance  of  the  claim  would  have  on  the  reputation  of  the 
company  in  the  event  of  an  unsuccessful  resistance,  also  from  some 
expected  benefit  which,  in  some  general  way,  might  result  to  the 
company  from  the  prompt  payment,  if  snch  payment  was  to  be 
made/' 

The  principle  to  be  derived  from  all  the  cases  is,  that  the  party 
seeking  to  recover  back  money  voluntarily  paid,  and  without  any 
fraud  or  imposition  on  the  part  of  the  payee,  on  the  ground  that 
the  payment  was  made  under  a  mistake  of  fact  must,  in  order  to 
recover,  have  believed  in  and  acted  on  the  faith  of  a  state  of  facts 
which  belief  turns  out  to  have  been  unfounded,  and  the  supposed  facts 
untrue.  In  Kelly  v.  Solariy  supra^  which  was  an  action  to  recover 
back  money  paid  on  a  life  policy,  it  is  conceded  that  to  entitle  the 
plaintiff  to  recover,  the  money  must  have  been  paid  ''  under  the 
influence  of  a  mistake,  that  is,  upon  the  supposition  that  a  specific 
fact  is  true  which  would  entitle  the  other  to  the  money,"  and 
"  under  the  impression  of  the  truth  of  a  fact  which  is  untrue,"  and 
in  the  case  of  The  Kingston  Bank  v.  Eltingey  supra^  Hunt,  J.,  de- 
livering the  opinion  of  the  court  of  appeals,  says:  ^'  The  case  then 
becomes  one  of  a  fact;  was  there  not  an  error  between  the  parties  ? 
And  the  determination  of  that  fact  controls  the  result"  And  again : 
**  Care  and  diligence  are  not  controlling  elements  in  the  case.  It  is 
a  question  of  fact  merely.  The  inquiry  is,  are  the  parties  mutually 
in  error,  and  did  they  act  upon  such  mutual  mistake,  not  whether 
they  ought  so  to  have  acted." 

In  the  case  before  us,  the  finding,  which  seems  to  be  abundantly 
sustained  by  the  evidence,  is  not  that  the  party  paying  acted  under 
the  "  supposition  "  or  "  impression  "  that  the  policy  had  been  fairly 
obtained,  but  the  precise  contrary,  and  that  fche  plaintiff,  at  the 
time  of  the  payment,  actually,  not  only  believed,  but  had  consider- 
able evidence  to  establish  the  existence  of  the  precise  state  of  facts 
which  it  now  sets  up  to  rescind  the  payment. 

The  requirement  that,  in  order  to  defeat  such  an  action,  the 
plaintiff  must  have  paid  with  a  '^fall  knowledge  of  all  the  facts," 
which  is  the  language  of  some  of  the  cases,  can  mean  nothing  more 
than  full  notice  of  all  the  facts,  and  a  confident  belief  in  their  exist- 
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ence ;  for  actual,  personal  knowledge  could  rarely  be  attained.  If 
the  party  paying  has  notice  of  and  belieyes  in  the  existence  of  the 
true  state  of  facts,  he  has  not  paid  under  any  mistake  of  facts,  or 
upon  the  faith  of  any  false  state  of  facts. 

The  appellant's  counsel  seems  to  place  great  stress  upon  the  cir- 
cumstance that,  on  the  trial  of  this  case,  evidence  was  developed 
which  showed  quite  clearly  that  the  belief  of  the  plaintiff,  at  the 
time  of  the  pajrment,  that  the  policy  had  been  fraudulently  obtained, 
was  correct,  which  evidence  had  not  before  been  known  to  the 
plaintiff,  but  it  seems  to  us  this  is  not  at  all  material. 

The  plaintiff  believing  that  a  good  defense  existed  to  the  demand 
might  be  unwilling  to  encounter  the  risk  of  undertaking  to  prove 
it,  might  doubt  whether  it  could  be  proved  with  sufficient  clearness 
to  secure  a  verdict,  and  for  that  reason  have  concluded  that  it  was 
better  to  pay  than  to  encounter  a  litigation  which  might  prove 
unsuccessful. 

In  such  case  a  payment  is  not  made  under  a  mistake  of  fact,  but 
upon  the  ground  that,  notwithstanding  the  fact,  it  is  for  the  interest 
of  the  party  paying  to  make  the  payment.  So,  too,  the  finding 
that  the  payment  was  made  not  in  reliance  upon  a  false  belief  as  to 
the  facts,  but  from  other  motives,  inclining  the  plaintiff  to  the 
belief  that  it  was  for  its  interest  to  assume  the  false  state  of  facts  to 
be  true,  and  pay  without  further  question  or  inquiry  is  a  sufficient 
ground  for  sustaining  the  decision.  If  the  payment  be  not  solely 
in  reliance  upon  a  falsely  assumed  state  of  facts,  but  from  mixed 
motives,  so  that  the  payer,  while  not  believing  the  assumed  state  of 
facts,  voluntarily  waives  all  investigation  or  inquiry  in  view  of,  and 
influenced  by  other  motives  to  the  payment,  he  has  not  paid  on  the 
faith  of  a  false  state  of  facts,  and  thereby  influenced  to  the  pay- 
ment, but  upon  other  considerations.  In  the  case  of  Kelly  v.  Solaris 
supra,  Lord  Abingbr,  while  conceding  that,  at  the  trial,  he  had 
laid  down  too  broadly  the  rule  as  to  the  effect  of  a  party  having 
the  means  of  knowledge,  says :  "  There  may  be  also  cases  in  which, 
although  he  might,  by  investigation,  learn  the  state  of  facts  more 
accurately,  he  declines  to  do  so,  and  chooses  to  pay  the  money  not- 
withstanding;  in  that  case  there  can  be  no  doubt  he  is  equally 
bound"  (as  though  he  had  full  knowledge).  In  the  same  case, 
which,  as  before  remarked,  was  an  action  to  recover  back  money 
paid  as  a  loss  upon  a  life  policy,  Baron  Rolfe  says :  "  But  I  agree 
that  Mr.  Piatt  (for  defendant)  has  a  right  to  go  to  the  jury  again 
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on  two  grounds :  First,  the  jury  may  possibly  find  that  the  directors 
had  not,  in  truth,  forgotten  the  fact;  and  secondly,  they  may  also 
come  to  the  conclusion  that  they  would  not  expose  the  office  to 
unpopularity,  and  would  therefore  pay  the  money  at  all  events ;  in 
which  case  I  quite  agree  that  they  could  not  recover  it  back." 

And  in  the  case  of  Townsend  y.  Crowdyy  supra,  Williams,  J., 
says :  '^  Since  the  case  of  KeHy  y.  Solari,  it  has  been  established  that 
it  is  not  enough  that  the  party  had  the  means  of  learning  the 
truth  if  he  had  chosen  to  make  inquiry.  The  only  limitation  now 
is  that  he  must  not  waive  all  inquiry.'' 

The  rule  by  which  a  party  is  enabled  to  recover  back  money  paid 
under  a  mistake  of  fact  does  not  authorize  him  to  rescind  a  pay- 
ment merely  because  he  has  changed  his  mind  in  regard  to  a  matter 
of  policy,  or  because  he  has  come  to  a  better  position,  so  &r  as  the 
facilities  and  probable  result  of  a  defense  are  concerned,  but  is 
based  upon  the  idea  of  a  bona  fide  and  controlling  belief  in  the 
existence  of  given  facts,  under  the  influence  of  which  he  has  been 
induced  to  make  the  payment.  Such,  according  to  the  findings 
and  the  evidence,  is  not  this  case. 

The  judgment  must  be  affirmed,  with  costs  of  appeal. 

Judgment  affirmed. 


Ibwik  v.  New  York  Central  Sailroad  Compant,  appeHant 

Common  carriers — liabUUy  of  carrier  for  damage  done  to  goods  beyond  his  line. 

The  White  Line  was  a  throagh  freight  line  composed  of  a  number  of  connect- 
ing railroads  of  which  the  N.  Y.  C.  R.  R.  was  one.  The  cars  were  marked 
White  Line.  Thej  were  not  owned  in  common,  bat  each  company  put  in 
a  certain  number.  The  cars  run  through  without  transhipment,  and  the 
receipts  were  divided  between  the  different  railroads  pro  rcUa  per  mile. 
When  freight  was  taken  at  a  way  station  on  the  N.  Y.  C.  R.  R.  for  this  line, 
it  was  not  treated  as  through  freight,  but  as  local  until  it  reached  the  termi- 
nus of  the  road,  where  it  was  taken  by  the  line  as  through  freight.  The  N. 
Y.  C.  R.  R.  Co.  had  no  interest  in  the  freight  beyond  the  terminus.  The  Una 
was  neither  a  corporation  nor  a  partnership,  but  a  mere  cooperating  arrange- 
ment. Under  an  arrangement  with  an  agent  of  this  line  plaintiff  shipped  mer- 
chandise at  Rochester  for  Leavenworth,  Kansas.  The  articles  shipped  were  de- 
livered at  the  N.  Y.  C.  R.  R.  station,  and  a  receipt  taken  in  which  the  N.  Y.  C. 
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B.  R.  Co.  admitted  the  delivery  of  the  cases  oontaining  them  marked  '*  T.  W. 
Irwin,  Leavenworth,  Kansas, care  White  Line, Buffalo.*'  •  •  "To 
be  transported  hj  the  N.  Y.  G.  B.  B.  Go.  to  their  warehouse  at  Baffido, 
ready  to  be  delivered  to  the  party  entitled  to  the  same."  The  receipt  also 
contained  a  provision  that  the  N.  Y.  G.  B.  B.  Go.  should  not  be  liable  for  loss, 
etc.,  by  any  other  carrier  or  after  the  cases  left  the  warehouse  at  Buffido. 
The  cases  were  placed  in  a  White  line  car  at  Bochester  and  were  damaged 
in  Missouri  by  the  negligence  of  the  Missouri  Pacific  B.  B.  Go. 
Seld,  that  the  N.  Y.  G.  B.  B.  Go.  were  not  liable  for  the  damage. 

Appeal  from  a  judgment  for  the  plaintiff  on  the  report  of  a 
referee.     The  facts  appear  in  the  opinion. 

A.  P.  Laning,  for  appellant^  cited  Wescott  v.  FargOy  63  Barb. 
349 ;  Boot  y.  G.  W.  Railway  Co.,  45  N".  Y.  626. 

c7.  CI  Cochrane,  for  respondent,  cited  T.  P.  S  W.  R.  R.  Co.  v. 
Merriman,  4  Am.  Eep.  690 ;  C  £  R,  L  R,  R.  Co.  t.  Fahey,  id.  587 ; 
Buries  v.  B.  £  S.  L.  R.  R.  Co.,  24  N.  Y.  269 ; .  Maghee  y.  C.  S  A.  R. 
R.  Co.,  45  id.  514 ;  Root  v.  Q.  W.  Railway  Co.,  id.  524  *,  F.&W.  R. 
R.  Co.  V.  Hanna,  6  Gray,  639. 

Talcoit,  J.  This  is  an  action  against  the  defendants  as  carriers 
for  damages  to  some  fruit  trees,  shipped  by  the  plaintiff  from  Boch- 
ester in  this  State,  to  Leavenworth  in  Kansas.  The  New  York  Cen- 
tral, in  conjunction  with  certain  railway  companies  leading  west  to 
St  Louis,  organized  a  fast  and  through  freight  line.  The  plaintiff's 
witness,  Darling,  gives,  in  substance,  the  following  account  of  this 
arrangement :  It  is  composed  of  the  Boston  and  Albany,  New  York 
Central  and  several  western  railroads  extending  to  St.  Louis.  Freight 
is  transported  in  through  cars  marked  "  White  Line."  The  cars  are 
run  by  each  of  the  connecting  roads  over  its  own  line  of  road  with- 
out transhipment.  The  receipts  are  divided  between  the  different 
companies  j^ro  rata  per  mile.  The  cars  used  are  not  owned  by  the 
roads  in  common,  but  each  road  puts  in  a  certain  number  of  cars. 

If  freight  is  taken  on  the  White  Line  at  any  station  intermediate 
New  York  and  Buffalo,  it  is  regarded  as  local  freight,  and  the  freight 
to  Buffalo  does  not  go  into  the  business  of  the  White  Line,  or  into 
the  report  of  the  witness,  who  is  the  superintendent. 

It  is  not  billed  by  the  White  Line  until  it  arrives  in  Buffalo.  It  is 
treated  in  Buffalo  as  though  it  was  first  received  at  that  point,  and 
in  such  a  case  the  defendant  receives  its  freight  from  the  Lake  Shore 
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Bailroad  Company  and  has  no  interest  in  the  freight  west  of  Buffalo. 
The  freight  from  the  point  of  starting  on  the  line  of  the  Central 
road  to  Buffalo  is  paid  by  the  Lake  Shore  road  when  it  receiyes  the 
property  at  Buffalo. 

Sobert  Allen  was  agent  for  the  White  Line^  and  had  an  office  in 
Bochester.  His  business  was  procuring  freight  for  the  White  Line. 
He  was  appointed  an  agent  by  the  witness  Darling  who  was  employed 
by  the  roads  west  of  Buffalo^  and  neither  of  them  was  an  agent 
authorized  to  receive  a  contract  for  freight  in  behalf  of  the  Central 
Bailroad  Company  as  such.  The  plaintiff  resides  at  Leavenworth, 
and  in  October,  1868,  he  made  an  agreement  with  Allen  to  ship  the 
trees  in  question  through  to  Leavenworth  by  the  White  Line. 

The  trees  were  delivered  on  the  platform  of  the  New  York  Cen- 
tral road,  and  put  on  board  one  of  the  cars  of  the  company,  which 
was  one  of  those  marked  as  "  White  Line  "  and  running  under  the 
arrangement  before  specified.  At  the  time  of  the  receipt  of  the 
trees  by  the  N.  Y.  Central  Company,  the  plaintiff  received  from 
its  agent  a  written  receipt,  headed  "  New  York  Central  Bailroad 
Company,  Bochester  Station,  Oct  26,  1868,"  acknowledging  the 
receipt  in  good  order,  etc.,  of  certain  cases  of  fruit  trees  marked,  "  T. 
W.  Irwin,  Leavenworth,  Kansas,  care  White  Line,  Buffalo."  To  the 
receipt  was  added,  "  to  be  transported  by  the  New  York  Central 
Bailroad  Company  to  their  warehouse  at  Buffalo,  ready  to  be  deliv- 
ered to  the  party  entitled  to  the  same."  And  it  was  further  added, 
"  that  the  company  is  not  to  be  held  liable  for  the  loss  of  said  prop- 
erty, or  for  any  damage  or  injury  to  the  same,  or  for  any  delay  in 
the  delivery  thereof  by  any  other  carrier,  •  •  •  after  the  same 
has  been  loaded,  shipped  or  sent  from  the  company's  warehouse 
aforesaid.'' 

This  contract  was  signed  by  the  New  York  Central  Company,  by 
its  freight  ag^nt,  and  it  is  not  claimed  but  what  the  plaintiff  was 
folly  aware  of  the  terms  of  the  contract,  so  far  as  the  Central  Com- 
pany was  concerned,  and  assented  to  the  same. 

By  this  contract,  therefore,  in  the  absence  of  proof  of  fraud  or 
mistake,  the  rights  and  liabilities  of  the  parties  are  to  be  deter- 
mined. Long  V.  JT.  Y.  C.  R.  R.  Co.,  60  N.  Y.  76 ;  Belger  v.  Dinsmore, 
51  id.  166,  Com.  of  Appeals,  8  Alb.  L.  J.  43. 

The  property  was  duly  carried  by  the  Central  Company  to  Buffalo, 
and  there  delivered  to  the  Lake  Shore  Company  as  White  Line 
frieght.    The  damage  to  the  property  was  received  beyond  St.  Louis, 
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on  the  Missouri  Pacific  railroad^  to  which  it  had  been  deliyered  bj 
the  next  previous  connecting  road  embraced  in  the  White  Line 
arrangement^  and  the  injury  was  occasioned  by  negb'gent  delay 
upon  the  Missouri  Pacific  road. 

Under  these  circumstances  the  question  arises^  whether  the  New 
York  Central  Company  is  liable  for  the  damage  to  the  trees  between 
St.  Louis  and  Leavenworth.  We  think  not  There  is  no  doubt  but 
that  a  railroad  company  may  make  itself  liable  in  this  State,  as  a 
carrier,  for  property  to  be  transported  beyond  its  line,  and  even 
beyond  the  lines,  of  the  State.  And  it  is  possible  that  a  question 
hitherto  vexed  in  our  courts,  as  to  whether  the  reception  of  prop- 
erty marked  to  an  address  beyond  the  line  is  prima  fade  evidence 
of  a  contract  to  carry  to  the  place  of  destination,  may  be  determined 
in  accordance  with  the  English  authorities  But  it  is  admitted,  we 
believe,  on  all  hands,  that  the  law  of  itself  imposes  no  such  obliga- 
tion, and  that  where  it  exists  it  must  rest  upon  a  contract.  Burtis 
V.  B.  &  8.  R  R.  Co.y  24  N.  Y.  269 ;  MagJm  v.  Oamdm  d  Amboy  R  R 
Co,,  45  id.  514;  Root  v.  Great  Western  R.  R,  Co.,  id.  524. 

The  New  York  Central  Company,  as  such,  made  no  such  contract. 
Allen,  with  whom  the  plaintiff  made  the  contract  for  transporta- 
tion to  Leavenworth,  was  not  the  agent  of  the  New  York  Central 
Company,  nor  was  he  authorized  to  make  any  contract  for  the 
transportation  of  freight  over  its  line.  The  contract  made  by  the 
Central  Company  expressly  provided  against  any  construction  which 
should  extend  its  liability  beyond  its  terminus  at  Buffalo ;  and  this 
was  in  accordance  with  the  arrangement  between  the  several  com- 
panies which  had,  by  mutual  arrangement,  established  the  White 
Line.  Property  received  intermediate  Buffalo  and  Albany  did  not, 
according  to  the  plaintiff's  witness,  enter  into  and  become  a  part  of 
the  White  Line  traffic  until  it  reached  Buffalo,  when  it  was  received 
as  though  it  first  made  its  appearance  there. 

The  contract  of  the  Central  Company  was  to  deliver  to  the  White 
Line  at  Buffalo,  and  it  appears  from  the  receipt  that  it  was  so 
addressed. 

The  Central  Company  did  not,  as  one  of  the  constituent  parties 
of  the  White  Line,  transport  this  property  from  Rochester  to 
Buffalo.  It  had  no  interest  in  the  transportation  of  the  property 
received  at  Buffalo  by  the  White  Line  to  go  west,  and  by  its  con- 
tract expressly  guarded  itself  against  any  liability  for  such  properly. 
It  is  expressly  stated  by  the  witness  that  the  White  Line  was 
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neither  a  corporation  nor  a  copartnership,  but  a  mere  co-operating 
arrangement,  and. whether  the  Central  Company  would  be  liable 
for  damages  happening  to  this  property  if  it  had  been  received  by 
the  White  Line  at  New  York  or  Boston,  and  been  damaged  on  a 
road  beyond  the  lines  of  the  State  is  not  the  question.  It  would 
scarcely  be  claimed  that  the  Central  Company  would  be  liable  for 
property  .received  at  Cleveland  to  be  transported  to  Si  Louis.  But 
why  not,  if  it  is  liable  as  to  property  which  it  has  not  agreed  to 
transport  beyond  its  terminus,  but*  the  contrary,  and  which  was  not 
transported  by  or  in  the  custody  of  the  White  Line  over  any  part 
of  the  Central  road  ?  » 

We  think  the  referee  erred  in  holding  the  Central  Company 
liable  in  this  case,  because  it  did  not  contract  as  a  company  to  carry 
this  property  beyond  Buffalo,  but  expressly  rejected  any  further 
responsibility,  and  its  interest  in  the  White  Line  arrangement  did 
not  affect  the  property  in  question,  as  it  was  not  carried  by  that 
line  from  Rochester  to  Buffalo,  but  expressly  shipped  by  the  plain- 
tiff to  be  delivered  to  the  White  Line  at  Buffalo,  he  taking  the 
individual  contract  of  the  Central  Company  up  to  that  point. 

If  these  views  are  correct  they  lead  to  a  reversal  of  the  judgment. 

Judgment  reversed  and  new  trial  ordered  before  a  new  referee,  costs 
to  abide  the  event. 


O'DOUQHBRTY  V.  BOSTON  AND  WOBOESTBB  BaILROAD  OOMPANT, 
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Common  earriw  —  erroneous  delivery,  UabHUy  of  carrier  for — diseharged  bg 

ratification  of  cormgnee. 

Plaintiff  shipped  goods  consigned  to  J.  D.,  Boston.  After  their  arrival  at 
Boston,  the  carrier  deliyered  them  to  the  Pawners'  Bank,  which  bank 
received  them,  as  securitj  for  a  loan  to  one  M.  Sabseqnently  the  con- 
signee called  at  the  bank,  designated  a  portion  of  the  goods  to  be  held  aa 
security  for  the  loan  to  M.,  and  from  time  to  time  thereafter  took  portions 
of  the  remainder  to  the  store  of  M.,  where  they  were  sold  with  his  consent. 
HM,  that  althoagh  the  original  deliyerj  might  have  been  enoneons,  and 
the  carrier  liable  to  the  consignor,  such  liability  was  discharged  by  the 
subsequent  acquiescence  of  the  consignee  in  the  deUvery. 

The  consignee  is  presumptively  the  owner  and  ir  to  be  regarded  by  the  carrier 
as  absolute  owner  until  notice  to  the  contrary  appears,  and  any  deliveiy 
which  discharges  the  carrier  as  between  him  and  the  consignee  is  good 
against  the  consignor. 
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Appeal  from  a  judgment;  in  &Tor  of  the  plaintiff  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  the  Talne  of  certain  goods 
shipped  by  the  plaintiff  in  April,  1860,  by  railroad,  at  Syracuse, 
directed  to  J.  Dougherty,  Boston,  Mass.,  and  which  were  receiyed 
by  defendant  at  Worcester,  Mass.,  and  by  it  carried  from  that  place 
to  Boston.  The  case  was  referred  to  Hon.  J.  Mullin,  who  found 
in  favor  of  the  plaintiff.  The  material  facts  set  forth  in  his  report 
are  as  follows : 

The  goods  arrived  in  Boston  about  April  5th,  1860.  It  was  the 
custom  of  defendant  to  send  written  notice  to  consignees  of  the 
arrival  of  freight,  and  if  such  freight  was  not  taken  away  within  a 
limited  time,  to  store  it  for  the  consignee.  !N'otice  was  sent  to  J. 
Dougherty  through  the  post-office,  addressed  to  him  at  Boston,  as 
be  was  unknown  to  the  defendant's  agents,  and  his  name  did  not 
appear  in  the  city  directory.  The  goods  not  being  called  for  were 
sent  to  a  warehouse. 

About  May  4th,  1860,  one  Warren,  who  was  employed  by  the 
Pawners'  Bank  of  Boston — a  corporation  authorized  by  law  to 
advance  moneys  upon  pledges  of  personal  property — applied  to 
defendant  for  the  goods,  and  upon  paying  the  freight  charges 
received  an  order  upon  the  proprietors  of  the  warehouse  for  their 
delivery.  The  goods  were  taken  by  him  to  a  storehouse  of  the 
Pawners'  Bank.  The  bank  took  possession  of  the  goods  and  held 
them  as  security  for  a  loan  made  to  one  McGilvery,  an  auctioneer 
doing  business  in  Boston.  The  referee  finds  that  the  delivery  of 
the  goods  to  Warren  was  without  the  knowledge  or  consent  of  the 
consignee. 

A  few  days  after  the  goods  were  received  by  the  bank  the  con- 
signee, at  the  request  of  McGilvery,  called  at  the  bank,  saw  the 
goods,  and  designated  what  portion  of  them  should  be  held  by  the 
bank  as  security  for  the  loan  to  McGilvery ;  and  on  several  other 
occasions  subsequently,  at  McGilvery's  request,  selected  and  took 
away  to  McGilvery's  auction  store  small  packages  of  the  goods, 
which  were  sold  at  such  store  with  the  consignee's  knowledge. . 

The  referee  finds  that  plaintiff  did  not  know  of  or  assent  to  any 
disposition  of  the  goods  by  the  consignee;  nor  did  he  authorize 
McGilvery  to  receive  or  dispose  of  any  of  such  goods,  and  held,  as  a 
conclusion  of  law,  that  by  the  wrongful  delivery  of  the  property 
the  defendant  became  liable  to  plaintiff  for  its  conversion,  and  that 
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the  Bnbseqnent  possession  of  the  consignee  did  not  change  the 
rights  or  liabilities  of  the  parties. 

John  F.  Seymour y  for  appellant.  The  consignee  is  presumptively 
the  owner  of  the  goods  shipped.  Ludlow  v.  Brown,  1  Johns.  15  ; 
Price  V.  Powell,  3  N.  Y.  332 ;  Oreen  v.  Clark,  13  Barb.  57 ;  Davis 
V.  Hoppoch,  6  Duer,  256.  The  delivery  was  ratified  by  the  subse- 
quent action  of  the  consignee,  and  the  consignor  was  bound  thereby. 
Commercial  Bank  of  Buffalo  v.  Warren,  15  N".  Y.  577 ;  Cfreen  v. 
Clark,  5  Den.  503 ;  Broom's  Leg.  Max.  380,  383 ;  Story  on  Agency, 
§§  239,  243,  244  (2d  ed.) ;  Lawrence  v.  Taybr,  5  Hill,  113 ;  CodwiU 
V.  Hacker,  1  Cow.  526 ;  Dunlap's  Paley  on  Agency,  171 ;  Edw.  on 
Bailments,  519 ;  Sweet  v.  Barney,  23  N.  Y.  335 ;  Mars.  Stats,  at 
Large,  ch.  54,  p.  29. 

Wm.  Kernan,  for  respondent  ThQ  plaintiflF  as  owner  is  entitled 
to  maintain  this  action.  Brown  v.  Bement,  8  Johns.  96 ;  AckUy  v. 
Finch,  7  Cow.  290 ;  Langdon  v.  Buel,  9  Wend.  80 ;  Ferguson  v.  Lee, 
id.  258 ;  Patchin  v.  Pierce,  12  id.  61 ;  Dane  v.  Mallory,  16  Barb.  46 ; 
Burdick  v.  Mc  Vauner,  2  Den.  170.  By  failure  to  deliver  the  goods 
to  consignee,  and  by  the  wrongful  delivery,  defendant  became  liable 
to  plaintiff  for  the  value.  Story  on  Bailment,  §  543 ;  2  Kent's 
Com.  604 ;  Ostrander  v.  Brown,  15  Johns.  39 ;  Gibson  v.  Calver,  17 
Wend.  305 ;  Fisk  v.  Newton,  1  Den.  45.  A  wrongful  delivery  is  a 
conversion  by  the  carrier,  and  the  owner  is  not  bound  to  take  back 
the  property.  Story  on  Bailment,  §§  232,269,  450,545,  I,  570; 
Bedfield  on  Bailways,  240,  §  30,  subd.  1 ;  Redfleld  on  Carriers,  85, 
§  103 ;  Ostrander  v.  Brown,  15  Johns.  39 ;  Packard  v.  Getman,  4 
Wend.  614 ;  PoweU  v.  Myers,  26  id.  589 ;  Willard  v.  Bridge,  4  Barb. 
361 ;  Hawkins  v.  Hoffman,  6  Hill,  586 ;  McEntee  v.  N.  J.  Steam- 
loot  Co.,  45  N".  Y.  34.  The  right  of  action  once  vested  could  be 
destroyed  only  by  release,  or  receipt  of  something  in  satisfaction. 
Story  on  Bailment,  §  582  a;  Allaire  v.  Whitney,  1  Hill,  454;  Bow- 
man V.  Teal,  23  Wend.  306 ;  McKnight  v.  Dunlop,  5  N.  Y.  537. 

Talcott,  J.  The  referee,  after  finding  that  Warren,  the  messen- 
ger of  the  Pawners'  Bank,  had,  upon  the  order  of  the  defendant,  re- 
ceived the  goods  from  the  warehouse,  where  they  had  been  stored  by 
the  defendant,  and  carried  them  to  the  Pawners'  Bank,  and  left 
them  in  the  building  occupied  by  the  bank,  and  that  J.  0.  Dougherty, 
the  assignee,  did  not  know  of  or  authorize  the  delivery  to  Warren,  or 
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any  other  person,  proceeds  to  further  find  that  ^^  a  few  days  thereafter 
the  said  consignee,  at  the  request  aud  for  the  benefit  of  McQilyery, 
called  at  the  bank,  saw  said  goods,  and  designated  what  portion  of 
them  should  be  held  by  said  Pawners'  Bank  as  security  for  the  loan 
to  said  McGilvery  of  $1,000,  and  on  several  other  occasions  subse- 
quently said  consignee,  at  the  request  of  said  McGilvery,  called  at 
said  bank,  selected  and  took  and  caused  to  be  taken  away  to  the 
auction  store  of  said  McOilvery  small  parcels  of  said  goods,  and 
knew  of  the  sale  of  said  goods  in  said  auction  store/' 

Thus  it  appears  that  after  the  erroneous  delivery  by  the  defendant, 
if  it  were  such,  the  consignee  took  control  of  the  goods  at  the  place 
where  they  had  been  delivered  and  were.  The  Pawners'  Bank,  so 
far  <u  appears,  neither  had  nor  claimed  any  interest  in  the  goods 
until  after  the  consignee  had  been  a  party  to  the  arrangement  by 
which  it  made  a  loan  on  the  portion  designated  by  the  consignee, 
and  up  to  that  time,  if  the  delivery  was  erroneous  and  the  defend- 
ant had  been  advised  thereof  by  the  consignee  or  otherwise,  the  de- 
fendant might,  and  doubtless  would,  have  reclaimed  the  property, 
and  by  another  delivery  have  at  least  reduced  the  claim  against  them 
for  the  first  erroneous  delivery  to  a  mere  nominal  one.  The  follow- 
ing principles  of  the  law  of  carriers  we  take  to  be  well  settled:  The 
consignee  is  presumptively  the  owner,  and  is  by  the  carrier  to  be 
regarded  as  absolute  owner  until  notice  to  the  contrary  appears. 
And  any  delivery  which  discharges  the  carrier,  as  between  him  and 
the  consignee,  is  good  against  the  consignor.  The  consignee,  or  his 
authorized  agent,  may  receive  goods  addressed  to  him  at  any  place, 
either  before  or  after  their  arrival  at  their  place  of  destination,  and 
such  acceptance  operates  as  a  discharge  of  the  carrier  from  his  lia- 
bility.  And  any  act  of  the  owners,  with  knowledge  of  the  errone- 
ous delivery  by  which  they  assume  to  take  control  of  the  goods  at 
the  place  of  delivery  in  fact,  amounts  to  a  ratification  of  an  errone- 
ous delivery,  so  far  as  the  value  of  the  property  is  concerned,  leaving, 
perhaps,  the  carrier  responsible  for  the  mere  damages  resulting 
legitimately  from  the  delivery  at  the  wrong  place.  Green  v.  Clark, 
5  Den,  503 ;  Sweet  v.  Barney,  23  N".  Y.  335.  In  Gh'een  v.  Clark, 
iupra,  it  is  said  by  the  court:  ^^Any  act  of  the  owners  indicating  an 
intention  to  hold  on  to  the  salt  at  Sandusky  City  as  their  own,  and 
therefore  wholly  inconsistent  with  the  supposition  that  the  defend- 
ants were  to  be  held  liable  for  a  breach  of  duty,  amounts  to  a  posi- 
tive ratification  of  what  had  been  done  without  authority."    We  do 
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not  see  why  the  same  rule  must  not  necessarily  he  applied  to  the 
acts  of  the  consignee  in  exoneration  of  the  carrier,  though  it  should 
afterward  turn  out  that  as  between  the  consignor  and  consignee  the 
former  was  the  true  owner.  As  to  the  carrier,  the  consignee  is 
owner,  and  to  be  treated,  and  his  orders  and  acts  regarded  as  such. 

We  are,  therefore,  of  the  opinion  that  upon  the  findings  of  the 
referee,  and  conceding  the  deliyery  to  the  messenger  of  the  Pawners' 
Bank  to  have  been  without  original  authority  from  the  consignee, 
that  his  subsequent  assumption  of  control  over  the  goods,  and  tak- 
ing an  actiye  part  in  pledging  them  to  the  Pawners'  Bank  and 
sending  them  elsewhere  for  sale,  was  a  ratification  of  the  unauthor- 
ized delivery  by  the  consignee,  and  that  the  consignee,  being  the 
ostensible  owner,  had  authority  to  bind,  and  did  bind,  the  consignor 
by  such  ratification  and  assent  to  the  erroneous  delivery,  conse- 
quently that  the  defendant  is  not  liable  to  the  plaintiff  for  the  yalue 
of  the  goods,  and  if  there  should  be  any  doubt  about  the  foregoing 
conclusion,  we  are  of  opinion  that  the  case  should  undergo  another 
inyestigation  upon  the  facts. 

(The  remainder  of  the  opinion  is  devoted  to  a  consideration  of 
the  evidence  taken  before  the  referee,  and  no  question  of  law  is 
passed  upon.) 

Judgment  reversed  and  new  trial  ordered* 


OoTTOK,  appellant,  y.  Maitkeb.  ' 

«  Eighway% — eatiU  at  large  in,  ' 

Under  the  provisions  of  the  statnte  to  prevent  animals  running  at  large  in  the 
public  highways,  the  owner  of  cattle  is  bound  to  prevent  them  from  run- 
ning at  large  contrary  to  such  provisions,  when  such  prevention  is  possible 
Within  the  ordinary  limits  of  human  prudence.  And  it  is  no  defense  to 
an  action  for  the  penalty  Imposed  by  section  1  of  the  act  that  the  cattle 
have  escaped  from  the  owner's  premises  by  the  breaking  down  of  fences  by 
an  unruly  cow  belonging  to  him,  or  by  reason  of  defective  fences. 

Appeal  from  an  order  of  the  county  court  of  Erie  county  denying 
a  motion  for  a  new  trial  after  verdict  for  defendant.  The  facts 
appear  in  the  opinion. 

Vol.  LN.  T.  Rbp.  — 61 
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CorUtt  <t  Tabor y  for  appellant 
Thayer  £  Benedict^  for  respondent. 

Talcott,  J.  This  action  was  brought  to  recover  the  penalty 
imposed  by  the  statute  enacted  to  prevent  the  running  at  large  of 
cattle,  etc.,  as  amended  by  chapter  424  of  the  Laws  of  1869.  The 
action  was  originally  brought  in  a  justice's  court  The  section  of 
the  statute  under  which  the  action  was  brought  is  as  follows,  viz. : 

^*  It  shall  not  be  lawful  for  any  horses,  sheep,  swine  or  goats  to 
run  at  large  or  to  be  herded  or  pastured  in  any  public  street,  park, 
place  or  highway  in  this  State.  And  any  person  suffering  or  per- 
mitting any  animal  to  so  run  at  large  or  be  herded  or  pastured,  in 
violation  of  this  section,  shall  forfeit  a  penalty  of  five  dollars  for 
every  horse,  swine  or  cattle,*'  etc.,  "  to  be  recovered  by  civil'  action 
by  any  inhabitant  of  the  town  in  his  own  nam^,  or  in  the  name  of 
the  overseer  of  the  poor  of  the  town." 

The  proof  was  clear  and  beyond  doubt  that  the  defendant's  cattle, 
consisting  of  cows,  oxen,  young  cattle  and  a  bull,  were  frequently 
running  at  large  in  the  highway  known  as  the  Clinton  street  road 
in  the  town  of  Elmira,  in  Erie  county.  The  defense  was  that  the 
cattle  escaped  from  the  defendant's  premises  on  account  of  the  fences 
being  frequently  broken  down  by  an  unruly  cow  belonging  to  the 
defendant,  kept  with  his  other  cattle,  and  also  that  a  portion  of  his 
fence  adjoining  the  said  highway  was  in  bad  repair  and  most  of  the 
time  down.  This  evidence  was  admitted  by  the  court  as  tending  to 
establish  a  defense,  upon  the  principle,  which  the  court  instructed 
the  jury  was  the  law  applicable  to  the  statute,  that  the  owner  of 
cattle  was  bound  to  exercise  only  "ordinary  care  or  due  diligence  to 
restrain  and  keep  in  bounds  the  horses  and  cattle  that  he  owns."  It 
is  manifest  that  such  a  ruling  and  the  admission  of  such  a  defense 
amounts  to  a  practical  abrogation  of  the  statute. 

The  legislative  act  assumes  that  it  is  in  the  power  of  the  owner  to 
keep  his  cattle  on  his  own  premises.  He  must  not  "suffer"  them 
to  be  at  large  in  the  highway.  To  suffer  is  to  endure,  not  to  forbid 
or  hinder. 

An  owner  of  cattle  is  certainly  bound  to  prevent  his  cattle  from 
running  at  large  contrary  to  the  provisions  of  this  statute,  where 
such  prevention  is  possible,  within  the  ordinary  limits. of  human 
exertion  at  all  events.    To  accept  the  excuse  that  cattle  are  unruly 
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and  fences  defective  as  a  defense  to  an  action  for  violation  of  the 
statute,  is  to  encourage  the  very  mischiefs  which  the  statute  was 
designed  to  prevent,  and  to  deprive  the  public  of  all  benefit  from 
its  provisions.  It  is  not  necessary  to  say  that  if  cattle  escape  into  a 
highway  by  reason  of  something  which  human  foresight,  ingenuity 
and  power  could  not  prevent,  the  owner  would,  in  such  case,  be  liable 
to  the  penalty,  but  such  case  must  be  presented  before  the  question 
will  arise. 

The  question  is  not  one  of  degrees  of  care  and  negligence  or  dili- 
gence. The  owner  of  cattle  must  keep  them  on  his  own  premises 
unless,  at  all  events,  he  is  prepared  to  show  that  on  the  particular 
occasion  when  they  escaped,  it  was  impossible  to  restrain  them. 

A  new  trial  is  ordered  in  the  county  courts  costs  to  abide  the  event* 


St.  Johk  v.  Spaldikg,  appellant 

Mortgage — agreement  to  release  lien  of — effect  of  unrecorded  agreement — 
aeeignee  of  mortgage  protected  by  recording  acts. 

At  the  time  of  the  ezecation  of  a  mortgage  upon  two  parcels  of  land,  the 
mortgagee  executed  an  agreement  under  seal  that,  upon  the  payment  of 
$2,000,  he  would  release  from  the  lien  of  the  mortgage  one  of  the  parcels. 
The  parcel  designated  was  conveyed  to  S.  Afterward  the  mortgagee 
received  (5,000  insurance  money  for  a  loss  happening  upon  the  mortgaged 
premises,  which  sum  he  applied  toward  the  payment  of  the  mortgage. 
After  this  he  assigned  the  mortgage  for  value  to  S.  J.,  who  had  no  notice 
of  the  agreement  to  release.  That  agreement  was  not  placed  upon  record. 
In  an  action  to  foreclose  the  mortgage,  T^eld,  that  S.  J.  was  protected  by 
the  recording  acts  against  the  unrecorded  agreement  to  release.  The 
assignment  of  a  mortgage  upon  real  estate  is  a  conveyance,  and  the 
assignee  a  purchaser  within  the  meaning  of  those  acts. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

Holmes  £  Fitts,  for  appellant.  The  assignee  took  the  mortgage 
subject  to  the  equities  it  was  subject  to  in  the  hands  of  the 
mortgagee.  Hartley  v.  Tatham,  24  How.  505 ;  S.  C.  affirmed,  26 
id.  158 ;  1  Keyes,  222 ;  Bice  v.  Dewey,  54  Barb.  466 ;  Westfall  v. 
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Jones^  23  id.  9 ;  Murray  y.  LyVmrn^  2  Johns.  Gh.  442 ;  VAmor 
reaux  t.  Vandefiburgy  7  Paige,  316;  Bovey  y.  Hilly  3  Lans.  172. 

The  agreement  to  release  did  not  affect  the  title  to  real  estate 
within  the  recording  acts,  and  the  mortgagee  had  only  a  chattel 
interest  in  the  property,  notwithstanding  the  form  of  the  con- 
veyance. 4  Kent's  Com.  182  (10th  ed. )  n.  1 ;  Dougherty  y.  BandaU, 
4  Mich.  581;  Waring  y.  Smythy  2  Barb.  Ch.  135;  Runyan  y. 
Meraereauy  11  Johns.  534 ;  Kortright  v.  Cadyy  21 N.  Y.  343 ;  Packer 
y.  R.  S  S.  R.  R.  Co.,  17  id.  295. 

L.  F,  Bowen,  for  respondent. 

Talgott,  J.  This  is  an  action  to  foreclose  a  mortgage  coyering 
two  adjoining  parcels  of  land  in  Lockpori.  At  the  time  of  the  exe- 
cution of  the  mortgage  Qeorge  W.  Rogers,  the  mortgagee,  executed 
and  delivered  to  Erastus  H.  Spalding,  the  mortgagor,  an  agreement 
under  seal  by  which  the  former  agreed  with  the  latter,  his  heirs  and 
assigns,  that  whenever  two  thousand  dollars  of  principal,  and  inter- 
est up  to  the  time  of  the  payment  of  said  principal,  should  be  paid 
on  the  mortgage,  that  he  (Rogers)  would  release,  or  cause  to  be 
released  from  the  lien  of  the  said  mortgage  the  parcel  of  land  sec- 
ondly in  said  mortgage  described,  so  that  the  same  '^  shall  be  held 
and  enjoyed  free  and  discharged  from  the  lien  and  incumbrance  of 
the  said  mortgage."  After  the  giving  of  the  mortgage,  the  mort- 
gagor conveyed  the  parcel  secondly  therein  described  to  Amy  P. 
Spalding,  the  appellant.  After  the  conveyance  to  the  appellant,  and 
before  the  assignment  of  the  mortgage  to  the  plaintiff,  as  hereinafter 
mentioned,  Rogers,  the  mortgagee,  received  from  certain  insurance 
companies  the  sum  of  five  thousand  dollars  by  reason  of  a  loss  by 
fire,  and  upon  certain  policies  of  insurance  procured  by  the  mort- 
gagor, or  at  his  expense,  covering  certain  buildings  and  machinery 
on  a  part  of  the  premises  embraced  in  the  mortgage,  which  policies 
were  held  by  Rogers  as  collateral  to  the  mortgage  pursuant  to  an 
agreement  therein  contained. 

After  this,  Rogers  assigned  and  transferred  the  mortgage  to  the 
plaintiff,  for  a  valuable  consideration.  The  plaintiff  purchased  the 
mortgage  in  good  faith  and  without  any  notice  of  the  agreement  to 
release  the  parcel  secondly  described  in  the  mortgage.  The  assign- 
ment of  the  mortgage  to  the  plaintiff  was  duly  proved  and  recorded 
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in  the  clerk's  office  of  Niagara  county.  But  the  agreement  on  the 
part  of  Sogers,  the  mortgagee,  to  release  the  parcel  secondly 
described  in  the  mortgage  has  neyer  been  acknowledged  or  recorded. 
The  appellant  sets  up  in  her  answer  the  agreement  to  release  and 
the  payment  of  the  five  thousand  dollars,  as  a  defense  against  the 
mortgage  so  far  as  the  second  parcel  of  land  described  in  the  mort- 
gage is  concerned. 

The  referee  has  oyerruled  the  defense,  and  ordered  judgment 
which  authorizes  the  sale  of  both  the  parcels  on  the  foreclosure,  in 
the  inyerse  order  of  alienation;  and  from  this  judgment  the 
defendant  Amy  P.  Spalding  appeals.  We  are  of  the  opinion  that 
the  decision  of  the  referee  was  correct,  and  that  the  plaintiff  is  pro- 
tected by  the  recording  act  against  the  unrecorded  agreement  to 
release.  If  the  release  has  been  actually  executed  and  left  unre- 
corded, a  bona  fide  purchaser  of  the  mortgage  for  yalue,  and  with- 
out notice,  who  had  procured  the  assignment  of  the  mortgage  to  be 
recorded,  would  clearly  be  protected  by  the  recording  act  against  the 
release.  The  assignment  of  a  mortgage  upon  real  estate  is  a  ^'  con- 
yeyance,**  and  the  assignee  a  purchaser  within  the  meaning  of  the 
recording  acts.  Vanderkemp  y.  Sheldon^  11  Paige,  29 ;  Fort  y.  Burch, 
6  Denio,  187 ;  Belden  y.  Meeker,  47  N.  Y.  307;  S.  C,  2  Lans.  471. 

A  release  of  premises  from  the  operation  of  a  mortgage,  and  an 
agreement  for  such  a  release,  are  both  instruments  by  which  the 
title  to  real  estate  ^^may  be  affected  in  law  or  equity,'^  and  therefore 
within  the  statutory  definition  of  the  word  "  conyeyance  '*  as  used 
in  the  recording  acts. 

The  doctrine  that  the  assignee  of  a  mortgage  takes  it  subject  to 
all  equities  existing  between  the  mortgagor  and  his  grantees  and 
the  mortgagee,  cannot  be  applied  to  those  instruments  which  are 
embraced  within  the  word  **  conyeyance,'*  as  used  in  the  recording 
acts,  without  repealing  that  act  pro  tanto,  and  withholding  from 
"purchasers'*  the  protection  it  was  expressly  designed  to  confer. 

The  judgment  must  be  affirmed,  with  costs  of  the  appeal. 

Judgment  affirmed. 
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XJuFREYiLLE  et  al,  appellants,  v.  Eeeleb  et  dL 
Deed — eoTVwyanu  to  "  heire  " — eqviUMe  mortgage  --  eonitruoiiM  naUee. 

A  grantor,  by  deed,  conveyed  to  "  E.  U.,  wife  of  A.  U.,  and  her  heirs,  the  chil- 
dren of  said  A.  U."  EM,  that  E.  U.,  and  the  children  then  living  of  A. 
U.  and  E.  U.,  took  as  tenants  in  common. 

The  owner  of  a  farm  conveyed  it  to  her  son's  wife  and  children,  subject  to  a 
mortgage.  The  mortgage  being  foreclosed,  J.  S.  purchased  the  place  at 
the  foreclosure  sale,  in  pursuance  of  a  verbal  agreement  between  him  and 
the  son  of  the  grantor,  that  he  (J.  S.)  should  hold  the  title  for  such  wife 
and  children,  and  should  reconvey  when  the  moneys  advanced  by  him, 
interest  and  expenses,  should  be  repaid,  and  an  individual  account  against 
the  son  should  be  paid ;  for  which  account  he  should  have  a  lien  upon  the 
farm.  Held,  that  the  title  of  J.  S.  was  that  of  a  mortgagee  only,  the 
equity  of  redemption  and  the  title  still  remaining  in  those  who  possessed 
it  before  the  foreclosure.  The  son  having  no  interest  in  the  premises  had 
no  authority  to  create  a  lien  upon  it  to  secure  the  account,  and  J.  S.  was 
bound  to  reconvey  upon  being  re-imbursed  for  the  amount  of  his  advances 
and  interest,  with  a  reasonable  compensation  for  his  time  and  trouble. 

J.  S.  had  conveyed  the  farm  to  a  third  party,  while  the  original  owners  still 
continued  in  possession.  HelA,  that  such  possession  was  sufficient  notice 
to  the  purchaser  that  the  interest  of  J.  S.  was  that  only  of  a  mortgagee. 

Appeal  by  plaintiff  from  a  judgment  for  defendants  entered 
upon  the  report  of  a  referee.  The  material  facts  appear  in  the 
opinion. 

Ahram  Thorn^  for  appellants,  cited  Pedbody  v.  Fenton,  3  Barb 
Ch.  451 ;  Roof  y.  Stafford,  7  Cow.  179 ;  9  id.  626 ;  2  Kent's  Com. 
234,  236,  635. 

Ahnzo  Tanner  and  Z.  L.  LewiSy  for  respondent,  cited  Ludding- 
ton  v.  Toft,  10  Barb.  447 ;  Clark  v.  BroohSy  2  Abb.  N.  S.  407 ;  For- 
rest v.  Forresty  25  N.  Y.  501;  Clapp  v.  Fulhrton,  34  id.  190; 
SchencJc  v.  Dart,  22  id.  420 ;  Story's  Eq.  Jur,,  §  64,  note  e,  and 
cases  cited. 

Taloott,  J.  Patty  Umfreville,  the  mother  of  the  plaintiff, 
Almon  TJmfreyille,  the  mother-in-law  of  Elizabeth,  and  the 
grandmother  of  the  other  plaintiff,  was  the  owner  of  the  premises 
described  in  the  complaint,  consisting  of  a  farm  situated  in  the 
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county  of  Erie,  and  containing  about  fifty  acres.  In  January, 
1862,  Patty  mortgaged  the  premises  to  one  Hoyt  to  secure  the  pay- 
ment of  four  hundred  dollars  with  interest,  in  one  year.  In  Febru- 
ary, 1862,  Patty  executed  and  delivered  a  deed  of  said  premises, 
which  on  the  face  of  it  purports  to  be  between  Patty  Umfreville, 
of,  etc.,  of  the  first  part,  "  and  Elizabeth  Umfreville,  wiffe  of  Almon 
Umfreville,  and  her  heirs  [the  children  of  said  Almon  Umfre- 
ville], of  the  second  part.''  The  deed  does  not  contain  the  ordinary 
habendum  clause  but  purports  to  be  a  conveyance  of  the  premises 
of  the  "  parties  of  the  second  part,  their  heirs  and  assigns  forever," 
and  subject  to  a  condition  for  the  payment  of  the  Hoyt  mortgage 
and  certain  conditions  in  regard  to  tiie  support  and  maintenance 
of  the  grantor  during  her  life.  A  question  arising  on  this  deed,  is 
whether  it  conveyed  any  interest  to  the  then  living  children  of 
Elizabeth  Umfreville,  also  the  children  of  the  grantor's  son 
Almon. 

We  are  of  the  opinion  that  the  deed  was  valid  and  operative  to 
convey  to  the  said  children  a  then  present  interest  in  the  property 
as  tenants  in  common  with  their  mother,  and  that  they  took  as 
purchasers  under  the  deed.  In  consequence  of  the  maxim  ^^  nemo 
est  haeres  viventie"  an  immediate  grant  to  the  heirs  of  A.,  A. 
being  alive,  is  void.  As  A.  being  living,  there  is  no  person  in  esse 
who  can  answer  that  description,  but  ''child"  or  ^^ children"  is  a 
good  description  in  a  deed,  so  is  "  wife  of  a,"  without  any  christian 
name.  4  Greenleaf 's  Cruise,  462.  In  this  case  the  description  is 
both  as  "children"  and  "heirs,"  and  the  maxim  in  the  exposition 
of  deeds  "utile  per  imitile  non  vitiatur"  applies.  Ordinarily  the 
word  "heirs  "in  a  deed  would  be  construed  in  its  technical  sense. 
And  a  grant  to  a  man  and  his  heirs  would  operate  to  convey  a 
fee  to  the  person  named,  and  the  heirs  would  take  no  interest.  It 
is  laid  down  by  Washbume  that  "  a  deed  to  the  heirs  of  J.  S.,  who 
is  alive,  is  void,  unless  there  is  something  in  the  deed  itself  which 
shows  that  by  *  the  heirs '  was  meant  the  children  of  the  person 
named."    Washb.  on  real  Prop.,  Book  3,  p.  240. 

The  case  of  Hues  v.  Stephensy  51  Penn.  St.  282,  affords  an  apt 
illustration  of  the  principle.  The  grantor  had  made  a  deed  to 
"the  heirs"  of  his  living  son,  but  in  the  consideration  clause  he 
stated  the  consideration  to  be  one  dollar,  "  and  the  natural  love 
and  affection  he  hath  for  his  grandchildren."  The  court  had  pre- 
viously held  a  deed  from  the  same  grantor  to  the  heirs  of  his  son 
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Toid,  upon  the  ground  that  there  could  be  no  persons  answering 
that  description.  The  deed  in  the  first  case  did  not  contain  the 
language  in  the  consideration  clause  which  is  aboye  quoted,  or  any 
thing  of  similar  import,  and  upon  the  effect  of  the  words  in  the 
consideration  clause  the  court  drew  a  distinction  between  the  two 
deeds,  and  held  the  one  containing  those  words  to  be  valid  and 
operative  to  convey  a  present  interest  to  the  grandchildren  then 
living.  In  the  case  at  bar  it  is  manifest  that  the  testator  did  not 
intend  to  convey  the  premises  to  her  daughter-in-law,  Elizabeth, 
in  such  manner  as  that  they  might  descend  to  the  heirs  general  of 
Elizabeth,  but  intended  to  confine  the  interest  to  the  children  of 
her  son  Almon.  No  remainder  is  attempted  to  be  created  or  lim- 
ited, and  the  manifest  intent  of  the  grantor,  namely,  to  confer  an 
interest  upon  her  grandchildren,  can  only  be  effectuated  by  holding 
the  grandchildren  .to  be  grantees  described  in  the  deed  as  such.  If 
the  conveyance  had  been  to  '*  the  heirs  of  Elizabeth  XJmfireville, 
children  of  Almon  Umfreville,"  it  is  clear,  upon  the  authorities 
referred  to,  that  the  deed  would  have  been  valid  and  operative  to 
convey  the  premises  to  the  children  of  Almon  and  Elizabeth  then 
living.  It  cannot  be  less  valid  and  operative  because  Elizabeth  is 
also  one  of  the  grantees,  and  the  consequence  is,  that  Elizabeth 
Umfreville  and  her  children  became  the  owners,  as  tenants  in 
common  of  the  premises  in  question,  upon  the  execution  of  the 
deed  by  Patty  Umfreville. 

By  the  death  of  George  Umfreville,  one  of  these  children,  intes- 
tate and  without  descendants,  his  father,  Almon  Umfreville,  inher- 
ited the  one  undivided  fifth  of  the  property. 

Prom  the  time  of  the  conveyance  by  Patty  all  the  parties  resided 
on  the  premises  until  the  death  of  Patty.  In  1865,  the  holder  of 
the  Hoyt  mortgage,  pressing  for  the  money  secured  thereby,  Almon 
Umfi*eville,  in  behalf  of  his  wife  and'  children,  applied  to  Joshua 
Smith  for  advice  and  pecuniary  aid  in  the  premises,  with  a  proposal 
that  Smith  should  take  an  assignment  of  the  Hoyt  mortgage,  and 
give  the  owners  of  the  equity  of  redemption  some  further  time  to 
pay  up  the  amount  and  redeem  the  premises ;  and  they  thereupon 
consulted  a  lawyer,  who  advised  a  foreclosure  of  the  mortgage,  and 
thereupon  Smith  purchased  the  Hoyt  mortgage  and  caused  the 
same  to  be  foreclosed,  and  became  himself  the  purchaser  of  the 
premises,  and  took  the  deed  in  his  own  name,  as  the  referee  finds, 
**  pursuant  to  a  verbal  or  parol  agreement  between  himself  and  the 
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plaintiffs,  to  the  following  purport  and  effect :  he  was  to  hold  the 
title  for  three,  fonr  or  five  years,  if  (he  plaintiffs  required  so  long  a 
period  to  redeem,  provided  the  plaintiffs  paid  him  interest  annually 
on  his  advances,  and  kept  the  taxes  on  the  land  paid,  and  at  any 
time  within  this  period  he  was  to  re-convey  the  title  to  the  plaintiffs, 
when  so  requested,  on  being  re-imbursed  to  the  amount  of  his  ad- 
vances, and  paid  a  reasonable  compensation  for  his  time  and  trouble." 

Under  this  agreement,  as  is  held  by  the  court  of  appeals  in  several 
cases,  the  title  acquired  by  Smith  was  that  of  a  mortgagee  only. 
Ryan  v.  Do^,  34  N.  Y.  307;  McBurney  v.  Wellmany  42  Barb.  390; 
Carr  v.  Carry  Court  of  Appeals,  MSS. 

The  equity  of  redemption  and  the  title  still  remained  in  those 
who  possessed  it  before  the  foreclosure  of  the  Hoyt  mortgage. 
Carr  v.  Ciarr,  supra. 

At  the  time  when  this  arrangement  was  made,  and  Smith  acquired 
the  apparent  title,  Almon  Umfreville  had  no  interest  in  the  prem- 
ises. The  referee,  to  a  certain  extent,  recognizes  the  doctrine  that 
Smith,  by  the  purchase  under  the  arrangement  found  by  him,  be- 
came in  effect  a  mere  assignee  of  the  Hoyt  mortgage,  and'  has  held 
that  the  plaintiffs  are  entitled  to  redeem  the  premises;  but  in  fixing 
the  amount  they  are  to  pay,  he  not  only  includes  the  amount  with 
interest  due  on  the  Hojrt  mortgage,  and  the  taxes  which  have  since 
been  paid  by  Smith,  but  a  large  account  in  favor  of  Smith  against 
AlmoD  Umfreville,  claimed  to  have  accrued  long  before  the 
arrangement  was  made. 

Smith  seems  to  have  been  a  tavern  and  store-keeper  in  the  neigh- 
borhood of  the  farm  in  question,  and  claims  to  have  furnished  to 
Almon,  prior  to  the  time  the  arrangement  was  made  about  the  Hoyt 
mortgage,  various  miscellaneous  articles,  including  whisky  and  pro- 
visions, on  credit  during  the  year  1865.  About  the  amount  of  this 
account  there  is  a  dispute  between  Smith  and  Almon.  A  large 
amount  of  this  account — how  much  does  not  clearly  appear  from 
the  report  of  the  referee — has  been  allowed  by  him  as  a  lien  upon 
the  premises,  which  the  plaintiffs  are  required  to  pay  upon  the 
redemption. 

This,  we  think,  is  unjust  and  inequitable,  even  upon  the  suppo- 
sition that  Almon  Umfreville  agreed  that  this  old  debt  against  him 
should  be  converted  into  a  lien  upon  the  premises,  and  that  Smith 
should,  in  consideration  of  the  loan  and  advance  to  the  wife  and 
childr^,  of  the  amount  of  the  Hoyt  mortgage,  hold  a  lien  on  the 
VoL.I,N.Y.  Eep.  — 62 
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premises  for  this  debt  If  Mrs.  CJmfreville  had  been  free  from 
coverture,  and  the  children  adults,  and  they  had  agreed  that  in  con- 
sideration that  Smith  would  loan  and  advance  to  them  the  amount 
of  the  Hoyt  mortgage,  and  give  them  time  to  redeem  it,  that  this 
old  and  worthless  debt  should  become  a  lien  and  incumbrance  on 
their  farm,  in  addition  to  the  Hoyt  mortgage,  the  transaction  could 
scarcely  have  escaped  the  imputation  of  usury.  But  there  is  no 
evidence  that  Almon  was  ever  authorized  to  make  any  such  arrange- 
ment by  the  owners  of  the  property,  even  if  their  attempt  to  confer 
any  such  authority  could  have  been  effectual.  The  debt  had  not 
been  contracted  on  the  credit  of  the  premises.  Smith  knew  that 
Almon  Umfreville  had  no  interest  in  the  premises.  Patty  XJmfre- 
ville,  who  had  been  the  owner  of  the  premises,  was  living  upon  them 
in  1865,  when  the  debt  was  contracted,  and  her  deed  to  the  wife  and 
children  had  been  on  record  ever  since  a  few  days  after  its  execution. 

The  substance  of  the  arrangement  with  the  wife  and  children  was 
for  a  loan  or  advance  for  the  purpose  of  taking  up  the  Hoyt  mort- 
gage and  extending  the  time  for  the  payment  of  that  debt;  and  the 
contrivance,  if  any  such  was  agreed  to  by  Almon,  by  which,  an 
attempt  was  made  to  secure  the  old  debt  of  Almon  to  Smith,  upon 
the  property  of  the  wife  and  children  without  their  knowledge  or 
consent,  was  unjust  and  fraudulent  toward  them,  and  one  which 
Smith  had  no  right  to  presume  that  Almon  had  any  authority  to 
make.  The  agreement,  at  the  time  when  Smith  took  the  nominal 
title,  does  not,  by  any  fair  construction,  embrace  the  idea  that  the 
debt  due  from  Almon  to  Smith  was  to  become  a  lien  on  the  prop- 
erty in  the  hands  of  Smith.  It  is  to  the  effect  that  Smith  was  to 
purchase  the  mortgage  and  take  the  title  on  the  foreclosure,  and  to 
re-convey  on  being  re-imbursed  the  amount  of  his  advances  and 
interest,  with  a  reasonable  compensation  for  his  time  and  trouble. 
The  word  "advances  '*  does  not  by  any  fair  intendment  embrace  the 
old  debt  due,  not  from  the  owners  of  the  equity  of  redemption,  but 
from  Almon,  who  had  no  interest  in  the  premises. 

All  that  equity  requires  is,  that  Smith  should  be  re-imbursed  for 
the  money  which  he  paid  on  the  purchase  of  the  Hoyt  mortgage, 
with  the  expenses  of  transferring  the  nominal  title,  together  with 
the  interest  and  the  amount  of  taxes  paid  by  him  on  the  premises^ 
with  interest  from  the  time  of  payment,  with  some  reasonable  com- 
pensation for  his  time  and  trouble.  The  defendants  Keeler  are  in  no 
better  position  than  Smith.    If  Keeler  had  no  actual  notice  of  the 
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claims  and  rights  of  the  respective  parties,  he  had  full  notice  in  law 
and  equity  by  reason  of  the  actual  and  continued  possession  of  the 
plaintiffs.  We  think  the  referee  erred  in  allowing  to  the  defendants 
the  costs  of  the  action. 

The  right  of  Smith  was  that  of  a  mortgagee  only.  Carr  y.  Carr^ 
supra. 

Keeler,  by  the  conveyance  from  Smith  with  notice,  got  nothing 
more  in  equity  than  a  mortgage ;  he  and  Smith  not  only  repudiated 
the  right  of  the  owners  of  the  equity  of  redemption  before  the  suit 
was  instituted,  but  undertook  to  and  did,  under  color  of  a  writ  of 
assistance  in  the  foreclosure  suit  on  the  Hoyt  mortgage,  and  in 
defiance  of  the  plaintiffs'  rights  to  eject  them  by  force,  and  more 
than  that,  when  the  plaintiffs,  through  Mr.  Thorn,  made  a  full 
tender  of  all  the  amount  necessary  to  redeem,  they  refused  'to 
receive  it  or  recognize  any  right  to  redeem.  The  plaintiffs  did  all 
they  could  be  required  to  do,  before  the  commencement  of  the  suit, 
to  avoid  the  necessity  of  a  resort  to  legal  proceedings  for  the  purpose 
of  asserting  their  right  to  redeem.  x 

The  defendants  continued  to  repudiate  the  plaintifBs'  rights  after 
the  commencement  of  the  action,  and  unjustly  caused  the  expense 
of  the  entire  litigation. 

If  the  foregoing  views  are  correct,  the  judgment  must  be  modified 
by  deducting  from  the  amount  which  the  plaintiffs  are  required  to 
pay,  in  order  to  redeem  the  premises,  all  except  the  amount  paid  by 
Smith  on  the  purchase  of  the  Hoyt  mortgage,  with  the  expenses  of 
the  foreclosure  and  sale,  and  of  recording  the  deed,  with  interest 
from  the  time  of  the  advance,  and  all  taxes  which  have  since  been 
paid  by  Smith  or  Keeler  upon  the  premises,  with  interest  from  the 
time  of  payment,'  and  the  sum  of  twenty  dollars,  found  by  the 
referee  as  a  reasonable  compensation  for  the  time  and  trouble  of 
Smith. 

And  it  is  referred  back  to  the  referee  to  make  and  state  upon  the 
basis  herein  indicated  the  computation  of  the  amount  which  must 
be  paid  by  the  plaintiffs  to  redeem  the  same ;  and  upon  the  making 
and  filing  of  his  report,  it  is  ordered  that  the  judgment  be  modified 
accordingly,  and  that  the  plaintiffs  have  sixty  days  within  which  to 
pay  the  redemption  money  as  so  adjusted,  after  notice  of  the  modi- 
fication of  the  judgment  and  the  amount  so  directed  to  be  paid, 
with  costs  of  appeal  to  the  appellants. 

Ordered  accordingly. 
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Daxn,  appellant,  y.  Kikqdom. 
Boid&nce — proof  of  marriagein  eases  of  erim,  eon. 

In  an  action  for  criminal  conversation  with  S.,  alleged  to  be  plaintiff's  wife,  to 
proTe  the  marriage  plaintiff  offered  himself  as  a  witness,  but  was  not  ad- 
mitted. He  then  offered  to  show  bj  witnesses  that  he  and  S.  had  lived 
and  cohabited  together  for  a  long  time  as  husband  and  wife,  and  lastly 
offered  in  evidence  the  certificate  of  a  justice  of  the  peace,  proved  to  be 
dead,  setting  forth  that  he  (the  justice)  had,  on  a  certain  date,  united  plain- 
tiff and  S.  in  the  bonds  of  matrimony.  The  certificate  did  not  state  that  the 
justice  knew  the  parties,  or  that  they  were  identified  to  him,  or  that  they 
were  of  sufficient  age  to  marry,  and  there  were  no  attesting  witnesses. 

Held,  that  the  evidence  was  incompetent  to  prove  the  marriage.  In  cases  of 
criminal  conversation,  etc.,  an  actual  marriage  must  be  proved.  The  hus. 
band  and  wife  are  not  entitled  to  testify  ta  the  fact  under  the  act  of  1867, 
and  general  reputation  of  marriage  is  insufficient. 

The  certificate  of  the  justice  offered  did  not  comply  with  the  statute  require- 
ments, and  was  not  proof  of  the  marriage. 

This  is  an  action  for  criminal  conyersation. 

At  the  trial  at  the  Onondaga  circuit  the  plaintiff,  to  proye  his 
marriage,  was  offered  as  a  witness  in  his  own  behal£  This  was  ob- 
jected to  by  the  defendant,  the  objection  sustained  and  the  eyidence 
excluded,  to  which  the  plaintiff  excepted. 

The  plaintiff  then  called  a  brother  of  plaintiff,  and  offered  to 
proye  by  him  that  about  fourteen  years  ago  the  plaintiff,  then 
being  a  single  man,  left  home  with  the  ayowed  intent  of  con- 
tracting marriage  with  Sarah,  his  present  wife;  that  he  returned 
after  a  few  hours'  absence,  accompanied  by  her;  that  he  then  intro- 
duced her  to  the  family  as  his  wife,  and  they  thereupon  both  stated 
that  they  had  been  married  by  Esquire  Sheldon,  that  they  com- 
menced living  together  as  husband  and  wife,  and  had  continued  so  to 
liye  together  as  husband  and  wife  until  the  plaintiff  separated  from 
her  on  account  of  the  matter  involyed  in  the  action,  and  had  raised 
a  family  of  children,  and  had  ever  been  receiyed  and  recognized  as 
husband  and  wife  by  the  family  of  each  and  their  acquaintances. 

Which  testimony  was  objected  to,  and  the  objection  sustained,  to 
which  the  plaintiff  excepted. 

The  plaintiff  then  proved  that  Allen  Sheldon  was  formerly  a  jus- 
tice of  the  peace  of  the  town  of  Cicero,  or  Onondaga,  in  said  county. 
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and  was  such  justice  on  the  11th  of  October,  1857,  and  that  such 
Sheldon  was  dead,  and  proved  his  signature  to  a  certificate  in  the 
words  following : 

^^This  certifies  that  the  rites  of  holy  matrimony  was  celebrated 
between  Marcus, Dann,  of  the  town  of  Hastings,  N".  Y.,  and  Sarah 

,  of  the  same  place,  on  the  11th  day  of  October,  at  Cigero,  by 

**  Allen  Shbldok, 

"  Witnesses :  *^  Justice  of  the  Peace!^ 

Which  was  objected  to  and  excluded,  and  the  plaintiff  duly  ex- 
cepted* The  court  thereupon,  on  motion  of  defendant's  counsel, 
nonsuited  the  plaintiff,  and  to  such  order  the  plaintiff's  counsel 
duly  excepted.  Judgment  was  duly  entered  up  on  such  nonsuit^ 
from  which  the  plaintiff  duly  appealed  to  this  court. 

Sedgmcks,  Kemiedy  &  Tracy ^  for  appellant,  cited  ffOara  y. 
BUsenlohfy  38  N.  Y.  298 ;  Clayton  v.  Wardell,  4  id.  234 ;  Scherpf  v. 
Szadeczkyy  1  Abb.  366 ;  2  Edm.  Stat  at  Large,  146,  §§  16, 17. 

Oray,  Clarke  &  CosteUo  and  L.  E.  Warren^  for  respondent,  cited 
Fenton  v.  Reed,  4  Johns.  58;  People  v.  Humphry y  7  id.  314;  Clay 
V.  WardeU,  5  Barb.  214;  S.  0.  aflBrmed,  4  N.  Y.  230;  Code,  §  398; 
Laws  1867,  chap.  887,  §  1 ;  Voorhies'  Code  (Ed.  1870),  §  398,  n.  *; 
2  Edm.  Stat  at  Large,  146, 147. 

E.  D.  Smith,  J.  It  has  long  been  settled  that  in  actions  for 
criminal  conversation  and  diyorce,  and  in  prosecutions  for  bigamy, 
an  actual  marriage  must  beproyed  —  and  that  in  these  cases  the 
cohabitation  of  the  parties  as  man  and  wife,  their  declaration  or 
admissions,  or  the  reputation  of  an  existing  marriage — or  the 
plaintiff's  acknowledgment  of  the  woman  as  his  wife,  and  holding 
her  out  as  such  to  his  friends  and  acquaintance,  and  her  reception 
in  the  family  as  such  are  not  sufficient  to  maintain  the  suit. 
2  Phil.  Ev.  .206 ;  Cowen  and  Hill's  note  (782),  410 ;  Morris  y.  Miller y 
4  Burr.  2057,  and  Birt  y.  Barlow,  1  Doug.  170 ;  2  GreenL  Ey.,  §  49 ; 
Fowler  y.  Reedy  4  Johns.  53 ;  7  id.  314. 

The  proof  offered  by  the  witness  Dann,  the  plaintiff,  Was  of  the 
class  held  insufficient,  and  was  properly  excluded  within  these  cases. 

The  plaintiff  was  not  a  competent  witness  to  prove  such  marriage. 
The  act  of  1867,  to  enable  husband  and  wife  to  be  witnesses  for  and 
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against  each  other  (Laws  1867,  chap.  887),  expressly  excepts  the 
cases  where  the  question  of  the  adultery  of  the  husband  or  wife  is 
in  controversy,  except  to  prove  a  former  marriage  in  case  of 
bigamy,  and  the  fact  of  marriage  in  actions  for  divorce.  « 

This  evidence  was  therefore  properly  excluded. 

The  certificate  of  marriage  was  also  properly  excluded.  It  was 
entirely  insufScient.  When  a  statute  makes  such  a  certificate  or 
any  class  of  ex  parte  or  extrajudicial  statements  evidence,  the  statute 
must  be  strictly  complied  with. 

This  certificate  fails  to  state,  as  required  by  the  statute,  that  the 
magistrate  knew  the  parties  described  in  such  certiticate,  or  that 
they  were  satisfactorily  proved  by  the  oath  of  tt  person  known  to 
him  to  be  the  persons  described  in  such  certificate,  and  that  he  had 
ascertained  that  they  were  of  sufficient  age  to  contract  marriage. 
It  also  fails  t6  state  the  name  and  place  of  residence  of  the  attesting 
witnesses,  and  no  attesting  witnesses  appear  on  the  face  of  the 
certificate  to  have  been  in  fact  present.  And  it  also  fails  to  state 
that,  upon  duo  inquiries  made,  there  appeared  no  lawful  impediment 
to  said  marriage. 

The  proof  was  entirely  insufficient  upon  this  point  of  the  mar- 
riage of  the  plaintiff  with  the  woman  in  question,  and  the  nonsuit 
was  properly  directed. 

The  judgment  should  therefore  be  affirmed. 

Judgment  affirmei. 


CowiKO  V.  Altman, 

BUU  and  nctsa — delay  in  preterUaUon  of  check — Illegal  comtderation, 

A  check  drawn  upon  a  bank,  dated  March  8, 1871,  was  received  for  valae  by 
another  bank  May  2,  1872.  The  drawer  and  payee  resided  and  both 
banks  were  located  in  the  same  place,  ffeldt  that  the  bank  did  not  receiye 
the  check  In  the  nsual  coarse  of  business,  and  the  drawer  was  not  cut 
off  from  a  defense  to  it  on  the  ground  that  it  had  passed  into  the  hands  of 
a  bona  fide  holder  without  notice. 

The  consideration  of  the  check  was  an  agreement  to  pay  the  payee  the  sum 
named  therein  for  his  services  as  assignee  in  bankruptcy  over  and  above 
the  fees  and  compensation  allowed  by  law. 

Held,  that  the  agreement  was  in  violation  of  section  45  of  the  United  States 
bankruptcy  act,  the  consideration  of  the  dieok  Illegal,  and  the  vhack 
void. 
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This  is  an  action  on  a  check  against  the  drawer;  the  check  was 
made  and  dated  at  Buffalo,  March  8, 1871,  to  the  order  of  Edwin 
A.  Holbrook,  and  deposited  with  his  attorney  to  be  subsequently 
delivered  to  him.  It  was  delivered  on  the  2d  day  of  May,  1872,  and 
presented  on  the  next  day,  May  3d,  to  the  Third  National  Bank  of 
Buffalo,  upon  which  it  was  drawn  by  the  Marine  Bank  of  said  city 
to  which  it  had  been  transferred  for  value  and  payment  refused 
The  action  was  tried  at  the  circuit  in  Erie  county,  in  April,  1873, 
where  a  yerdict  was  directed  for  the  plaintiff  and  the  case  ordered 
to  the  general  term  upon  exceptions. 

Oscar  Folsom  and  Sherman  S.  RogerSy  for  plaintiff. 

The  Marine  bank  was  a  bona  fide  holder  of  the  check.  Brown  v. 
Leavitt,  31  IN".  Y.  13;  Day  v.  Saunders,  3  Keyes,  347;  Lansing  v. 
Oaine,  2  Johns.  301.  The  check  was  not  past  due.  It  had  no 
inception  till  delivery  to  Holbrook.  The  date  is  on\j  prima  facie 
evidence  of  date  of  inception ;  the  actual  date  may  be  proved  other- 
wise. Chitty  on  Bills,  148, 149 ;  Byles  on  Bills,  68 ;  Story  on  Prom. 
Notes,  §  45 ;  Brewster  v.  McCardelly  8  Wend.  479.  The  defendant 
is  estopped  from  saying  that  the  bank  took  the  check  with  notice  of 
dishonor.  Boehm  v.  Sterling,  7  Term,  423 ;  Story  on  Prom.  Notes* 
§  492 ;  Chitty  on  Bills,  222;  Bailey  on  Bills,  164,  ch.  5,  §  3  (5th  ed.) 
A  check  is  not  due  until  payment  is  demanded.  Story  on  Prom. 
Notes,  §  491,  note ;  Rothschild  v.  Corney,  9  B.  &  0.  388. 

John  Oanson,  for  defendant. 

The  check  on  its  face  was  past  due  when  it  had  inception.  Down 
V.  Hailing,  4  B.  &  C.  330 ;  Brooks  v.  Mitchell,  9  Mees.  &  Wels.  15  ; 
1  Pars,  on  Bills,  271 ;  2  id.  71,  278,  279 ;  ' Herrick  v.  Woolverton, 
42  Barb.  50 ;  Loses  v.  Dunkin,  7  Johns.  70 ;  Sice  v.  Cunningham,  1 
Cow.  397,  407 ;  Moi-ey  v.  Wakefield,  41  Vt  24 ;  Little  v.  Phmnix 
Bank,  2  Hill,  426;  Alexander  v.  Birchfield,  7  Man.  &  G.  1061; 
Bridgeford  v.  Crocker,  imp..  Gen.  Term,  4th  Dep't,  Nov.,  1871.  It 
was  past  due  on  its  face  when  received  by  the  Marine  bank,  and  that 
bank  acquired  no  better  title  than  the  payee  had.  Down  v.  Hailing, 
4  B.  &  C.  330 ;  Weathered  v.  Smith,  9  Texas,  622 ;  Vairin  v.  Hobson, 
8  La.  50 ;  Brown  v.  Taber,  5  Wend.  666.  The  case  should  have 
been  submitted  to  the  jury.  Lancaster  Bank  v.  Woodward,  18  Penn. 
St  367.  The  consideration  for  the  check  was  illegal.  14  U.  S. 
Stat,  at  Large,  539,  §  45;  Haich  v.  Mann,  15  Wend.  45. 
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E.  D.  Smith,  J.  The  circuit' judge  erred,  I  think,  in  taking  the 
case  from  the  jury  and  directing  a  verdict  for  the  plaintilL  When 
this  check  was  presented  by  Clark  to  the  Marine  Bank,  and  received 
by  it  in  payment  of  a  note  due  from  him  to  said  bank,  it  appeared 
upon  its  face  to  be  overdue.  The  bank  could  not  seriously  claim 
that  they  took  it  in  the  ordinary  course  of  business,  and  without 
notice  that  it  was  overdue,  and  without  reasonable  ground  to  believe 
that  there  was  some  question  in  respect  to  its  validity,  or  some  de- 
fense to  it  on  the  part  of  the  drawer.  The  officers  of  every  bank  in 
this  State,  I  should  presume,  know  that  the  law  and  usage  require 
that  checks  drawn  upon  a  bank  by  a  citizen  of  the  place  where  the 
bank  is  situate  are  required,  in  the  exercise  of  due  diligence,  to  be 
presented  for  payment  at  the  bank  on  the  same  day  of  its  date,  or 
at  most  on  the  next  day  after  it  is  drawn  and  delivered.  This  check 
was  drawn  by  a  well-known  citizen  of  Buffalo,  on  the  Third  Na- 
tional Bank  of  that  city,  in  favor  of  another  citizen  of  said  city. 
It  was  dated  March  8th,  1871,  and  was  presented  at  the  counter  of 
the  Marine  Bank  for  negotiation  on  the  3d  day  of  May,  1872,  nearly 
fourteen  months  after  its  date.  The  Marine  Bank  could  not,  I  think, 
become  a  bona  fide  holder  of  the  check  under  such  circumstances  so 
as  to  cut  off  the  drawer  from  any  legal  defense  to  it  that  might  exist 
It  is  true  that  if  the  National  Bank  upon  which  the  check  was 
drawn  remained  sound,  and  no  loss  had  occurred  to  the  drawer  from 
the  non-payment  of  the  check  at  an  earlier  day,  the  defendant,  as 
between  himself  and  the  holder,  could  remain  liable  to  pay  the 
amount  of  said  check,  in  case  it  was  not  sooner  paid  at  the  bank, 
indefinitely,  or  until  the  statute  of  limitations  should  attach  to  such 
liability.    Little  v.  PhcBnix  Bank,  2  Hill,  426. 

The  only  question  really  in  the  cause  is,  whether  defendant  is  cut 
off  from  a  defense  to  the  check  on  the  ground  that  it  had  passed 
into  the  hands  of  a  bona  fide  holder  without  notice  of  any  defense 
to  it  by  the  drawer,  or  equity  on  his  part.  This  question  depends 
entirely  upon  the  point  whether  the  check  was  overdue  when  it  was 
received  by  the  Marine  Bank.  Checks  represent  money — cash — 
they  are  not  intended  as  securities  or  for  circulation.  Claflin  v. 
Farmers  and  Citizens?  Bank,  25  N.  Y.  299.  They  are  drafts  upon 
the  drawer's  bank  to  pay  forthwith  the  amount  of  money  specified 
therein  to  the  payee  therein  named.  They  are  drafts  payable  on 
demand,  and  according  to  their  design  and  -office  the  demand  is  to 
be  immediate,  in  the  sense  of  and  according  to  the  usage  of  banks. 
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In  1  Parsons  on  Bills  and  Notes,  271,  it  is  said  of  checks :  "  They 
are  payable  on  demand  when  not  written  otherwise,  bat  differ  from 
bills  on  sight  or  notes  on  demand  in  this,  that  they  are  not  intended 
for  circalation,  and  are  considered  dishonored  at  a  much  earlier 
period.'*  In  2  Parsons  on  Bills,  etc.,  79,  he  says :  "A  check  payable  on 
demand  may  be  said  to  be  always  oyerdue.  In  one  respect,  one  who 
takes  it  sometime  after  it  is  dated,  is  said  to  acquire  no  other  title 
to  it  than  his  transferor  had."  This,  of  course,  as  the  author  says, 
depends  upon  the  question  whether  so  much  time  had  elapsed 
between  the  date  of  the  check  and  its  attempted  negotiation,  as  to 
put  the  receiver  on  his  guard.'  In  Dovm  y.  Hatting y  4  B.  &  0.  330, 
the  check  was  taken  by  the  defendant  five  days  after  its  date. 
HOLBYDX,  J.y  said:  ^'That  was  a  circumstance  which  ought  to 
have  excited  his  suspicion.''  And  Abbott,  C.  J.,  after  consultation, 
said :  '^  We  are  of  tiie  opinion  that  an  instrument  of  this  nature 
coming  to  the  hands  of  a  party  so  long  after  its- date,  is  to  be  con- 
sidered in  the  same  light  as  a  bill  of  exchange  overdue."  In  the 
case  of  Vairin  di  Reel  v.  Hobsan  A  Co.,  8  La.  50,  the  defendant 
made  a  check  for  $600,  dated  July  14,  1834,  and  delivered  it  to 
a  creditor  who  lost  it,  and  they  repaid  him  the  amount.  The  plain- 
tiff purchased  the  lost  check  about  the  seventh  or  tenth  of  August 
afterward,  of  a  person  having  possession  of  it,  and  without  notice 
of  the  loss.  Held,  ^'  that  the  check  was  overdue,  and  was  to  be 
considered  as  a  bill  overdue  from  the  lapse  of  time  between  its  date 
and  negotiation  —  twenty-six  or  twenty-seven  days."  In  Herrick  v. 
Wolverton,  42  Barb.  50,  it  wbs  held  "thst  a  note  payable  on  demand 
and  transferi'ed  nearly  three  months  after  its  date,  where  the  par- 
ties had  their  place  of  business  in  the  same  city  and  on  the  same 
street,  was  overdue,  so  as  to  subject  it  to  any  defense  existing  in 
behalf  of  the  maker  against  the  payee,  previously  to  the  transfer." 

Since  the  foregoing  was  written  I  have  received  a  copy  of  the 
opinion  of  my  brother  Talcott  in  the  case  of  Bridgeford  v.  Crockery 
decided  in  this  department  in  the  November  term,  1871.  In  that 
case  the  action  was  upon  a  check  of  the  defendant  for  $5,000,  dated 
at  Buffalo,  July  22,  1867,  upon  the  Mechanics'  National  Bank, 
New  York,  to  the  order  of  P.  Garvin.  It  appeared  on  the  trial 
that  the  check  was  negotiated  by  Garvin  on  the  twenty-sixth  day 
of  October  afterward  for  a  valuable  consideration.  The  question 
at  the  circuit  was,  whether  the  check,  having  been  fraudulently 
diverted  from  the  use  for  which  it  was  designed,  the  plaintiff  could 
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nevertheless  recover  on  it  as  a  bona  fide  holder.  The  circuit  judge 
80  held  and  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  within  the  law  merchant,  provided  he  was  ignorant  of  the 
fact  that  Garvin  had  misapplied  the  check.  This  part  of  the  charge 
was  excepted  to,  and  also  the  refusal  of  the  judge  to  charge  as 
requested,  "  that  if  the  first  inception  of  the  check  was  its  transfer 
to  the  plaintiff  Garvin,  that  it  was  then  dishonored  paper,  and  the 
plaintiff  took  it  subject  to  the  equities  between  the  parties."  The 
plaintiff  had  a  verdict 

My  brother  Taloott,  after  referring  to  several  English  cases  on 
the  subject,  said  as  follows:  ^'Whether  the  court  is  authorized  to 
say  that  a  bank  check,  specifying  no  day  of  payment,  must  be 
deemed  to  be  past  due  and  dishonored,  so  that  any  one  who  takes 
it  for  value  of  the  payee,  takes  it  at  his  peril,  as  to  any  defense 
between  the  latter  and  the  drawee,  or  whether,  as  the  English 
authorities  hold,  the  lapse  of  time  is  merely  evidence  to  go  to  the 
jury  on  the  question  of  the  good  faith  of  the  holder,  it  must  be 
erroneous  to  hold  as  matter  of  law  that  such  a  check,  negotiated 
by  the  payee  over  three  months  after  its  date,  cannot  be  deemed 
overdue  and  dishonored  at  that  time,  but  that  the  holder,  for  value 
without  notice,  is  in  such  a  case  as  matter  of  law  protected  against 
a  defense  existing  as  between  the  maker  and  the  payee,"  and  in 
accordance  with  this  View  the  judgment  was  reversed,  but  without 
deciding  whether  the  question,  "Whether  the  check  was  dis- 
honored," was  one  for  the  court  or  for  the  jury  as  a  question  of 
notice  and  good  faith,  according  to  the  English  cases  therein 
referred  to.  Rotschild  v.  Corney,  9  B.  &  G.  388,  and  Bank  of  Bengal 
V.  Fagan,  7  Mobre^s  P.  C.  61. 

Without  discussing  the  question,  whether  the  point  is  one  of  law 
for  the  court,  or  for  the  jury  as  held  in  some  of  the  English  cases,  I 
will  simply  suggest  that,  in  my  opinion,  it  is  impossible  to  find  or 
hold  as  matter  of  law  or  fact  that  a  check,  as  between  parties  living 
in  the  same  city  with  bank  upon  which  it  is  drawn,  can  be  nego- 
tiated or  received  five  or  six  days  after  its  date  so  as  to  give  the 
holder  the  right  of  a  bona  fide  holder  of  commercial  paper,  received 
in  the  ordinary  course  of  business,  for  value.  It  cannot  in  such 
case  be  taken  and  received,  it  seems  to  me,  in  the  ordinary  and  usual 
course  of  business  in  respect  to  the  presentment  of  checks  for  pay- 
ment, when  the  neglect  of  the  holder  to  present  it  for  payment  has 
been  such  as  to  discharge  the  drawer  and  any  indorser  upon  it  in 
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oase  of  its  non-payment  by  the  bank  npon  which  it  is  drawn.  The 
defendant  clearly  proved,  and  the  fact  is  nndispated,  that  the  con- 
sideration for  this  check  was  an  allowance  or  promise  agreed  to  be 
paid  the  payee  thereof  for  his  services  as  an  assignee  in  bankruptcy, 
over  and  above  the  fees  and  compensation  allowed  by  law,  and  in 
express  violation  of  section  45  of  the  United  States  bankrupt  act. 
This  consideration  was  illegal  and  the  check  void.  I  do  not  see 
why  the  defendant  did  not  establish  a  complete  defense  to  this  check. 
I  think  the  motion  for  a  new  trial  should  be  granted,  with  costs  to 

abide  the  event. 

New  trial  granted. 


HuNN  V.  HuNir,  appellant 

Bfmdencs — canfldentieU  eammunieatiofu  to  phyrieiaM —  AdvU&ry> 

In  an  action  for  divorce,  upon  the  ground  of  adulterj,  a  physician  leatified  to 
certain  circumBtances  and  conversationB  tending  to  establish  the  fact  of 
adultery,  and  stated  that  he  derived  his  information  from  the  defendant 
as  a  patient,  in  professional  confidence.  HM,  that  the  testimony  of  wit- 
ness was  inadmissible,  under  the  statute  forbidding  the  disclosure  by  a 
physician  of  professional  communications  (2  R.  S.  406,  g  73). 

A  witness  testified  that  he  saw  defendant  in  a  saloon  where  a  g^l  attended 
the  bar.  Saw  the  girl  and  defendant  go  into  a  hall  together.  There  was 
no  evidence  as  to  the  character  of  the  house.  Heldt  insufficient  to  estab* 
lish  adultery. 

This  action  is  one  for  a  divorce  on  the  ground  of  adultery.  The 
defendant  answered  denying  the  adultery  charged  in  the  complaint, 
and  setting  up  the  adultery  of  the  plaintiff  as  a  defense. 

The  issue  was  referred  to  a  referee  for  trial. 

The  referee  finds  that  the  defendant  had  committed  the  adultery 
charged  and  directed  judgment  for  the  plaintiff.  Judgment  was 
accordingly  ordered  by  the  court  in  confirmation  of  said  report, 
from  which  the  defendant  appealed  to  this  court. 

One  of  the  witnesses  for  plaintiff,  in  answer  to  the  interrogatories 
of  counsel,  testified  as  follows:  '^I  am  a  physician  and  practicing 
at  Phoenix ;  the  defendant  was  a  patient  of  mine  in  the  fall  and 
winter  of  1869  and  1870.  The  conversation  I.,  am  asked  to  state  by 
the  plaintiff  was  in  a  degree  confidential ;  he  called  on  me  as  a  phy« 
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siclan  for  professional  adyice ;  we  occupied  the  relation  of  physician 
and  patient^' 

Defendant's  counsel  objected  to  any  communication  or  conyersa- 
tions  between  witness  and  defendant  in  relation  to  the  subject  of 
their  consultations,  on  the  ground  that  they  were  privileged  commu- 
nications. 

The  objection  was  overruled,  to  which  defendant's  counsel  ex- 
cepted. The  witness  then  gave  a  detailed  statement  of  certain  facts 
and  admissions  tending  to  'show  the  commission  of  adultery  by 
defendant. 

W'  Sanders,  for  appellant,  cited  Wood  v.  Wood,  2  Paige,  108;  3  B 
S.  690,  §  104  (6th  ed.);  Johnson  v.  Johnson,  4  Paige,  468;  S.  C, 
14  Wend.  641;  Williamsons.  Williamson,  1  Johns.  Oh.  488. 

L.  W.  Robinson,  for  respondent,  cited  4  Sandf.  Oh.  692;  Van 
Epps  V.  Van  Epps,  6  Barb,  320 ;  Langsiaff  v.  Langstaff,  Wright, 
148 ;  Richardson  v.  Richardson,  4  Part  467 ;  Bishop  on  Marriage 
and  Divorce,  626 ;  Loveden  v.  Loveden,  2  Hag.  Oon.  I,  24 ;  Johnson 
V.  Johnson,  4  Paige,  460 ;  7  id.  60 ;  Smith  v.  Smith,  4  id.  432 ;  Cal- 
kins V.  Long,  22  Barb.  97 ;  Stephens,  v.  Vroman,  18  id.  260 ;  John- 
son V.  Johnson,  14  Wend.  637 ;  Matchen  v.  Maichen,  6  Barb.  Oh. 
332 ;  Turney  v.  Turney,  4  Edw.  Oh.  666. 

E.  D.  Smith,  J.  The  finding  of  the  referee  that  during  the  sum- 
mer of  1869  the  said  defendant,  while  navigating  or  running  a  canal 
boat,  upon  the  Erie  canal  and  other  canals  of  the  State,  did  commit 
adultery  and  have  carnal  connection  with  a  certain  woman  em- 
ployed by  him  on  said  boat  as  a  cook,  was  based  entirely  upon  the 
testimony  of  the  witness  Bice.  Bice  was  a  physician,  and  by  his 
testimony  the  plaintiff  proved  that  the  defendant  had  the  venereal 
disease  in  December,  1869,  and  took  it  from  a  female  on  board  his 
boat  previously  to  that  time  in  said  year.  This  evidence  was  ob- 
jected to  by  the  defendant's  counsel  before  it  was  given,  on  the 
ground  that  it  was  proof  of  communications  or  conversations  which 
were  privileged  and  inadmissible,  and  the  objection  was  overruled. 
The  physician  stated  that  the  defendant  called  on  him  as  a  physi- 
cian for  professional  advice,  and  that  they  occupied  the  relation  of 
physician  and  patient. 

The  evidence  given  by  this  witness  was  clearly  inadmissible  under 
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statute  proliibiting  a  physician  firom  disclosing  any  information 
which  he  may  have  acquired  in  attending  any  patient  in  a  profes- 
sional character.  3  R  S.  690  (5th  ed.),  §  104;  2  id.  406,  §  73; 
Johnson  y.  Johnson^  4  Paige,  468 ;  S.  0.  on  appeal,  14  Wend.  641. 

The  finding  of  the  referee,  also,  that  the  defendant  committed 
adultery  with  a  female  unknown  to  the  plaintiff,  at  a  house  of  ill- 
fame  in  Buffalo,  in  the  month  of  July,  I87I9  is,  I  think,  not  sustain- 
able upon  the  evidence.  The  witness  Albio,  upon  whose  testimony 
this  finding  is  based,  does  not  in  fact  testify  that  he  saw  the  defend- 
ant in  the  city  of  Buffalo  in  the  year  1871.  He  saw  him  there  in 
1869,  and  then  saw  him  in  a  saloon  about  8  o'clock  in  the  evening. 
A  girl  tended  the  bar,  and  he  saw  the  girl  go  from  the  bar  into  a 
hall,  and  the  defendant  also  went  into  the  same  hall;  and  that  is  all 
he  saw.  There  was  no  reliable  proof  that  this  was  a  house  of  ill- 
fame  at  that  time,  or  that  the  defendant  had  any  intercourse  with 
any  female  therein.  The  evidence  was  altogetiier  too  weak  and 
loose  to  base  a  finding  that  the  defendant  then  and  there  committed 
adultery,  as  found. 

The  ^judgment,  I  think,  should  be  reversed,  and  a  new  trial 

granted. 

Judgment  reversed. 


McGlakathak  v.  New  Yobk  and  Oswego  MiDLAin>  Bailboad 

OoMPAKY,  appellant 

Prvncifpal  and  agent — work  done  under  cantraei — when  employer  liable  for 

acts  of  contractor. 

80  far  as  a  contractor  acts  within  the  scope  of  his  employment  he  is  to  be 
deemed  the  agent  of  his  employer,  and  his  act  is  the  act  of  his  principal. 
But  to  hold  the  employer  liable  for  the  trespass  of  the  contractor,  the  con- 
tract must  have  been  to  do  the  act  complained  of. 

This  rule,  howeyer,  applies  only  to  direct  or  consequential  injuries,  and  has  no 
application  to  a  case  where  the  trespass  complained  of  consists  in  the  tak- 
ing, by  the  contractor,  of  the  property  of  another  and  appropriating  it  to 
the  use  of  his  employer. 

A  firm  of  contractors,  employed  to  build  the  Midland  railroad,  took,  from  plain- 
tiff's premises,  a  quantity  of  materials  and  used  them  in  the  construction 
of  the  railroad.  This  was  done  with  the  knowledge  of  the  engineer  and 
several  of  the  directors  of  the  railroad  company.  Held,  that  the  company 
was  liable  for  the  acts  of  the  contractors. 
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This  is  an  appeal  from  a  judgment  rendered  upon  the  report  of 
a  referee. 

The  action  was  brought  to  recover  for  a  quantity  of  sand,  earth 
and  gravel  alleged  to  have  been  taken  from  plaintiff's  land  by  the 
defendant  in  the  construction  of  its  road  across  the  plaintiff's  farm, 
in  the  town  of  Verona»  and  county  of  Oneida. 

The  railroad  was  built  at  this  place  by  a  firm  by  the  name  of 
McNary,  Claffin  &  Co.,  under  a  contract  with  the  defendant 

The  referee,  by  whom  the  case  was  tried,  found,  as  matter  of  facl^ 
that  ^'  the  defendant,  to  get  material  for  the  construction  of  said 
road,  took  the  soil  off  from  one  hundred  and  thirteen  rods  of  the 
plaintiff's  land  without  his  leave  and  made  bank  of  it.  And  that 
the  defendant  also  entered  upon  other  land  of  the  plaintiff,  on  the 
shore  of  Oneida  lake,  and  took  a  considerable  quantity  of  gravel, 
fine  sand  and  other  material  drifted  up  by  the  lake,  amounting  to 
eight  hundred  yards  of  gravel,  and  between  three  and  four  thousand 
tons  of  material,  which  latter  included  five  hundred  tons  of  fine 
sand,  so  called,  having  a  value  in  commerce,  and  worth  seventy-five 
cents  per  ton  where  it  lay  on  the  shore  of  the  lake." 

And,  as  a  conclusion  of  law,  he  held  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  earth  from  said  one  hundred  and  thir- 
teen rods  of  land,  and  for  the  sand  and  other  material  so  taken  in 
aH,  the  amount  of  $431.75,  for  which  he  rendered  judgment ;  from 
which  the  defendant  duly  appealed  to  this  court. 

M.  J.  Slioecraft,  for  appellant  The  defendant  was  not  liable  for 
the  acts  of  the  contractors.  Bedfield  on  Railways,  377,  §  168 ;  Kelly 
V.  Mayor  of  New  York,  11  N.  Y.  432  ;  Coon  v.  The  S.  &  U.  R.  R* 
Co,,  5  id.  493  ;  Minium  v.  Main,  7  id.  222 ;  Weed  v.  Panama  R.  R. 
Co.,  17  id.  362;  McCullough  v.  Moss,  6  Denio,  5G7 ;  Ba7ik  v.  iV.  T. 
d  N.  H.  R.  R.  Co.,  13  N.  Y.  633;  Blake  v.  Ferris,  5  id.  48!  The 
knowledge  of  one  or  two  direcjtors  of  defendant  of  the  act 
would  not  render  the  defendant  liable.  Angell  &  Ames  on  Corp. 
316 ;  Adriance  v.  Roome,  52  Barb.  399 ;  Hotoell  v.  Christy,  3  Lans. 
238 ;  Seymour  v.  Wychoff,  10  N.  Y.  213 ;  Roach  v.  Coe,  1  E.  D.  Smith, 
175 ;  HiayerY.  Boston,  19  Pick.  516  ;  Mitchell  v.  Rockland,  41  Me. 
363 ;  Thompson  v.  Sixpenny  Savings  Bank,  5  Bosw.  293. 

Johnson  d  Prescott,  for  respondent 
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E.  D.  Smith,  J.  Upon  the  facts  found  by  the  referee  the  judg- 
ment rendered  him  was  clearly  correct.  The  defendants  insist  that 
the  earth,  gravel  and  sand  taken  from  tlie  plaintiff's  land  was  not 
taken  by  their  authority,  but  was  taken  by  the  contractor  engaged 
in  the  construction  of  their  railroad  through  the  plaintiff's  farm,  and 
for  whose  acts  they  are  not  responsible. 

The  work  upon  the  defendants'  road  through  the  plaintiff's  farm 
was  clearly  performed  by  contractors  employed  by  the  defendants. 

The  referee  has  in  effect  found  and  held  that  the  acts  of  these 
contractors  and  their  agents,  servants  and  workmen  were  the  acts  of 
the  defendants. 

The  law,  I  take  it,  is  well  settled  that  so  far  as  contractors  act 
within  the  scope  of  their  employment  they  are  to  be  deemed  the 
agents  of  their  employers,  and  their  acts  are  the  acts  of  their  princi- 
pals. But  to  hold  an  employer  liable  for  the  trespasses  of  contract- 
ors or  their  seiTants,  the  contractor,  as  a  general  proposition,  must 
have  contracted  to  do  the  act  complained  of.  In  such  case  as  Lord 
Campbell  says  in  Ellis  v.  The  Sheffield  Oas  Ccmaumsrif  Company y 
22  Eng.  Law  &  Eq.  198, ''  if  the  contractor  does  that  which  he  is 
ordered  to  do,  it  is  the  act  of  the  employer." 

It  is  quite  clear,  I  think,  in  this  case  that  the  contractors,  McjN^ary, 
Glaffin  &  Co.,  and  all  their  servants  and  agents  who  entered  upon 
the  plaintiff's  land  and  took  his  sand,  gravel  and  other  materials 
therefrom,  used  by  them  in  constructing  defendants  road-bed,  were 
simply  trespassers.  They  had  no  express  contract  with  the  defend- 
ants, authorizing  or  requiring  them  to  commit  such  trespasses.  In 
this  view  apparently  the  acts  of  trespass  complained  of  by  the  plain- 
tiff are  the  acts  of  the  contractors  employed  by  the  defendants  to 
construct  their  road. 

But  the  rule  that  exempts  the  employer  in  respect  to  the  acts  of 
contractors,  as  above  stated,  applies,  I  think,  only  to  direct  or  con- 
sequential injuries  committed  by  them,  and  can  bear  no  application 
to  cases  like  this  where  the  trespass  complained  of  oonsists  in  the 
taking,  by  the  contractor,  of  the  property  of  another  and  appropriat- 
ing it  to  the  use  and  benefit  of  an  employer. 

It  is  quite  apparent,  upon  the  testimony  in  this  case,  that  the 
plaintiff's  sand  and  gravel,  and  other  material  for  which  this  action 
was  brought,  was  taken,  used  and  appropriated  for  the  construction 
of  the  bed  of  the  defendants'  road  through  the  plaintiff's  farm  by 
said  contractors,  with  the  knowledge  and  assent  of  the  defendants. 
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through  their  engineers  and  several  of  the  directors  of  their  com- 
pany; at  least  I  think  there  is  ahandant  eyidence  in  the  case  to 
warrant  the  referee  in  so  finding  as  matter  of  fact  The  defendants 
clearly  made  no  other  provision  for  the  supply  of  the  earth  requisite 
to  construct  the  bed  of  their  road  through  the  plaintiff's  farm.  It 
is  quite  clear  that  two  of  the  directors  of  the  defendants'  company, 
with  engineers  in  charge  of  the  work  of  construction  of  such  road, 
saw  the  contractors  at  work  taking  earth  from  plaintiff's  land,  and 
using  it  to  construct  said  road-bed,  and  knew  that  they  had  no  right 
to  take  such  earth,  and  assented  thereto  if  they  did  not  direct  them 
so  to  do.  The  earth  so  taken  must,  therefore,  I  think,  be  deemed 
to  have  been  taken  and  converted  to  the  defendants'  use  with  their 
knowledge  and  assent,  and  the  referee  was  entitled  so  to  hold. 

I  cannot  see  upon  what  ground  or  principle  the  defendants  can 
retain  the  benefit  of  the  trespass  by  their  contractors  thus  commit- 
ted for  their  benefit,  and  be  exempt  from  paying  for  the  value  of 
such  property.  As  well  might  the  receiver  of  stolen  property 
appropriate  the  same  to  his  use,  knowing  that  they  were  stolen, 
and  fh)m  whom,  and  claim  exemption  from  all  liability  for  the 
return  of  the  goods,  or  payment  therefor,  if  return  was  imprac- 
ticable, on  the  ground  that  he  was  not  primarily  a  particeps  criminis 
in  the  larceny. 

The  judgment  is  right,  I  think,  and  should  be  affirmed. 

Judgment  affirmed. 


Johnson,  receiver,  etc.,  appellant,  v.  Martin  et  dL 

Beceifoer — swretiee — hond. 

In  an  order  of  a  county  judge  appointing  a  receiver,  in  supplementary  pro> 
ceedingB,  the  receiver  was  required  to  execute  a  bond  with  sureties. 
Held,  that  at  least  two  sureties  were  required,  and  an  obligation  under  seal ; 
and  the  execution  and  filing  of  an  instrument  in  the  form  of  a  bond,  not 
sealed,  and  signed  by  only  one  surety,  did  not  authorize  the  receiver  to  act. 

Appeal  by  the  plaintiff  from  a  judgment  of  nonsuit  rendered  at 
special  term,  upon  the  ground  that  plaintiff  not  having  filed  a 
proper  bond  was  not  entitled  to  sue  as  receiver.  The  facts  appear 
sufficiently  in  the  opinion. 
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J.  B.  Finch,  for  appellant.  The  appointment  of  plaintiff  as 
receiyer  was  effectual  and  aathorized  him  to  bring  the  action. 
Code,  §  298 ;  Rogers  y.  Coming,  44  Barb.  229 ;  Bostwioh  y.  MencJc, 
40  N.  Y.  383 ;  Broad  y.  WicJcham,  cited  in  1  Smith's  Ch.  Pr.  500 ; 
Verplaneh  y.  Mercantile  Ins,  Co,,  2  Paige,  438 ;  Wilson  y.  Wilson,  1 
Barb.  Oh.  594;  Steele  y.  Sturges,  5  Abb.  442. 

The  objection  to  the  bond  cannot  be  raised  by  defendant.  Tyler 
y.  WiUis,  33  Barb.  327 ;  Tyler  y.  Whitney,  12  Abb.  465 ;  Sperling  y. 
Levy,  10  id.  426. 

The  receiyer  filed  the  security  required  by  the  order.  Kelly  y. 
MeCormick,  28  N.  Y.  318 ;  United  States  y.  Linn,  15  Pet  290 ;  Ward 
y.  Whitney,  8  N.  Y.  442. 

D.  H.  BoUes,  for  respondent  The  instrument  did  not  comply 
with  the  order,  haying  but  one  surety  and  not  being  sealed.  Bur- 
riU's  Law  Diet,  title  "  Surety ; "  id.,  title  «  Bond ; ''  People  y.  Wiley,  3 
HiU,  194. 

Defendant  could  raise  the  objection.  Bank  of  Havana  y.  Magee, 
20  N.  Y.  359. 

The  defect  in  the  complaint  is  ayailable  on  appeal,  though  not 
raised  by  demurrer.  Oillett  y.  Fairchild,  4  Denio,  80 ;  Dayton  y. 
Connah,  18  How.  326. 

E.  D.  Smith,  J.  The  plaintiff  is  a  receiyer  appointed  by  the 
county  judge  of  Cattaraugus  county  in  supplemental  proceedings 
upon  four  judgments.  The  action  was  brought  to  set  aside  trans- 
fers of  property  by  the  judgment  debtor.  The  action  being  at  issue 
was  tried  at  the  special  term,  and  the  plaintiff  nonsuited  upon  the 
ground  that  he  has  not  complied  with  the  orders  appointing  him 
receiyer,  by  the  execution  of  a  bond  with  sureties.  He  had  executed 
an  obligation  in  each  of  said  suits  in  the  form  of  a  bond,  with  one 
surety  and  without  seals. 

It  was  objected  that  this  was  not  a  compliance  with  the  order 
appointing  him,  and  the  circuit  judge  sust^ed  the  objection  and 
directed  a  nonsuit 

The  appointment  of  a  receiyer  is  perfected  by  the  filing  of  the 
order  for  his  appointment  with  the  report  of  the  referee  and  the  se- 
curity required  by  such  order  and  report  In  this  case  the  order  of 
the  county  judge  required  the  receiyer  to  execute  a  bond,  with  sure- 
ties.   Ko  title  passed  and  no  authority  as  receiyer  was  conferred  or 

Vol.  I,  N:  T.  Rep.— 64 
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existed  till  the  receiver  named  in  the  order  complied  with  the  order 
for  his  appointment  Thompson  on  Provisional  Remedies,  477, 480;^ 
Banks  v.  Potter,  21  How.  469 ;  Conger  v.  Land,  19  id. ;  Voorhees  v. 
Seymour^  26  Barb.  569. 

Two  sureties,  at  least,  were  required  by  the  terms  of  the  order, 
and  it  is  usual  to  require  two  (Edw.  on  Beceiyer,  89),  but  the  court 
may  dispense  with  two  and  take  one.  Case  of  Mechanic^  Fire  Ins. 
Co.,  5  Abb.  446.  The  security  is  usually  by  bond.  The  order  re- 
quired a  bond  in  this  case,  which  meant  an  obligation  under  seal 
Nothing  else  is  a  bond. 

The  receiver  in  this  instance  clearly  did  not  comply  with  the 
order,  and  his  appointment,  therefore,  was  not  complete,  and  he  had 
no  right  to  sue. 

The  nonsuit  was  properly  ordered,  and  the  judgment  should  be 
affirmed. 

Jiidgmmt  affirmed. 


Ohilds  v.  Dblaney,  appellant. 

Evidence — eofMnurUcatians  hettoeen  party  arid  attorney —grounds  of  dtjeetion 

wh^en  unnecessary. 

loBtrnetionB  given  by  a  party  to  hiB  attorney  not  in  the  presence  of  the  opposing 
party,  in  respect  to  a  settlement  of  matters  in  dispute,  are  inadmissible  in 
behalf  of  the  party  giving  them. 

When  evidence  is,  npon  its  face,  apparently  admissible,  the  party  objecting 
thereto  is  bound  to  state  the  grounds  of  his  objection ;  but  where,  upon  its 
face,  it  appears  inadmissible,  a  general  objection  to  it  as  improper  is  sufB- 
dent  to  call  upon  the  party  ofiexing  it  to  show  the  grounds  of  its  admissi- 
bility. 

Appeal  by  one  of  the  defendants  from  a  judgment  at  circuit,  en- 
tered upon  the  verdict  of  the  jury. 

The  action  was  for  the  conversion  of  personal  property.  The 
question  litigated  at  the  trial  out  of  which  the  exceptions  of  the 
appellants  arose,  was  whether  the  claims  of  the  plaintiff  had  been 
settled  by  the  parties.  Previous  to  the  commencement  of  this  action, 
the  parties,  each  having  claims  against  the  other,  had  a  personal 
interview.    Evidence  was  given  tending  to  show  that  at  this  inter- 
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view  a  yerbal  agreement  was  made  for  the  settlement  of  all  the 
claims  between  them,  and  that  it  was  understood  that  all  claims 
were  settled  and  ended,  and  that  the  attorneys  for  the  parties  were 
to  draw  up  proper  receipts  and  vouchers  to  be  signed  by  each  party. 

After  this  a  release  of  all  claims  was  executed  by  the  defendant 
and  a  satisfaction  of  two  judgments  held  by  plaintiff  against  defend- 
ant was  executed  by  plaintiff.  The  attorney  for  defendant  who  at- 
tended to  the  settlement  testified  that  a  full  release  was  not  required 
of  plaintiff,  because  the  witnesS  was  told  by  plain tiff^s  attorney  in  the 
matter  that  the  judgments  were  the  only  claims  held  by  plaintiff 
against  defendant. 

The  plaintiff  and  his  attorney  in  the  matter  testified  that  plaintiff 
privately  gave  the  attorney  instructions  not  to  release  the  claim  in 
suit  when  offered ;  the  testimony  was,  as  to  the  directions  given  by 
plaintiff,  objected  to  by  defendant  as  improper,  and  an  exception 
taken  as  to  its  admission.  Defendant  showed  that  plaintiff,  imme- 
diately after  the  settlement,  had  told  a  third  party  lliat  the  defend- 
ant, Delaney,  ^*  thought  it  was  a  settlement  of  all  things,  but  that 
he  (plaintiff)  did  not  intend  it  as  such,"  and  offered  to  show  that 
this  was  said  in  a  jubilant  manner,  which,  under  plaintiff's  objection, 
he  was  not  permitted  to  do. 

8.  D,  Porter  and  Sherman  8,  Rogers,  for  appellant 

Geo.  W.  Cothran,  for  respondent 

The  objection  to  the  evidence  of  the  conversation  between  plain- 
tiff and  his  attorney  as  improper,  is  too  general.  VdUon  v.  National 
Assur.  Co.y  20  N.  Y.  35 ;  Shaw  v.  Smith,  3  Keyes,  316 ;  Etheredge 
V.  Ladd,  44  Barb.  69 ;  Newton  v.  Harris,  6  N.  Y.  345 ;  Bronner  v. 
Frauenthal,  9  Bosw.  363. 

A  new  trial  will  not  be  granted  upon  ground  of  incompetent 
evidence  which  has  done  no  harm.     Crary  v.  Sprague,  12  Wend.  41. 

The  instructions  given  by  plaintiff  to  his  attorney  were  admis- 
sible. Valton  V.  National  Assur.  Co,,  11  Abb.  268 ;  Bank  of  Monroe 
V.  Culver,  2  Hill,  631. 

The  agreement  at  the  interview  was  void  by  the  statute  of  frauds. 
Brand  v.  Brand,  49  Barb.  346 ;  Lawrence  v.  Wood,  4  Bosw.  354. 

The  interview  did  not  amount  to  an  agreement  Day  v.  Roth,  18 
N.  Y.  466;  Fost&r  v.  Trull,  12  Johns.  458;  Osiorn  v.  Bobbins,  37 
Barb.  481 ;  Tilton  v.  A  kott,  26  id.  598 ;  Oarvey  v.  Jarvis,  54  id. 
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179;  Clark  i.  Doles,  20  id-  42;  Russell  v.  LytU,  C  WenA  390; 
Hawley  t.  Foote,  19  id.  516 ;  Daniels  v.  HaUenbeck,  id.  408 ;  Brook- 
lyn Bank  t.  De  Grauto,  23  id.  342 ;  Suydam  y.  Jones,  10  id.  180 ; 
Delacroix  r.  Bulkley,  13  id.  11 ;  Allen  t.  Jaquish,  21  id.  628 ;  JSiliy 
T.  ffrar^*,  23  id.  82 ;  dough  t.  Murray,  3  Rob.  16 ;  Miichett  v. 
Hawley,  4  Denio,  414. 

E.  D.  Smith,  J.  The  only  qnestion  demanding  consideration  in 
thifl  case  arises  npon  the  exceptions  taken  by  the  defendant's 
counsel  on  the  trial  to  the  testimony  of  the  plaintiff  and  that  of 
his  attorney  Halbert,  in  respect  to  the  instructions  of  the  plaintiff 
to  his  said  attorney  in  respect  to  the  settlement  with  the  defendant 
It  appears  that  after  some  conversation  between  the  parties  in 
respect  to  a  settlement,  it  was  referred  to  their  attorneys  to  draw 
up  and  prepare  the  proper  vouchers  and  receipts  to  be  signed 
by  each. 

The  defendant  claimed  and  testified  that  in  such  conversation  it 
was  agreed  that  all  claims,  accounts  and  demands  of  every  name 
and  nature  should  be  settled  and  released  on  both  sides.  This  was 
denied  by  the  plaintiff,  and  he  testified  under  objection  that  he 
employed  Halbert  to  attend  to  the  matter  of  settlement  for  him, 
and  told  his  said  attorney  that  Delaney  claimed  to  have  a  claim 
against  him,  and  that  he  did  not  think  Delaney  would  release  it 
for  the  judgments  spoken  of,  because  he  (plaintiff)  had  a  large 
claim  against  him.  That  Halbert  then  asked  him  if  he  would 
release  that  claim  against  Delaney  in  the  proposed  settlement,  and 
he  (plaintiff)  told  him  not  to  release  that  claim  on  any  account 
The  attorney  Halbert  testified  to  the  same  conversation.  This 
testimony  was  objected  to  as  improper,  but  admitted  by  the  court, 
and  the  defendant's  counsel  excepted. 

I  have  no  doubt  this  evidence  was  inadmissible.  The  evidence 
consisted  of  the  declarations  and  instructions  of  the  plaintiff  given 
to  his  attorney,  not  in  the  presence  or  hearing  of  the  defendant, 
but  for  his  private  conduct  in  negotiating  and  perfecting  the  settle- 
ment. 

A  party  very  clearly  cannot  in  this  way  make  evidence  for  him- 
self, or  corroborate  his  testimony  in  chief  upon  a  material  issue. 

The  only  question  in  respect  to  it  is,  whether  the  objection  to  it 
was  sufficiently  explicit. 

If  the  rule,  that  an  exception  is  not  good  when  no  ground  is 
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stated  for  it,  were  applied  to  these  exceptions,  they  mast  obyionslj 
be  disregarded,  according  to  the  cases  of  Valton  y.  National  Fire  A 
Life  Ins.  Co.,  20  N.  Y.  32;  Shaw  v.  Smithy  3  Keyes,  316. 

But  I  do  not  think  the  rule  asserted  in  these  cases  is  applicable  to 
the  objection  taken  to  this  evidence.  When  evidence  is  offered  which 
is  apparently,  upon  its  face,  inadmissible,  as  in  this  case,  a  general 
objection  to  it  as  improper  or  inadmissible  ifa  sufficient  to  call  upon 
the  party  offering  such  evidence  to  explain  or  state  to  the  court 
upon  what  ground  such  evidence  is  offered,  if  it  be  only  admissible 
upon  some  special  or  particular  ground.  In  the  absence  of  such 
explanation  the  evidence  should  be  excluded,  and  its  admission  sub- 
ject to  such  general  objection  is  in  effect  a  ruling  that  such  evidence 
is  generally  admissible  in  the  cause. 

I  cannot  conceive  how  the  evidence  referred  to,  upon  general 
principles,  could  be  admissible  upon  any  ground.  Being  objected 
to,  the  plaintiff  was  bound  to  show  its  admissibility  or  specify  the 
ground  that  should  exempt  it  from  the  general  objection  that  it 
was  apparently  inadmissible  upon  its  face  upon  well-settled  princi- 
ples. Fih  V.  JoneSy  38  K  Y.  328.  If  the  evidence  was  upon  its 
face  apparently  admissible,  then  it  would  doubtless  devolve  upon 
the  party  objecting  to  it  to  state  the  grounds  of  his  objection,  so 
that  they  might  if  possible  be  obviated,  if  any  good  reason  existed 
why  such  evidence  should  not  be  received  within  the  case  of  Shaw  v. 
Smithy  and  others  above  cited,  and  Height  v.  People,  50  N.  Y.  392. 

In  this  case  I  think  the  evidence  in  question  was  improperly 
received,  and  the  exception  to  its  reception  well  taken,  and  that 
upon  this  ground  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  as  to  the  defendant  Delaney. 

Judgment  reversed  aiid  new  trial  granted. 


Martin,  appellant,  v.  Waoeneb  et  al. 

PaHnenhip  — judgment  against  firm  is  a  lien  vpcn  firm  property  in  prefer^ 
enee  to  prior  judgment  againet  individual  partner. 

The  appropriation  of  partnership  property  hy  judgment,  execution  and  iaie 
against  idl  the  partners  in  payment  of  a  partnership  debt,  confers  a  perfect 
title  upon  the  purchaser  of  real  estate  belonging  to  the  firm,  as  against 
the  general  lien  of  a  judgment  of  prior  date  docketed  against  an  individual 
partner  for  his  private  debt. 
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And  no  presumption  arises  that,  at  the  time  of  docketing  the  judgment  against 
the  individual  partner  or  afterward,  there  was  a  residuum  or  ratable  share 
in  such  partner  to  be  bound  hj  the  judgment  against  him,  so  as  to  a£fect  or 
qualify  the  title  obtained  b/ means  of  the  partnership  judgment,  or  to  subject 
such  title  to  contribution  in  the  interest  of  the  individual  creditor. 

W.  purchased  real  estate  belonging  to  a  firm  upon  an  execution  sale  under  a 
judgment  against  the  firm.  Held,  that  the  title  of  W.  was  not  subject  to  the 
lien  of  a  prior  judgment  against  one  of  the  partners,  and  W.  was  not  liable 
to  contribute  to  the  owner  of  real  property  previously  belonging  to  the  part- 
ner individuaUy,  and  which  had  been  sold  to  satisfy  the  prior  judgment. 

The  fact  that  the  firm  indebtedness  arose  after  the  prior  judgment  against  the 
individual  partner  was  docketed,  made  no  difference  as  to  the  liability  of  the 
firm  property. 

A  grantor,  by  deed,  conveyed  real  estate  to  himself  and  another.  Whether 
the  grantor,  by  such  deed,  took  any  interest,  quaere  f 

Action  for  contribution  under  2  R.  S.  375,  §§  70,  72,  and  to 
determine  the  rights  of  purchasers  under  several  executions  against 
the  same  judgment  debtor. 

On  the.  26th  of  September,  1854,  and  prior  to  that  time,  Stanley 
Martin  &  Bussell  Martin  were  copartners  in  the  mercantile  busi- 
ness at  Olean,  Cattaraugus  county.  The  partnership  continued 
until  January,  1866,  when,  in  consequence  of  a  fire,  they  ceased 
business  as  a  firm.  No  formal  dissolution  of  the  firm,  however,  ever 
took  place. 

On  the  26th  of  September,  1854,  Frederick  Martin  and  wife  con- 
yeyed  to  Stanley  Martin  &  Eussell  Martin  a  part  of  lot  18  in  block 
85,  in  Olean  aforesaid,  and  on  the  IBth  of  March,  1859,  Eussell 
Martin  and  wife  conveyed  to  Stanley  Martin  &  Bussell  Martin 
another  part  of  lot  18,  and  also  lots  17, 19,  20,  21  and  22  in  said 
block,  which  property  was  then  owned  by  the  grantor.  After  these 
conveyances,  the  property  conveyed  was  used  by  the  firm  for  part- 
nership purposes,  and  the  consideration  for  its  transfer  was  partner- 
ship property. 

In  May,  1866,  Bussell  Martin  was  the  owner  of  certain  real  estate 
in  Olean,  being  an  undivided  one-seventh  part  of  what  was  known  as 
the  "  Martin  Homestead."  A  short  time  afterward  he  acquired  title 
to  two-thirds  of  another  one-seventh  part. 

On  the  17th  of  May,  1866,  Joseph  W.  XJpham  recovered  a  judg- 
ment which  was  docketed  in  Cattaraugus  county  May  22, 1866,  for 
11^540.50  against  Bussell  Martin  and  Alfred  TaUent 

On  the  16th  of  October,  1866,  Bussell  Martin  conveyed  his  inter* 
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est  in  the  ^'  Martin  Homestead "  to  the  plaintiff  in  this  action, 
George  Martin  and  Clarissa  Martin,  in  pnrsnance  of  a  contract  pre- 
yiously  entered  into. 

On  the  13th  of  June,  1867,  the  First  National  Bank  of  Titusville 
recoyered  a  judgment  against  Bussell  Martin,  and  on  the  24th  of 
July,  1867,  Orrin  Lawrence  recoyered  a  judgment  against  Stanley 
Martin  and  Bussell  Martin,  which  last-named  judgment  was  upon 
a  firm  indebtedness  contracted  in  May,  1867. 

On  the  2d  day  of  Koyember,  1867,  the  sheriff  of  Cattaraugus 
county,  by  yirtue  of  an  execution  issued  upon  the  judgment  in  fayor 
of  the  Bank  of  Titusyille  against  Bussell  Martin,  sold  the  debtor's 
interest  at  the  date  of  the  docketing  of  the  judgment  in  June,  in 
lots  17, 19,  20,  21  and  22,  to  Charles  S.  Carey.  The  purchaser  sub- 
*  sequently  assigned  the  sheriff's  certificate  to  the  defendant  Truman 
B.  Coleman,  who,  on  the  8th  of  February,  1869,  receiyed  a  sheriff's 
deed  for  the  property  sold. 

On  the  9th  of  November,  1867,  the  sheriff  sold,  by  yirtue  of  an 
execution  upon  the  judgment  of  Lawrence^  against  the  Martin  firm, 
the  interest  of  the  firm  in  the  part  of  lot  No.  18  previously  conyeyed 
to  them,  and  also  their  interest  in  certain  lots  of  the  ^*  Holland 
Land  Company  Lands  "  to  Charles  S.  Cary.  The  purchaser  subse- 
quently assigned  the  certificate  of  sale  to  the  defendant  Bebecca 
Wagener,  who  received  a  sheriff's  deed  February  4th,  1869. 

The  judgment  in  favor  of  the  Titusville  Bank  not  having  been 
satisfied  by  the  sale  under  the  first  execution,  a  sale  was  made  by  the 
sheriff,  July  10, 1869,  of  the  interest  of  Bussell  Martin  in  the  part 
of  lot  18  conveyed  to  the  Martin  firm.  At  this  sale  the  defendant, 
Francis  B.  Brewer,  was  the  purchaser. 

On  the  15th  of  July,  1871,  the  sheriff,  by  virtue  of  an  execution 
upon  the  Upham  judgment  against  Bussell  Martin  and  Alfred  Tal- 
lent,  sold  Bussell  Martin's  interest  in  the  ^^  Martin  Homestead''  as  it 
existed  previous  to  the  conveyance  to  the  plaintiff  and  Clarissa  Mar- 
tin together  with  his  interest  in  lots  17, 19,  20,  21  and  22,  as  it  ex- 
isted at  the  time  of  docketing  said  judgment,  and  thereafter  to  the 
defendant  Bebecca  Wagener.  On  the  1st  day  of  August,  1871, 
plaintiff  and  Clarissa  Martin,  by  the  payment  of  a  certain  sum 
redeemed  the  '^  Homestead "  property,  and  the  defendant,  Truman 
R  Coleman,  likewise  redeemed  the  lots  17,  etc. 

The  plaintiff  and  the  said  Clarissa  Martin  having  filed  the  affida- 
vit required  by  the  statute,  and  Clarissa  Martin  having  assigned  her 
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interest  in  the  matter  to  plaintiff,  this  action  was  brought  to  compel 
the  parties  named  as  defendants,  yiz^  Truman  B.  Ooleman,  Francis 
B.  Brewer  and  Bebecca  B.  Wagener,  to  contribute  toward  the  payment 
of  the  moneys  paid  to  redeem  by  plaintiff  and  Clarissa  Martin. 
Bussell  Martin  was  also  made  defendant  but  did  not  appear  in  the 
action.    He  was  substantially  insolvent  at  the  time. 

The  court  before  whom  the  action  was  tried  found,  as  matter  of 
law,  that  the  titie  of  the  defendant  Wagener  to  the  part  of  lot  18 
sold  under  the*  Lawrence  judgment  against  the  firm  was  superior 
and  paramount  to  any  claim,  legal  or  equitable,  of  the  defendants 
Ooleman  or  Brewer  thereto,  aud  that  the  defendant  Wagener  held 
the  same  free  and  clear  of  any  lien  or  claim  of  the  plaintiff  or  either 
of  said  defendants,  and  directed  the  complaint  to  be  dismissed. 

The  plaintiff  and  the  defendants  Coleman  and  Brewer  appealed. 
The  plaintiff  afterward  discontinued  the  appeal  on  his  part 

D,  H.  SolhSy  for  appellants  Coleman  and  Brewer.  The  principle 
that  partnership  property  is  to  be  devoted  to  the  payment  of  part- 
nership debts  is  not  applicable  to  the  case  of  a  conflict  between 
judgment  liens  on  real  estate.  Meech  v.  Allen^  17  N.  Y.  300 ;  Stevens 
V.  Banh  of  Central  New  Yorhy  31  Barb.  290 ;  Kirhy  v.  Schoonmaker^ 
3  Barb.  Ch.  46 ;  BhJce  v.  Nulter,  19  Me.  16 ;  Cook  v.  Banker,  7  Alb. 
L.  J.  230.  The  indebtedness  on  account  of  which  the  Lawrence 
judgment  was  entered  was  not  contracted  until  May,  1867,  and  the 
defendant  Wagener  cannot  appeal  to  the  rule  of  appropriating  part- 
nership property  to  the  payment  of  partnership  debts  as  against 
demands  existing  and  a  transfer  of  property  made  in  1866.  Matter 
of  Howe,  1  Paige,  128 ;  White  v.  Carpenter,  id.  217 ;  Sanford  v.  Mc- 
Lean, 3  id.  116 ;  Kieretiad  v.  Avery,  4  id.  8. 

Angel  S  Jones,  for  respondent  Partnership  debts  must  be  satis- 
fied and  the  affairs  of  the  firm  adjusted  between  the  partners  before 
the  creditors  of  the  individual  partners  have  an  equitable  right  to 
any  part  of  the  partnership  effects.  Buchanan  v.  Sumner,  2  Barb. 
Ch.  166 ;  Collumb  v.  Bead,  24  N.  Y.  605.  The  respondent  Wagener 
occupies  the  place  of  a  judgment  creditor  of  the  firm,  and  cannot 
be  called  upon  to  contribute  toward  the  payment  of  an  individual 
debt  of  one  of  the  partners.  Crane  v.  French,  1  Wend.  311 ;  Dun- 
ham V.  Murdock,  2  id.  663. 
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E.  D.  Smith,  J.  The  questions  arising  upon  this  appeal  are  so 
fdUy  examined  and  discussed  by  the  learned  judge  who  tried  the 
cause  at  special  term  in  the  careful  and  able  opinion  then  delivered 
by  him,  in  which  I  fully  concur,  that  I  think  it  unnecessary  and 
inexpedient  for  this  court  to  do  more  than  adopt  such  opinion  as 
the  opinion  of  the  court,  and  afl&rm  the  judgment  with  costs. 

The  following  is  the  opinion  delirered  at  special  term : 

Lamont,  J.  Statutory  regulations  require  the  lands  of  a  judg- 
ment debtor,  subject  to  the  general  lien  of  a  judgment,  to  be  sold 
on  the  execution  in  the  inverse  order  of  alienations  for  the  protec- 
tion of  the  early  purchasers  of  the  same  lands  from  the  judgment 
debtor.  2  Eev.  Stat.  376,  §  71.  The  lands  still  remaining  in  the 
debtor's  hands  being  first  liable.  Oletis  v.  Dickensoriy  5  Johns. 
Ch.  235. 

A  purchaser  whose  rights  have  not  been  regarded  by  observing 
the  prescribed  order  of  sale  under  judicial  process  is  entitled  to 
come  into  a  vcourt  of  equity  and  compel  the  lands  primarily  liable 
to  make  contribution.    2  Eev.  Stat.  375,  §g  70,  72. 

For  such  purpose  a  purchaser  may,  by  filing  an  affidavit  and 
causing  an  entry  to  be  made  in  the  docket  of  the  judgment  thus 
inequitebly  used  to  his  injury,  by  means  of  a  species  of  statutory 
subrogation,  stand  in  the  place  of  the  judgment  creditor,  and  have 
the  use  and  lien  of  this  judgment  to  the  extent  that  will  be  neces- 
sary to  enforce  a  just  and  equal  contribution  out  of  lands  that 
ought  first  to  have  been  sold,  or  that  ought  to  make  contribution. 
2  Eev.  Stat  376,  §§  73,  74. 

The  plaintiff  has,  by  following  the  directions  of  the  statute, 
placed  himself  in  the  attitude  of  an  owner  of  the  TJpham  judgment 
for  this  purpose,  which  is  the  oldest  judgment  of  all. 

He  claims  contribution  out  of  the  undivided  half  of  a  part  of 
lot  18  in  block  85,  in  the  village  of  Olean,  to  which  the  defendant 
Wagener  has  obtained  title  by  sheriff's  deed  on  an  execution  sale 
upon  a  junior  judgment  As  the  interest  of  the  plaintiff  Oeorge 
Martin,  and  of  Clarissa  Martin,  to  all  whose  rights  the  plaintiff  has 
succeeded  in  the  homestead  lands  which  Eussell  Martin  conveyed 
to  them,  was  subject  to  the  lien  of  the  Upham  judgment  when  so 
conveyed,  it  would  follow  that  the  undivided  half  of  this  part  of 
lot  18,  the  land  in  question,  which  Eussell  Martin  had  not  then 
conveyed,  would  be  first  liable  to  be  sold  on  that  judgment,  if  some 
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other  rale  does  not  take  it  out  of  the  common  course.  Both  undi- 
vided halves,  or  in  other  words  the  whole  of  that  part  of  lot  18 
described  in  the  complaint,  was  partnership  property  belonging  to 
the  mercantile  firm  of  Stanley  Martin  and  Bussell  Martin,  from  a 
period  long  anterior  to  the  recovery  of  the  oldest  judgment,  and  so 
continued  until  the  sheriff's  deed  of  it  to  the  defendant  Wagener. 
The  facts  are  as  found  in  the  decision  of  the  case.  From  1859  it 
had  been  in  the  notorious  possession  of  the  partnership.  The  judg- 
ment of  Upham,  under  which  the  plaintiff  claims,  was  recorded  in 
1866,  and  the  Lawrence  judgment,  under  which  the  defendant 
Wagener  got  her  title,  was  recovered  in  1867.  The  plaintiff's 
judgment,  i.  e,,  the  XTpham  judgment,  was  against  Bussell  Martin 
and  one  Alfred  Tallent,  and  for  an  indebtedness  in  no  way  con- 
nected with  the  partnership  concerns.  The  Lawrence  judgment, 
junior  in  point  of  time,  under  which  the  defendant  Wagener  claims 
title,  was  recovered  for  an  indebtedness  of  the  partnership  on  their 
two  acceptances  of  May,  1867,  and  was  entered  and  docketed 
against  Stanley  Martin  and  Bussell  Martm,  both  the  partners. 

The  state  of  the  legal  title  to  this  part  of  lot  18  mentioned  in  the 
complaint  was  as  follows,  when  the  judgments  were  recovered :  In 
1854  Frederick  Martin,  then  the  owner,  and  his  wife,  conveyed  the 
south-east  corner,  a  piece  40  by  90  feet,  to  Stanley  Martin  and  Bus- 
sell  Martin,  by  their  names  in  the  usual  form  of  warranty  deed.  Li 
1859  Bussell  Martin,  then  the  owner,  and  his  wife,  as  grantors,  con- 
veyed the  remainder,  by  the  usual  form  of  a  warranty  deed,  to  Stan- 
ley Martin  and  Bussell  Martin.  Li  this  deed  Bussell  Martin  was 
both  a  grantor  and  one  of  the  two  grantees.  The  plaintiff  claims 
that  the  latter  deed  vested  the  legal  title  in  the  two  grantees  as  ten- 
ants in  common,  the  same  as  the  former  one.  For  present  purposes 
I  shall  assume  that  to  be  the  correct  construction  and  the  legal  effect 
of  the  conveyances. 

Now  the  question  comes  whether  the  sale  of  the  partnership  real 
estate,  under  execution  on  a  junior  judgment  against  the  partners 
for  a  firm  indebtedness,  conveys  a  better  title  to  the  whole  than  a 
sale  of  one  partner's  interest  in  the  same  lands  on  an  execution  issued 
upon  a  senior  judgment  against  such  partner  for  his  private  debts  or 
a  debt  not  connected  with  the  partnership  affairs,  conveys  to  the 
undivided  half  which  he  is  claimed  to  have  held  by  legal  title  as  a 
tenant  in  common. 

The  plaintiff  represents  a  creditor  by  judgment  against  an  indi- 
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▼idaal  partner  for  his  separate  indebtedness.  The  defendant  Wage- 
ner  represents  a  creditor  by  judgment  against  the  whole  partnership 
for  a  firm  indebtedness.  The  general  rule  is  understood  to  be  that 
partnership  property  is  primarily  liable  to  pay  partnership  debts, 
and  no  one  partner  has  any  right  or  share  in  the  partnership  prop- 
erty  except  what  remains  thereof  after  the  full  discharge  and  pay- 
ment of  all  debts  and  liabilities  of  the  partnership,  and,  therefore, 
eyery  partner  has  a  right  to  haye  the  same  applied  to  the  due  discharge 
and  payment  of  all  such  debts  and  liabilities  before  any  one  of  the 
partners  or  his  personal  representatiyes,  or  his  indiyidual  creditors 
can  claim  any  right  or  title  thereto.  Story  on  Part,  §  97.  The 
same  law  applies  to  real  as  to  personal  property  in  this  respect,  and 
it  is  quite  immaterial  whether  the  title  to  the  realty  be  in  one  or  in 
seyeral  or  in  all  the  partners,  or  in  some  third  person  for  their  benefit. 
Perkins'  Collyer  on  Part.,  §  135. 

In  Buchan  y.  Sumner^  2  Barb.  Ch.  165,  real  estate  had  been  con- 
yeyed  to  the  two  indiyiduals  composing  a  partnership  by  deed  in  the 
usual  form  in  satisfaction  of  a  partnership  debt  A  judgment  had 
been  recoyered  and  docketed  against  one  partner  and  a  third  person 
for  a  debt  not  connected  with  the  partnership  business,  and  thus 
became  a  legal  lien  on  the  interest  of  that  partner  who  was  one  of 
the  defendants  in  the  judgment  Upon  the  winding  up  the 
affairs  of  the  copartnership  the  other  partner  had  to  pay  out  to  the 
creditors  of  the  firm  about  15,000  beyond  the  ratable  proportion  of 
the  debts.  The  real  estate  was  sold  on  foreclosure  of  a  mortgage 
prior  in  date  to  the  conyeyance  made  to  the  partners,  and  the  judg- 
ment  creditor  of  the  one  partner  claimed  the  remaining  surplus  by 
yirtue  of  the  legal  lien  of  his  judgment  oyer  the  right  of  the  other 
partner  whose  claim,  as  decided  by  the  chancellor,  was  only  his 
equitable  rights  to  haye  sufficient  of  the  surplus  to  equalize  the 
shares  of  the  partners  as  between  themselyes. 

The  chancellor  held  that  the  real  estate,  by  the  fact  of  its  being 
taken  for  a  copartnership  debt,  was  to  be  considered  as  partnership 
property;  that  the  legal  title  was  held  in  trust  for  partnership  pur- 
poses, and  the  real  estate  was  in  equity  to  be  treated  as  the  property  of 
the  members  of  the  firm  coUectiyely,  and  as  liable  to  all  the  equita- 
ble rights  of  the  partners  as  between  themselyes,  and  that  for  this 
purpose  the  holders  of  the  legal  title  are  considered  in  equity  as  the 
mere  trustees  of  those  who  are  beneficially  interested  in  the  fund. 
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not  only  during  the  existence  of  the  copartnership,  but  also  upon 
its  dissolution  by  the  death  of  some  of  the  copartners,  or  otherwise. 

He  said :  "  It  is  a  settled  principle  of  the  law  of  partnership  that 
the  partnership  effects  are  to  be  applied,  in  the  first  place,  to  the 
payment  of  the  debts  of  the  firm,  and  to  equalize  the  claims  of  the 
different  copartners  in  relation  to  the  fund.  In  other  words,  the 
separate  estate  or  interest  of  a  copartner  in  any  of  the  copartner- 
ship property  is  only  his  share  of  that  part  of  the  copartnership 
effects,  or  the  proceeds  thereof,  which  remains  after  the  debts  of  the 
firm  and  the  demands  of  his  copartners  as  such  are  satisfied.  And 
if  one  of  the  copartners  has  paid  more  than  his  share  of  the  part- 
nership debts  he  has  a  claim  upon  the  partnership  property,  which 
claim  in  equity  is  paramount  to  the  claims  of  the  separate  creditors 
of  his  copartners."  It  was  also  said  that  "  The  court  of  chancery 
will  so  control  the  legal  lien  of  judgment  creditor  as  to  restrict  it  to 
the  actual  interest  of  the  judgment  debtor  in  the  property,  so  as 
fully  to  protect  the  rights  of  those  who  have  a  prior  equitable  inter- 
est in  such  property,  or  in  the  process  thereof,"  and  the  conclusion 
was  that  the  partner  who  was  creditor  of  the  firm  was  awarded  the 
whole  surplus  money. 

The  claim  of  the  defendant  Wagener,  in  the  present  case,  stands 
as  that  of  a  judgment  creditor  of  the  firm,  and  such  creditor  in 
chancery  has  an  equity  above  that  of  an  individual  partner  for  an 
excess  of  advances  or  payment  of  firm  debts  beyond  his  due  propor- 
tion. The  defendant  Wagener  has  a  preferable  equity  in  the  present 
case  to  that  of  the  partner  Naylor  in  the  case  cited  for  as  there  held. 
The  partnership  effects  are  to  be  first  appropriated  to  the  payment 
of  the  firm  indebtedness,  and  in  the  second  place,  only  to  equalize  the 
claims  of  the  different  copartners  in  relation  to  the  fund  and  the 
share  due  to  each  partner  so  ascertained,  is  alone  liable  to  his  sepa- 
rate creditors. 

A  circumstantial  difference  between  Buchan  v.  Sumner,  and  the 
present  case,  is,  that  the  partner  Naylor,  in  that  case,  had  paid  out 
$5,000  in  excess  to  his  just  proportion  to  the  firm  creditors  in  wind- 
ing up  the  affairs  of  the  partnership,  which  occurred  before  the  judg- 
ment was  recovered  against  the  other  partner.  It  would  appear  that 
the  interests  of  the  respective  partners  had  thus  been  ascertained. 
In  the  present  case  the  Upham  judgment,  under  which  the  plaintiff 
claims,  was  recovered  and  docketed  the  year  before  the  acceptances 
of  the  firm  were  given,  for  which  the  Lawrence  judgment  was  en- 
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tered,  and  no  accounting  has  been  had  between  the  partners.  The 
plaintiff  urges  that  his  legal  lien  was  perfect  on  the  share  of  Bus- 
sell  Martin  in  the  land  in  May,  1866,  and  that  such  lien  is  prior  in 
point  of  time  to  the  claim  of  the  defendant  Wagener,  under  the 
Lawrence  judgment  of  July,  1867,  for  the  partnership  debt,  and  is 
therefore  to  be  preferred. 

As  to  judgments  against  a  firm  and  other  judgments  against  its 
individual  members,  recovered  from  time  to  time,  it  might  prove  to 
be  a  difficult,  if  not  impossible,  undertaking  to  go  back  and  ascer- 
tain what  the  equitable  interest  of  one  partner  was  at  a  date  in  for- 
mer years,  where  no  account  has  ever  been  had  as  in  this  case  at  any 
time.  It  would  be  necessary,  in  order  to  determine  the  fact^  to  show 
how  much  property  the  firm,  at  such  a  date,  possessed,  how  much 
the  concern  then  were  indebted  and  how  much  each  partner  had 
advanced,  paid  out  or  withdrawn.  In  other  words,  there  must  be  a 
perfect  accounting  as  of  that  date.  It  is  reasonable  that  a  creditor, 
if  an  individual  partner  who  claims  a  judgment  lien  upon  his  share 
as  attaching  at  some  past  date  should  shoulder  the  burden  of  prov- 
ing that  such  partner  had  a  share,  and  what  such  share  was  when 
he  claimed  adversely  to  a  judgment  creditor  of  the  partnership  who 
has,  by  execution  and  sale,  appropriated  partnership  property  to  pay 
a  partnership  debt,  but  why  confine  the  creditor  of  the  individual 
partner  to  the  latter's  share  or  residuum  in  the  estate  as  it  existed 
at  the  date  of  docketing  his  judgment.  If  the  principle  contended 
for  is  sound,  the  lien  attaches  to  the  partner's  share,  on  each  and 
every  day  after  the  docket,  as  well  as  to  share  existing  on  the  first 
day  of  the  entry  of  the  docket.  In  the  varying  phrases  of  partner- 
ship transactions  from  day  to  day  and  from  week  to  week  and  month 
to  month  one  individual  partner's  just  share  is  undergoing  continual 
changes  in  quantity  of  interest,  waxing  and  waning  like  the  moon. 
It  is  possible  that  the  general  lien  of  a  judgment  fastens  itself  on 
this  ever  shifting  proportion,  undetermined,  if  not  in  most  cases  un- 
determinable. If  such  be  the  case,  then  a  partnership  debt  stands 
upon  a  precarious  foundation.  I  think,  on  principle  and  on  the 
authority  of  the  cases,  some  of  which  are  hereafter  referred  to,  that 
the  appropriation  of  partnership  property  by  judgment,  execution 
and  sale  against  all  the  partners,  in  payment  of  a  partnership  debt, 
confers  a  perfect  title  upon  the  purchaser  of  real  estate  belonging  to 
the  firm,  as  against  the  general  lien  of  a  judgment  of  prior  date 
docketed  against  an  individual  partner  for  his  separate  debt,  and 
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that  no  presumption  arises,  certainly  not  without  proof,  that  at  the 
time  of  the  docketing  of  such  judgment  against  an  individual  part- 
ner, or  afterwardy  there  was  a  residuum  or  ratable  share  in  such 
individual  partner  to  be  bound  by  the  judgment  against  him,  so  as 
to  affect  or  qualify  the  title  obtained  by  means  of  the  partnership 
judgment,  or  to  subject  such  title  to  contribution  under  the  statute 
upon  which  this  action  is  brought  in  the  interest  of  a  creditor  of 
the  individual  partner. 

In  the  present  case  the  plaintiff  has  precluded  himself  from  the 
ability  to  show  whether  Bussell  Martin  had  any  real  equitable 
interest  in  lot  18,  block  85,  at  the  time  the  TTpham  judgment, 
under  which  he  claims,  was  docketed,  or  ever  afterward,  because  he 
has  not  made  Stanley  Martin,  the  other  partner,  a  defendant,  and 
he  is  a  necessary  party  to  take  a  partnership  account  for  the  pur- 
poses of  showing  the  facts  in  question.  Barb,  on  Parties,  354,  356, 
461,  462,  523. 

The  defendant  Wagener,  in  one  defense  of  }ier  answer,  sets  up  a 
claim  in  that  respect,  that  Russell  Martin  was  indebted  to  his  part- 
ner at  the  time  of  the  recovery  of  the  Upham  judgment,  and  at  the 
time  of  the  recovery  of  the  Lawrence  judgment,  to  such  an  amount 
of  the  partnership  accounts  that  he  had  no  interest  left  in  the  land 
in  question ;  that  Stanley  Martin  is  living,  and  ought  to  be  made  a 
party  so  that  an  account  might  be  taken,  and  she  prays  that  he 
may  be  made  a  party  for  that  purpose.  The  plaintiff  has  not 
brought  him  into  the  suit,  and  no  partnership  account  can  be  had, 
if  such  account  would  be  admissible  had  he  been  a  party.  The 
plaintiff  puts  his  case  on  the  facts,  claimed  by  him,  that  his  judg- 
ment is  the  oldest  lien,  and  that  at  law  Russell  Martin,  the 
judgment  creditor,  is  a  tenant  in  common  of  the  land.  If  it  be 
conceded  that  Russell  Martin  holds  the  legal  title  as  such  tenant  in 
common,  all  the  authorities  agree  that  he  holds  such  title  as  trustee 
for  the  partnership,  and  that  for  all  partnership  purposes  land  so 
held  stands  upon  the  same  footing,  and  is  treated  as  personal 
property.  Story  on  Part,  §§  92,  93 ;  Van  Bnint  v.  AppUgate,  44 
N.  Y.  544;  Colland  v.  Read,  24  id.  505;  Smith  v.  Johnson^  2  Edw. 
Ch.  28 ;  Delmonico  v.  Oallamue,  2  Sandf.  Ch.  366 ;  3  Kent,  27.  In 
Wilson  V.  Robinson^  21  N.  Y.  592,  the  learned  judge  who  delivered 
the  opinion  of  the  whole  court  said :  "  It  will  be  conceded  that  the 
creditors  of  the  firm  are  legally  and  equitably  first  entitled  to  the 
partnership  effects.    Such  creditors  have  a  claim  upon  the  joint 
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effects  prior  to  every  other  person,,  which  the  court  will  enforce  and 
protect  alike  against  the  individual  partners  and  their  creditors. 
Indeed,  the  partnership  property  must  be  exhausted  in  satisfying 
partnership  demands  before  resort  can  be  had  to  individual  property 
of  the  members  of  the  firm.*' 

The  bona  fide  purchaser,  without  notice  or  information  equiva- 
lent to  notice  of  the  equity,  who  purchases  real  estate  standing  in 
the  name  of  a  partner  on  a  new  consideration,  paid  for  the  same, 
would  get  a  good  title.  The  plaintiff  does  not  and  never  can 
occupy  that  favorable  position.  Should  he  sell  Eussell  Martin's 
interest  in  lot  18,  under  the  judgment  to  which  he  is  subrogated, 
he  must  take  as  purchaser  with  notice  of  every  claim  which  the 
firm  creditors  may  assert,  for  he  knows  the  land  to  be  partnership 
property.  His  title  would  be  deemed  to  accrue  at  the  date  of  his 
purchase  with  such  notice.  Sillman  v.  SchurcJcy  29  N.  T.  613 ; 
S.  C,  33  Barb.  20;  Ransom  v.  Vandeacator,  41  id.  307,  316,  317; 
Jackson  v.  Post,  16  Wend.  588.  In  the  Matter  of  Smithy  16  Johns. 
106,  the  court  say :  "  Where  an  execution  is  issued  for  the  separate 
debts  of  one  partner,  it  has  been  the  constant  practice  to  take  the 
share  which  such  partner  has  in  the  partnership  property,  but  it 
has  been  settled,  at  least  since  the  case  of  Fox  v.  Hanburgy  Cowp. 
445,  that  the  sheriff  can  sell  only  the  actual  interest  which  such 
partner  ha.  in  the  partnership  property  after  the  acconnts  ar« 
settled  or  subject  to  the  partnership  debts. 

In  Crane  v.  French,  1  Wend.  311,  an  execution  was  issued  upon  a 
judgment  valid  as  against  one  only  of  two  partners,  and  was  levied 
upon  partnership  property;  afterward  another  execution  issued 
upon  a  junior  judgment  for  a  partnership  debt  against  both  part- 
ners and  was  levied  on  the  same  property,  which  was  sold  by  the 
sheriff;  and  the  court  held  that  the  second  execution  had  the 
preference  and  overrode  the  first  levy. 

The  actual  levy  of  an  execution  creates  as  valid  a  legal  lien  as 
the  docket  of  a  judgment  In  Dunham  v.  Murdocky  2  Wend.  553, 
the  plaintiff  recovered  judgment  against  Higby,  Dewey  &  Goulding, 
and  issued  his  execution,  by  virtue  of  which  the  sheriff  levied  on 
property  belonging  to  Goulding  and  one  Smith  to  a  sufficient 
amount  to  satisfy  the  execution.  Afterward,  another  execution 
came  to  the  hands  of  the  sheriff  against  Goulding  and  Smith,  by 
virtue  of  which  the  sheriff  levied  on  the  same  goods  and  sold  them. 
The  sheriff  refused  to  levy  the  money  directed  to  be  raised  on  the 
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first  ezecntion  and  return  it  nuUa  bonoy  for  which  the  plaintiff  sued 
him  for  a  false  return.  The  court  held  that  Goulding's  interest, 
which  was  subject  to  or  sold  on  the  first  execution,  "was  merely  the 
surplus  after  liquidating  the  partnership  debts.  But  before  any 
sale  was  had  on  plaintiff's  execution  another  execution  came 
against  this  property,  which  was  liable  in  the  first  instance  to  the 
partnership  debts.  On  this  execution  the  whole  partnership  prop- 
erty levied  on  was  sold.  There  remained  nothing,  therefore,  in  the 
sheriff's  bailiwick  from  which  he  could  make  the  plaintiff's  money. 

♦  ♦  ♦  •  All  the  plaintiff  could  ask  would  be  to  have  the  interest 
of  Goulding  first  sold  under  his  execution.  Had  he  done  so  the 
purchaser  would  have  purchased  nothing  but  a  right  to  the  surplus. 

*  *  *  But  the  second  execution  coming  the  sheriff  must  have 
sold  the  same  property  on  that  execution,  and,  having  exhausted 
the  whole  of  it,  the  first  purchaser  would  have  had  nothing  from 
his  purchase  except,  perhaps,  a  suit  in  chancery.  The  plaintiff's 
situation  would  have  been  no  better  than  it  is  now.  We  think  the 
course  pursued  by  the  sheriff  the  proper  one.  First,  to  sell  the 
property  for  the  satisfaction  of  the  debt  which  is  entitled  to  prefer- 
ence, and  if  any  part  had  remained,  then  he  should  have  sold 
Goulding's  interest  therein,  but  as  the  whole  was  exhausted  he  was 
justified  in  making  the  return  which  he  did."  Cowen,  J.,  in 
Phillips  V.  Cook,  24  Wend.  400,  says:  "This  is  on  the  obvious 
ground  that  the  plaintiff  has  lost  nothing  but  that  of  which  a 
court  of  chancery  would  have  deprived  him,  and  the  sheriff  ought 
not  to  be  held  accountable  for  doing  what  the  court  of  law  sees  that 
a  court  of  equity  would  have  compelled  him  to  do." 

In  Welch  v.  Adams,  3  Denio,  128,  Jewett,  J.,  says:  "When  the 
goods  are  sold  by  the  sheriff  the  purchaser  becomes  a  tenant  in 
common  with  the  other  partners.  He  is  entitled,  not  to  the  goods 
of  the  partnership,  but  to  the  interest  in  the  goods  of  the  partner 
against  whom  the  execution  was,  incumbered  with  the  joint  debts 
of  the  partnership,  and  subject  to  account  for  the  full  value  in  favor 
of  partners  or  through  them  to  creditors." 

In  Hare  v.  Wallace,  Am.  Lead.  Cas.  in  Equity,  206,  treating  of  real 
estate  belonging  to  a  partnership,  it  is  said  that  such  real  estate  from 
the  moment  of  its  acquisition  becomes  subject  to  the  equities  of  the 
partners,  as  such,  and  of  those  claiming  under  them  as  creditors  and 
purchasers.  Hence  a  judgment  against  one  of  the  members  of  a  firm 
will  be  postponed  to  a  subsequent  mortgage  by  the  partnership 
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(ZancMter  Bank  y.  Wiley,  1  Harris,  544) ;  while  a  similar  preference 
will  be  given  to  an  execution  issued  for  a  demand  against  the  firm 
over  a  prior  writ  for  the  separate  debt  of  a  partner.  Jarvis  t. 
Brooks,  7  Fost  37;  Feck  v.  Fisher,  7  Cush.  386 ;  Bice  v.  Barnard^ 
20  Vt.  479. 

Again  (see  page  242),  that  the  safer  ground  in  which  to  put  the 
case  of  The  Lancaster  Bank  v.  Wiley,  supra,  seems  to  be  that  an 
execution  for  a  liability  of  the  firm  is  equally  entitled  to  priority 
over  an  antecedent  lien  for  a  separate  debt  of  one  of  the  partners, 
whether  real  or  personal  property  is  in  question.  The  same  doc- 
trine is  re-affirmed  in  volume  2,  page  337,  that  a  levy  for  a  debt  due 
by  the  partnership  relates  back  to  the  equity  of  the  partners,  and 
thus  obtains  a  priority  over  anterior  executions  for  the  separate 
debts  of  the  partners. 

At  page  337  it  is  said:  '^But  the  American  cases  generally  cut 
the  knot  as  too  tedious  to  unloose,  and  postpone  the  separate  cred- 
itors to  the  joint  whenever  executions  issued  by  both  come  in  con- 
flict, without  other  proof  of  the  insolvency  of  the  firm,  or  that 
there  will  be  no  surplus  left  for  the  separate  creditor  on  a  settle- 
ment of  the  partnership  accounts,  than  the  existence  of  the  execu- 
tions themselves;  which  may,  perhaps,  be  regarded  as  prima  facie 
evidence  of  the  inadequacy  of  the  partnership  assets  to  satisfy  the 
demands  against  them  —  and  (see  id.  340)  when,  however,  levies 
made  under  writs  issued  for  the  individual  debts  of  each  partner  are 
followed  by  an  execution  for  a  joint  debt,  before  the  goods  have  been 
sold  and  while  they  are  still  in  the  hands  of  the  sheriff,  the  latter 
will  have  the  superiority  belonging  to  the  equity  of  the  firm,  which 
entitles  each  partner  to  require  that  the  partnership  assets  shall  be 
applied  to  the  payment  of  the  demands  against  the  partnership, 
without  regard  to  the  state  of  the  accounts  between  himself  and  his 
copartners.  Hence,  under  these  circumstances,  a  sale  under  the 
separate  writs  will  confer  no  title  as  against  a  purchaser  under  the 
joint  execution.  And  if  a  sale  take  place,  by  agreement,  under  all 
the  writs  simultaneously,  the  whole  of  the  proceeds  will  be  prima- 
rily applicable  to  the  execution  issued  for  the  debt  of  the  firm."  See, 
also,  same  point,  1  Am.  Lead.  Cas.  472,  479  (4th  ed.,  Phil.  1857). 

I  have  come  to  the  conclusion  that  the  title  acquired  by  the  de- 
fendant Wagener,  originating  in  a  partnership  debt,  is  free  and 
clear  of  the  lien  of  the  TJpham  judgment  which  the  plaintiff  would 
enforce  against  it,  and  is  not  liable  in  the  hands  of  this  defendant 
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to  be  sold  or  to  be  made  to  contribute  for  the  plaintiff's  benefit,  and 
this,  on  the  assumption  which  has  been  so  far  conceded  that  the 
title  of  that  part  of  lot  18  conveyed  by  Bnssell  Martin  to  himself 
and  Stanley  Martin,  by  the  deed  of  1859,  was  vested  at  law  in  each 
named  grantee  as  a  tenant  in  common.  If  by  that  conveyance  the 
whole  title  was  vested  in  Stanley  Martin,  then  the  IJpham  judgment 
never  was  a  lien  on  any  part  of  the  lot  so  conveyed.  In  the  disposi- 
tion made  of  the  j)laintiff 's  claim,  as  above  stated,  it  is  held  to  be 
wholly  immaterial  which  of  the  partners  held  the  mere  legal  title,  as 
the  whole  equitable  title  (the  real  ownership)  was  in  the  firm  col- 
lectively. 

But  if  the  question  was  material  here,  I  should  incline  to  the 
opinion  that  Russell  Martin's  deed  vested  the  entire  legal  title  in 
Stanley  Martin,  for  the  reason  that  Russell  Martin,  though  compe- 
tent to  grant,  was  not  capable  of  taking  by  grant  from  himself,  and 
that  as  he  granted,  as  party  of  the  first  part,  the  whole  estate,  the 
grantee  capable  of  taking  took  the  whole  estate  at  law. 

According  to  the  ToucJistone,  ^'  to  the  making  of  every  good  deed 
it  is  requisite  (inter  alia)  that  there  be  a  person  able  to  contract  and 
to  be  contracted  with  (54) ;  that  the  person  making  it  be  able  to  give, 
grant,  make  or  do  the  thing  contained  in  it;  that  the  person  to 
whom  it  is  made  be  capable  of  the  thing  to  be  given,  granted,  made 
or  done  thereby ;  for  if  it  be  made  by  or  to  any  such  persons  as  are 
disabled,  as  infants,  aliens,  women,  covert  person  attainted  of  trea- 
son or  felony,  idiots  and  such  like,  will  be  void  in  all  or  part  (55) ; 
and  if  divers  join  in  a  deed,  and  some  are  able  to  make  such  a  deed 
and  some  are  not,  this  shall  be  said  to  be  his  deed  alone  that  is  able, 
as  if  divers  join  in  the  grant  of  a  thing  by  deed,  and  one  alone  hath 
all  the  estate  and  the  rest  have  nothing  in  the  thing  granted,  it  shall 
be  said  to  be  his  grant  alone  that  hath  the  estate;  and  so  e  converso. 
If  a  deed  be  made  to  one  that  is  incapable  and  to  others  that  are 
capable,  and  in  this  case  it  shall  inure  only  to  those  that  are  capable, 
a  deed  that  is  intended  and  made  to  one  purpose  may  inure  to 
another ;  for  if  it  will  not  take  effect  that  way  it  is  intended  it  may 
take  effect  another  way  (82).  If  a  grant  be  made  to  the  wife  or 
child  of  I.  S.  when  there  is  none  such,  it  is  void.  If  a  grant  be  to 
I.  S.  and  to  his  first-born  son,  or  to  I.  S.  and  her  that  shall  be  his 
wife,  and  he  hath  at  the  time  of  the  grant  neither  wife  nor  son,  in 
these  cases  the  grant  is  void  as  to  the  wife  and  son,  and  I.  S.  shall 
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have  all  by  the  grant  (235).    If  there  be  two  grantees  and  one  of 
them  doth  take  by  the  deed,  it  is  sufficient  (237)/' 

It  is  a  conceded  fact  in  the  case  that  Bussell  Martin  is  wholly 
insolvent,  and  the  plaintiff's  counsel,  in  one  of  his  points,  insists 
that  the  firm  is  also  insolyent.  If  I  have  read  the  authorities  aright, 
the  latter  circumstance  does  not  make  any  difference  in  the^  result 
I  do  not  perceive  that  the  former  action,  in  which  the  equities  as  to 
this  lot  18  were  not  involved,  mentioned  in  the  answer  of  the  de- 
fendant Wagener,  affects  the  plaintiffs  claim  in  the  present  suit 

As  the  plaintiff's  claim  must  be  dismissed,  and  his  action  fails, 
there  does  not  appear  to  be  any  foundation  upon  which  the  case 
stands  authorizing  the  court,  upon  the  present  pleadings,  to  enter 
into  any  inquiry  as  to  the  rights  and  equities  of  the  defendants,  as 
between  themselves.  Wright  v.  Delafieldy  25  N.  Y.  266 ;  Stevens  t« 
Hall,  2  Robert,  676. 

Both  the  defendants  Coleman  and  Brewer  claim,  under  a  judg- 
ment  against  Bussell  Martin  alone,  for  his  individual  debts  subset 
quent  in  time  to  the  plaintiff's  (Upham)  judgment,  and  neither  of 
them  has  any  equity  equal  to  that  of  the  defendant  Wagener  under 
the  latter  judgment  for  the  partnership  indebtedness. 

The  complaint  is  dismissed  With  costs  to  be  paid  to  the  defendant 
Wagener;  as  between  the  plaintiff  and  the  other  defendants  no 
costs  are  allowed. 

Judgment  affirmed^  with  costs* 


Hemans  v.  LtroT. 

Mortgage — deed  abeduU  inform,  iohen  mortgage. 

One  F.  paid  for  a  bouse  and  took  the  conveyance  in  his  own  name.  It  was 
nndcTBtood  between  him  and  defendant  at  the  time,  tbat  the  polrchaae  was 
made  for  defendant's  benefit,  in  older  that  she  might  have  a  home.  After 
the  parchase  the  hoose  was  repaired,  F.  advancing  money  therefor,  and 
defendant  took  possession.  After  this  F.  conveyed  all  his  property  to  plain- 
tiff in  trust  for  certain  purposes.  Heid,  that  defendant  was  the  debtor  of  F. 
for  the  moneys  advanced,  and  he  held  the  title  merely  as  trustee  or  mort- 
gagee, for  his  security,  and  the  defendant  had  an  equitable  interest  which 
could  not  be  cut  off  without  foredoenre. 
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Action  of  ejectment  tried  at  the  Steuben  circuity  in  January, 
1873.  Verdict  directed  for  the  plaintiff,  and  exceptions  ordered  to 
be  heard  in  the  first  instance  at  general  term. 

Joseph  Fellows,  a  friend  of  the  defendant,  being  disposed  to  aid 
her  in  providing  for  herself  a  home,  in  the  year  1869  proposed  to 
advance  money  to  her  for  that  purpose.  In  pursuance  of  that  prop- 
osition a  place  was  purchased,  said  Fellows  paying  the  purchase- 
money  and  taking  the  deed  to  himself.  This  was  done  without 
defendant's  knowledge,  as  she  claimed.  After  the  purchase  Fellowa 
advanced  money  to  the  defendant  to  aid  her  in  making  repairs  to 
the  house  upon  the  premises. 

The  defendant  subsequent  to  such  purchase  went  into  possession 
of  the  premises,  and  remained  in  such  possession  up  to  the  time  of 
the  commencement  of  this  action. 

On  the  29th  of  June,  1871,  said  Fellows  conveyed  by  deed  to  the 
plaintiff  all  his  real  and  personal  estate  acquired  by  him  between 
October  10, 1868,  and  the  time  of  making  the  conveyance,  in  trust 
for  certain  purposes.    Subsequent  to  this  time  Fellows  died. 

The  plaintiff  claimed  title  to  the  premises  under  the  trust-deed 
from  Fellows  to  him.  The  defendant  claimed  there  was  a  verbal 
agreement  that  the  purchase  was  made  for  her,  and  that  Fellows 
having  taken  conveyance  of  the  premises  to  himself  under  the  cir- 
cumstances as  above  related,  a  trust  resulted  as  to  her. 

Brown  <&  JIadden,  for  plaintiff.  A  trust  did  not  result  in  favor 
of  defendant.  Oetman  v.  Oetman,  1  Barb.  Gh.  499, 505, 514 ;  Duval 
V.  Covenhoven^  4  Wend.  564 ;  Bottsford  v.  Burr^  2  Johns.  Ch.  409 ; 
Foots  V.  Bryant,  47  K  Y.  650 ;  Siemon  v.  Schurck,  29  id.  610 ;  1 
Edm.  Stat  at  Large,  677 ;  2  id.  139. 

George  B.  Bradley,  for  defendant.  A  trust  resulted  in  favor  of 
defendant.  Foote  v.  Bryant,  58  Barb.  258 ;  S.  0.  aflSrmed  on  appeal, 
47  N.  Y.  258 ;  Siemon  v.  Schurck,  33  Barb.  9 ;  S.  C.  affirmed  on 
appeal,  29  N.  Y.  598 ;  Levy  v.  Brush,  8  Abb.  N.  S.  418 ;  Gardner  v. 
Ogden,  22  N.  Y.  327 ;  Swinburne  v.  Swinburne,  28  id.  568 ;  Dodge 
V.  Wellman,  43  How.  427 ;  1  R  S.  728,  §§  55,  58,  60. 

E.  D.  Smith,  J.  The  plaintiff  had  the  clear  legal  title  to  the 
premises  in  question,  and  the  questions  presented  upon  the  defend- 
aafs   exceptions  arose  upon  the  equitable  title  set  up  by  the 
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defendant  in  her  answer,  and  sought  to  be  established  at  the  trial. 
The  proofs  clearly  show  that  the  defendant,  at  the  suggestion  of 
Joseph  Fellows,  the  grantor  of  the  plaintiff,  and  upon  his  assurance 
that  he  would  advance  the  money  to  enable  her  to  complete  the 
purchase,  made  the  contract  for  the  purchase  of  the  premises  in 
question  in  her  own  name;  that  Mr.  Fellows  advanced  for  her  the 
purchase-moneyto  fulfill  said  contract,  and  that  he  took  the  title  to 
said  premises  as  and  for  his  security  for  such  advance.  That  the 
defendant  immediately  went  into  possession  of  said  premises  and 
made  repairs  thereupon,  fitting  up  the  house  thereon  for  a  residence 
for  herself  with  the  knowledge  and  assent  of  Mr.  Fellows,  he  making 
an  advance  also  of  the  money  requisite  for  the  payment  of  the 
expense  of  such  repairs,  and  that  the  said  premises  were  so  pur- 
chased and  fitted  by  her  for  a  home  for  herself  and  family  under 
the  advice  of  Mr.  Fellows,  who  was  a  friend  of  her's,  and  was  a 
constant  visitor  of  her  family  at  such  house  after  said  purchase 
during  his  life,  and  that  she  continued  to  reside  in  such  house  from 
the  time  of  the  said  purchase  in  1869  till  the  death  of  Mr.  Fellows 
in  1872,  and  since  till  the  commencement  of  this  suit.  Upon  these 
facts  the  defendant  clearly  became  the  debtor  of  Mr.  Fellows  for  the 
advances,  and  he  took  the  title  merely  as  a  trustee  or  mortgagee  for 
his  security  for  the  same  according  to  the  cases.  McBumey  v. 
Wellmany  42  Barb.  390  ;  affirmed  in  court  of  appeals  by  title  Dodge^ 
Et^Tj  v.  Wellman,  43  How.  427 ;  S.  C,  1  Abb.  Ct.  of  App.  Decisions, 
512 ;  Carr  v.  (7arr,  4  Lans.  314 ;  affirmed  in  court  of  appeals  but  not 
yet  reported  (a  manuscript  opinion  of  the  court  being  before  us). 
The  defendant  had  an  equitable  interest  in  said  premises  which 
could  not  be  cut  off  without  foreclosure*  The  facts  stated  and 
established  at  the  trial  made  out  a  complete  equitable  defense  to  the 
action*  The  plaintiff  should  therefore  have  been  nonsuited  at  the 
circuit  or  a  verdict  directed  for  the  defendant  The  exceptions 
taken  to  the  rulings  of  the  circuit  judge,  in  conflict  with  these 
views,  are  consequently  well  taken,  and  a  new  trial  must  therefore 

be  granted,  with  costs  to  abide  the  event 

2few  trial  granted. 
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Ohapmak,  administratrix,  etc.,  appellant,  v.  Erie  Bailway 

COMPAKY. 

Kegtigence  —  ma&Ur  and  9&nafU — when  matter  UMe  to  eervantfor  ir^ryfiom 

act  offeUow  eervant. 

The  saperintendent  of  a  dlyislon  of  defendant's  railroad  appointed  and  kept  in 
defendant's  employ  a  telegraph  operator,  who  was  addicted  to  habits  of  in- 
toxication. Notice  of  such  habits  had  been  given  to  the  superintendent  and 
his  assistant,  who  had  general  charge  of  his  business  when  he  was  absent. 
In  conseqaence  of  the  negligence  of  such  operator,  a  collision  took  place  be- 
tween two  trains  upon  defendant's  road,  whereby  plaintiff's  intestate,  a  ser- 
vant of  defendant,  was  killed.  Held,  that  the  saperintendent,  and  in  his 
absence  his  assistant, was  the  representative  of  the  defendant,  and  that  keeping, 
the  telegraph  operator  in  defendant's  service  after  his  habits  were  known  to 
such  saperintendent  or  assistant  was  negligence  on  the  part  of  defendant, 
which  would  render  it  liable  for  the  death  of  plaintiff's  intestate. 

This  is  an  appeal  from  an  order  at  special  term  gi*anting  a  new 
trial  on  a  case  and  exceptions. 

This  action  was  brought  to  recover  damages  for  the  death  of  the 
plaintiJBf 's  husband,  on  the  ground  that  the  same  was  occasioned  by 
the  negligence  of  the  defendant.  The  deceased  was  an  engineer  in 
the  employ  of  the  defendant  at  the  time  of  his  death,  which  was  caused 
by  the  collision  of  two  freight  trains  on  the  defendant's  road,  which 
collision  was  the  result  of  the  admitted  negligence  of  one  Allison, 
the  telegraph  operator  and  train  dispatcher  employed  by  the  defend- 
ant, and  engaged  at  the  time  in  regulating  and  directing  the  run- 
ning of  freight  trains  on  such  road,  and  under  the  supervision  and  ap- 
pointment of  Henry  C.  Fisk,  who  was  at  the  time  of  the  said  collision, 
and  for  ten  years  previously  had  been,  the  division  superintendent, 
appointed  by  the  defendant,  of  its  road  from  Buffalo  to  Hornellsville, 
and  had  the  general  charge  of  that  part  of  the  defendant's  road, 
and  of  the  running  of  the  trains  thereon,  and  of  the  telegraph  em- 
ployees of  the  defendant,  and  of  the  general  performance  of  these 
duties.  One  Charles  Calligan,  at  the  time  of  said  collision,  was  the 
assistant  of  said  Fisk,  and  in  the  absence  of  said  Fisk  performed 
the  duties  which  devolved  upon  said  Fisk,  and  at  night  usually  had 
charge  of  the  telegraph  employees  of  the  defendant,  and  of  the  gen- 
eral performance  of  their  duties. 

The  9l^d  collision  occurred  between  Hornellsville  and  Buffalo,  and 
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all  the  defendant's  telegraph  operators  between  those  places  were 
under  the  supervision  of  said  Fisk. 

Proof  was  given  tending  to  show  that  the  said  Allison,  the  said 
telegraph  operator,  was  addicted  to  habits  of  intoxication,  and  that 
notice  or  knowledge  of  this  fact  was  possessed  by  both  Fisk  and  Cal- 
ligan.  This  proof  was  duly  objected  to  and  received  under  excep- 
tion, and  the  case  was  submitted  to  the  jury  upon  a  charge  in  sub- 
stance that  notice  to  Fisk,  and  in  his  absence  notice  to  Calligan,  of 
the  habits  of  Allison,  was  notice  to  the  defendant  of  the  habits  of 
Allison.  In  response  to  a  remark  or  request  of  counsel  for  the  de- 
fendant, the  circuit  judge  charged  that  Fisk  was  to  be  treated  as 
the  master  and  executive  officer.  He  had  charge  as  a  master  of  the 
company,  and  Calligan  in  his  absence. 

The  defendant's  counsel  duly  excepted  to  each  of  these  proposi- 
tions. 

The  plaintiff  had  a  verdict  at  the  circuit  for  $5,000  and  interest 
from  the  time  of  the  death,  amounting  with  interest  to  $5,752.4-7. 

A  motion  was  made  at  special  term  upon  a  case  and  exceptions 
for  a  new  trial,  which  was  granted,  and  the  plaintiff  appealed  from 
the  order  to  this  court. 

Benjamin  J.  Austin^  Jr.y  for  appellant.  The  snperintendent  stood 
in  place  of  the  defendant,  and  was  the  master  of  the  deceased. 
Brickner  v..  iV".  T.  0.  B.  B,  Co,,  2  Lans.  606 ;  Paterson  v.  Wallace, 
28  Eng.  L.  &  Eq.  48;  Perkim  v.  N.  Y.  C.  B.  B.  Co,,  24  N.  Y.  196 ; 
Farwell  v.  B,  &  W.  B,  B,  Co,,  4  Mete.  49 ;  Warner  v.  Erie  Bailtoay 
Co.,  39  K  Y.  468;  Gallagher  y.  Piper,  111  Eng.  Com.  L.  668; 
Walker  v.  Boiling,  22  Ala.  294 ;  Coon  v.  S.  &  U.  B.  B,  Co.,  5  N".  Y. 
492 ;  Laws  of  1857,  chap.  628,  §  31.  The  custom  of  running  trains 
by  telegraph  is  negligence  as  a  matter  of  law.  Tarrent  v.  Webb,  37 
Eng.  L.  &  Eq.  281 ;  Murray  v.  8.  C.  B.  B.  Co.,  1  McMul.  389.  The 
fact  that  intestate  knew  that  the  trains  were  run  by  telegraph  did  not 
excuse  defendant.  Hayes  v.  W.  B.  B.  Co.,  3  Cush.  270 ;  Snow  v.  ff* 
B.  B.  Co.,  8  Allen,  441;  Clark  v.  Holmes,  7  Hurlst.  &  Norm.  937; 
Laning  v.  N.  Y.  C.  B.  B.  Co.,  49  N.  Y.  535 ;  Waller  v.  S.  E.  Bailway 
Co.,  2  H.  &  C.  101;  Keegan  v.  W.  B.  B.  Co.,  8  N.  Y.  175;  Laws  of 
1867,  chap.  49,  §  1. 

John  Sanson,  for  respondent.  To  render  defendant  liable  it  must 
have  been  negligent  itself  to  the  employee  injured,  altl^p^gh  such 


528  FOURTH  DEPAETMENT, 


Chapman  v.  Erie  Railwaj  Go. 


employee  may  have  been  of  inferior  grade  to  that  of  the  co-em- 
ployee through  whose  carelessness  the  injury  was  inflicted.  Warner 
V.  Erie  Railway  Co.y  39  N.  Y.  468 ;  Coon  v.  U.  &  S.  R.  R.  Co.,  5 
K  Y.'492;  Wright  v.  N.  Y.  C.  R.  R.  Co.,  25  N.  Y.  664;  ffard  r. 
r.  a  R.  R.  Co.,  32  Vt.  473;  Hayes  v.  W.  R.  R.  Co.,  3  Gush.  270; 
Albro  y.  Agawam  Canal  Co,,  6  id.  75.  Knowledge  or  notice  to  the 
master  of  the  incapacity  of  the  employee  is  necess^M^y  to  make  out 
negligence  on  part  of  master.  Wilson  t.  Meny,  1  Law  Bep.,  H.  L. 
Sc.  326 ;  Kenyon  v.  W.  R.  R.  Co.,  8  N.  Y.  175 ;  Price  on  Rail.  Law, 
294 ;  King  v.  B.  S  W.  R.  R.  Co.,  9  Gush.  112 ;  Priestly  v.  Fowler, 
3  M.  &  W.  1 ;  McMillan  v.  8.  &  W.  R.  R.  Co.,  20  Barb.  349 ;  Lang- 
loys  T.  B.  a  R.  R.  R.  Co.,  19  id.  264 ;  Tarrant  v.  Webb,  89  Eng.  C. 
Law.  795.  Upon  the  question  of  notice  to  the  defendant  Wig- 
more  y.  Jay,  3  Exch.  354 ;  Gallagher  y.  Piper,  16  G.  B.  N.  S.  669 ; 
FeUthem  y.  England,  2  Law  Rep.  Q.  B.  33 ;  Morgan  y.  V.  of  N. 
Railway,  1  id.  148. 

E.  D.  Smith^  J.  The  new  trial  was  granted  at  special  term  upon 
the  express  ground  that  the  plaintiff's  husband  and  Allison,  the 
telegraph  operator  of  the  defendant,  were  fellow-seryants  of  a  com- 
mon master,  engaged  in  the  same  general  business,  and  that  the 
liability  to  injury  from  negligence  of  a  co-seryant  was  a  risk  that 
each  seryant  took  upon  himself  in  the  seryice  of  such  common 
master.  Following  the  case  of  Warner  y.  Brie  Railway  Co.,  39 
N.  Y.  468,  the  yiews  of  the  learned  judge  were  doubtless  in  accord- 
ance with  those  expressed  in  the  opinion  in  that  case  as  generally 
receiyed,  that  no  class  of  officers  of  a  corporation  below  the  board 
of  directors,  at  least,  represented  the  corporation  as  masters  to  such 
an  extent  that  their  acts  of  omission  or  commission  could  bind  the 
corporation  as  in  the  relation  of  a  master  to  a  seryant,  as  between 
the  respectiye  agents,  officers,  servants  or  employees  of  such  cor- 
poration. One  of  the  head-notes  in  the  case  of  Warner  y.  The  Ene 
Railway  Co.,  supra,  as  the  case  is  reported,  asserts  that  'Hhe  only 
ground  of  liability  of  a  master  to  an  employee  from  injuries  result- 
ing from  the  carelessness  of  a  co-employee  which  the  law  recognizes, 
is  that  which  arises  from  the  personal  negligence  or  want  of  proper 
care  and  prudence  in  the  management  of  its  officers,  or  in  the 
selection  of  its  agents  or  appliances.'^ 

The  rule  as  thus  stated  is  obyiously  of  small  consequence  as  a  pro- 
tection to  the  seryants  or  employees  of  a  corporation,  when  it  is 
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considered  that  a  corporation  acts  entirely  through  officers  and 
agents  and  there  can  be  no  other  personal  negligence  committed^  by 
or  imputed  to^  it  except  the  negligence  of  such  officer  or  agent,  and 
when  it  is  held  also  that  all  the  agents  and  employees  of  a  corpora- 
tion are  fellow  servants  of  a  common  master,  it  is  difficult  to  see 
why,  under  such  rules,  corporations  are  not  virtually  absolved  from 
all  the  common-law  liability*  of  a  master  to  take  care  of  his  servants 
and  protect  them  from  unjust  and  unreasonable  danger  and  injuries 
resulting  £rom  the  negligence  of  others.  But  the  recent  case  of 
Laning  v.  N.  Y.  0.  B.  R,  Co.,  49  N.  Y.  631,  shows  that  the  present 
court  of  appeals  is  receding  from  this  extreme  ground.  This  case 
asserts  a  sounder  and  more  reasonable  rule.  Judge  Folgsr,  who 
gives  the  opinion  of  the  court,  says:  '^  The  duty  of  the  master  to  his 
servants  is  to  use  reasonable  care  to  provide  and  employ  none  but 
competent  and  skillful  servants,  and  to  discharge  from  his  service 
on  notice  thereof  any  who  fail  to  continue  such. 

''And  applying  the  rule  to  the  case  in  hand,  we  are  of  the  opinion 
that  the  defendant  was  negligent  toward  the  plaintiff  in  retaining 
Westman  in  its  service  after  his  habits  of  drinking  to  drunkenness 
were  known  to  Colby,  its  general  agent  for  hiring  and  discharging 
men  of  the  class  of  Westman.^' 

These  views  apply  to  this  case.  The  analogy  between  them  is 
quite  clear  and  perfect.  Within  the  rule  of  this  case  Fisk,  and  in 
his  absence  Colligan,  was  the  proper  representative  of  the  defendant 
and  bound  the  corporation,  as  Colby  did  in  the  case  of  Lanhig  v.  iV. 
Y.  C.  R.  R.  Co,,  and  upon  the  same  principle.  Fisk  employed  Alli- 
son, the  telegraph  operator,  and,  the  jury  have  found,  knew  his 
habits  of  drunkenness;  and  his  knowledge  was  the  knowledge  of 
the  defendant,  and  his  declarations  and  admissions  were  properly 
admissible  to  prove  such  knowledge,  as  was  held  in  respect  to 
admission  of  Colby,  the  agent  of  the  defendant  in  said  case  of  Laning. 
This  question  disposes  of  the  chief  point  presented  on  the  argument, 
and  leads  to  the  reversal  of  the  order  granting  a  new  trial  The 
charge  of  the  judge  at  the  circuit,  that  Fisk  was  to  be  treated  as 
the  master  and  executive  officer  of  the  defendant,  was  entirely  sound 
and  correct 

It  asserts  the  only  practical  rule  that  can  be  applied  in  such  cases 
in  order  to  require  and  make  corporations  perform  their  proper  com- 
mon-law duty  as  masters  to  their  servants  and  employees,  and  to  the 
public,  as  I  have  had  occasion  previously  to  assert,  in  Bissel  v.  JV.  Y. 

Vol.  I,  N.  T.  Rep.— 67 
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C.  R.  R.  Co.,  29  Barb.  613 ;  Perkins  t.  Same,  24  N.  Y.  221 ;  and 
Warner  t.  Erie  Railway  Co.,  49  Barb.  675.  And  in  Wright  v.  The 
Central  R,  R,  Co.,  25  N.  Y.  572, 1  dissented  with  another  member 
of  the  court,  from  the  decision,  on  the  precise  ground  that  the  neg- 
ligence of  Upton,  the  chief  engineer,  whose  duty  it  was  to  employ 
engineers,  was  to  be  deemed  the  negligence  of  the  corporation  as 
master. 

The  case  upon  the  whole,  I  think,  was  properly  disposed  of  at  the 
circuit,  and  none  of  the  exceptions  taken  to  the  rulings  and  decis- 
ions of  the  circuit  judge  are  well  taken. 

The  order  granting  a  new  trial  should,  therefore,  be  reversed  and 
a  new  trial  denied,  with  costs. 

Order  reversed  and  new  trial  denied. 


Davib,  receiver,  etc.,  v.  Vak  Wib  et  al,  appellants. 
Praetiee — ea»e  an  appeal — uhat  it  should  contain. 

In  an  appeal  from  a  judgment  entered  upon  the  report  of  a  referee,  the  appel- 
lant  served  a  case  for  argument,  containing  an  Introductory  statement  of  the 
proceedings  In  the  cause,  the  notice  of  appeal,  the  judgment  record  contain- 
ing the  referee's  report  and  the  exceptions  filed  thereto,  but  not  containing 
the  evidence,  ffeld,  that  the  practice-  of  the  appellant  was  correct,  and  a 
motion  to  strike  out  the  exceptions  and  Introductory  statement  In  the  case 
was  denied. 

Motion  to  stiike  out  exceptions  from  case  and  introductory 
statement 

The  cause  was  tried  by  a  referee  who  found  for  the  plaintiff,  and 
a  final  judgment  was  duly  entered  up  upon  the  filing  of  the  referee's 
report.  The  defendant  filed  exceptions  to  the  report  within  the  ten 
days  required  by  the  Code,  and  appealed  from  the  judgment  in  due 
time.  The  defendant  made  no  case  containing  the  evidence,  but 
served  printed  copies  of  the  case  for  argument,  containing  an  intro- 
ductory statement  of  the  proceedings  in  the  cause,  the  notice  of 
appeal,  the  judgment  record  containing  the  referee*s  report  and  the 
exceptions  filed  thereto.  The  plaintiff  moved  to  strike  out  these 
exceptions  and  the  preliminary  statement. 
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William  Cornwell,  for  plaintiflT,  cited  Bissel  v.  Hamlin,  20  N.  T. 
519;  Sup.  Court  rule  34;  Price  v.  Powell,  Z  N.  Y.  324;  Hunty. 
Bloomer,  13  id.  341 ;  Johnson  v.  WJiillock,  id.  344  ;  Grant  v.  Morse, 
22  id.  323 ;  Leffler  v.  Field,  33  How.  385 ;  Conolly  v.  Conolly,  16  id. 
224 ;  Sutherland  y.  £o««,  47  Barb.  144,  note  to  case. 

William  Tiffany,  for  defendant,  cited  Brewer  v.  /mA,  12  How. 
487;  Hunt  v.  Bloomer,  13  N.  Y.  342;  Johnson  y.  TFAiWocife,  id.  345; 
Code,  §§  268  (as  amended  in  1869),  281 ;  Tomlinson  y.  Mayor  oj^ 
New  York,  44  N.  Y.  601 ;  Stoddard  y.  Whiting,  46  id.  627 ;  C%ap- 
man  y.  McKay,  47  id.  670 ;  Supreme  Court  rule  50. 

E.  D.  Smith,  J.  This  case  is  on  the  calendar  at  the  present  term, 
and  the  only  question  presented  upon  this  motion  in  effect  is, 
whether  it  can  properly  be  brought  on  for  argument  in  its  present 
shape.  The  cases  of  Hunt  y«  Bloomer,  13  N.  Y.  341,  and  Johnson 
y.  Whitlock,  id.  344,  and  Bissel  y.  Hamlin,  20  id.  519;  Otis  y. 
Spencer,  16  id.  610,  and  Westcott  y.  Thompson,  id.  613;  Titus  y. 
Orvis,  id.  617,  had  settled  that,  in  order  to  review  upon  appeal  a 
judgment  rendered  upon  a  trial  by  a  referee  or  by  the  court  without 
a  jury,  a  case  must  be  made  containing  exceptions  with  the  eyidence 
or^  without  the  evidence  in  full,  as  upon  a  bill  of  exceptions,  and  the 
findings  of  the  judge  or  referee  in  the  same  manner,  as  upon  trials 
at  the  circuit,  and  duly  settled  by  the  referee  or  the  judge.  Accord- 
ing to  these  cases,  it  was  held  that  it  was  not  suJQ&cient  to  annex  the 
report  of  the  referee  or  judge  and  the  exceptions  to  the  judgment 
record,  or  print  or  refer  to  them  in  the  case  as  separate  docu- 
ments. In  1869  the  legislature  changed  this  practice  by  amend- 
ing section  28  of  the  Code,  providing  as  follows :  ^^  That  for  the 
purposes  of  an  appeal  from  a  judgment  rendered  on  the  report 
of  a  referee  or  the  decision  of  a  judge  on  a  trial  without  a  jury, 
it  shall  not  be  necessary  to  insert  at  large  in  the  case  the  findings 
of  fact  or  conclusions  of  law  of  such  judge  or  referee  or  the  excep- 
tions thereto  filed,  but  if  the  same  appear  as  part  of  the  judgment 
roll,  they  may  be  referred  to  and  used  on  the  argument  of  the  appeal 
with  the  same  effect  as  though  inserted  in  the  case."  This  amend- 
ment might  have  left  the  practice  uncertain,  but  the  amendment  at 
the  same  time  of  §  272  removes  all  doubt  as  to  the  intent  of  the 
legislature.  This  section  is  amended  as  follows :  ^'  When  the  case 
on  appeal  shall  haye  been  heard  and  decided  at  the  general  term 
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upon  the  report  of  the  referee,  aud  exceptions  without  a  case  con- 
taining the  evidence,  the  decision  may  he  reviewed  in  like  manner 
on  appeal  to  the  conrt  of  appeals."  After  these  amendments  to  the 
Code  had  heen  made,  the  general  term  in  the  7th  district  on  several 
occasions  heard  and  decided  cases  upon  the  referee's  report  and 
exceptions,  and  held  that  the  case  need  contain  nothing  more  than 
the  notice  of  appeal,  the  judgment  record  and  the  exceptions  to  the 
referee's  report  In  a  case  upon  appeal  to  the  court  of  appeals  (the 
Q^e  of  Chapman  v.  McKay),  presented  to  us  on  this  motion,  it 
appears  that  the  judges  of  the  fifth  district  also  at  a  general  term, 
held  in  Syracuse,  Octoher,  1869,  all  the  judges  of  that  district  being 
present,  heard  and  decided  the  case  upon  the  judgment  record, 
including  the  referee's  report  and  the  exceptions  filed  thereto,  and 
the  notice  of  appeal,  and  the  same  case  it  appears  was  also  heard 
upon  the  same  case  without  objection,  and  decided  in  the  court  of 
appeals,  and  is  reported  in  47  K.  Y.  670.  It  is  therefore,  we  think, 
regular  practice  upon  appeal  from  the  judgment  rendered  by  a  judge 
in  a  case  tried  without  a  jury  or  by  a  referee,  if  the  party  appealing  is 
satisfied  with  the  finding  upon  the  facts  by  the  referee,  and  desires 
merely  to  review  his  legal  conclusions  upon  such  facts  to  bring  the 
cause  on  for  argument  on  a  case  containing  simply  the  notice  of  appeal, 
the  judgment  recovered,  including  the  exceptions  filed  to  the  report 
of  the  judge  or  referee,  if  such  exceptions  are  embraced  in  such 
record,  as  they  should  be  according  to  §  281,  if  the  same  are  filed 
before  the  judgment  is  perfected,  and  if  not,  then  to  include  also 
such  exceptions  as  are  annexed  to  such  record.  Such  a  practice  is 
certainly  to  be  encouraged  and  approved,  for  it  is  quite  apparent 
that  so  far  as  it  can  be  adopted  it  tends  greatly  to  lessen  the  expenso 
of  preparing  cases  for  argument,  and  facilitates  their  examination 
and  review  by  the  court  at  general  term  and  in  the  court  of  appeals. 
The  motion  to  strike  out  the  exceptions  and  introductory  statement 
in  the  case  must  therefore  be  denied. 

Motion  denied. 
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People  ez  rel.  Deckeb  v.  Whiti^'et. 

JPbreiNtf  enh^f  and  detainer — affidavit  in  proeeedvng»  far — wxioer  of  otjectUmt. 

In  proceedings  under  the  otatnte  relating  to  forcible  entry  and  detainer,  the 
affidavit  to  the  complaint  was  in  form  required  by  §  157  of  the  Code  for  the 
▼erification  of  pleadings.    Held,  not  such  an  affidavit  as  the  statute  requires. 

The  verification  required  by  the  Code  is  nothing  more  in  effect  than  a  verifica- 
tion of  the  pleading  upon  information  and  belief;  the  affidavit  required  by 
the  statute  relating  to  forcible  entry,  etc.,  should  be  positive,  and  state  the 
facts  as  of  the  knowledge  of  the  affiant,  or  if  facts  are  stated  upon  informa- 
tion they  should  be  so  stated,  and  the  source  of  information  given. 

In  proceedings  for  forcible  entry  and  detainer  the  defendant  objected  to  the 
verification  at  the  first  opportunity  before  the  county  judge.  Subsequently 
a  jury  was  impaneled,  and  an  inquisition  found  which  the  defendant 
traversed,  and  brought  a  certiorari  to  review  the  proceedings.  Held,  that 
defendant  did  not,  by  his  subsequent  action,  waive  the  objection  to  the 
verification. 

Gebtiorabi  to  review  proceedings  for  a  forcible  entry  and 
de&iner,  under  the  provisions  of  part  3^  chapter  8,  title  10,  article  1 
of  the  Bevised  Statutes,  had  before  the  county  judge  of  Erie  county. 
The  proceedings  were  commenced  on  29th  day  of  April,  1873,  by 
Elizabeth  Whitney,  to  obtain  possession  of  premises  held  by  Lewis 
Decker.  A  complaint  was  made  containing  the  facts  relied  upon 
by  the  relator  in  the  proceedings  to  which  the  ordinary  verification 
required  to  pleadings  by  §  157  of  the  Code,  viz. :  "  That  the  fore- 
going complaint  is  true  to  her  own  knowledge,  except  as  to  the 
matters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  she  believes  it  to  be  true,^*  was  appended. 

On  the  20th  of  April,  1873,  a  precept  for  a  jury,  and  a  notice  to 
Lewis  Decker  of  the  precept,  etc.,  was  issued  by  the  county  judge. 
The  precept  was  made  returnable  on  the  6th  day  of  May. 

Upon  the  return  day  nineteen  jurors  appeared  in  obedience  to  the 
precept  which  directed  the  summoning  of  twenty-four.  Before  the 
jury  were  sworn,  the  counsel  for  Decker  objected  to  the  complaint 
on  the  ground  that  it  was  insufficiently  verified  to  constitute  an 
affidavit  within  the  meaning  of  the  statute,  it  being  sworn  to  upon 
information  and  belief.  The  objection  was  overruled  and  defend- 
ant's counsel  excepted. 

Defendant's  counsel  also  objected  to  the  jurors  present  being 
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sworn,  on  the  ground  that  twenty-four  jurors  had  not  appeared  and 
answered.    The  objection  was  oyerruled  and  exception  taken. 

The  jury  being  sworn,  a  trial  was  had  at  which  both  parties 
introduced  evidence.  The  jury  found  an  inquisition  against  the 
defendant  for  a  forcible  holding  out.  The  defendant's  counsel 
thereupon  moTed  the  county  judge  to  quash  such  inquisition, 
on  the  ground  of  the  yarious  objections  and  exceptions  made  by 
him.  The  motion  was  denied  and  the  defendant's  counsel  excepted. 
Within  twenty-four  hours  after  the  finding  it  was  duly  traversed  in 
writing,  and  a  writ  of  certiorari  allowed  by  Qon.  James  SHSLDdr,- 
judge  of  the  superior  court  of  Buffalo. 

S.  Lockwoodf  for  relator.  The  traverse  of  the  inquisition  did  not 
waive  the  objections  before  the  county  judge.  People  v.  Wilson^  13 
How.  446 ;  Carter  v.  Newbold,  7  id.  166.  This  court  will  interpose 
to  correct  mistakes  of  law.  People  v.  Metropolitan  Board  of  Police^ 
39  N.  T.  506;  People  v.  Reedy  11  Wend.  167;  People  v.  Smithy  24 
Barb.  16.  The  affidavit  was  not  in  proper  form.  Boettoick  v.  JElion, 
26  How.  364 ;  Truscott  v.  Dole,  7  id.  221. 

M.  A.  Whitney y  for  respondent  The  complaint  was  sufficient^  as 
it  states  that  the  relator  has  an  estate  of  freehold.  3  B.  S.  831,  § 
3 ;  People  v.  Van  Nostrandy  9  Wend.  69 ;  People  v.  Fulton,  11  N.  T. 
94.  A  verified  complaint  answers  the  purpose  of  an  affidavit  Por- 
ter V.  CasSy  7  How.  441.  The  objection  that  the  complaint  was  not 
properly  verified  was  waived  by  traverse  of  the  inquisition.  People 
V.  FiOdy  1  Lans.  222 ;  S.  C,  58  Barb.  270. 

E.  D.  Smith,  J.  The  proceedings  in  this  matter,  I  think,  must 
be  reversed,  upon  the  ground  taken  before  the  judge  on  the  return 
of  the  precept  issued  by  him  for  summoning  the  juiy^  by  whom  the 
inquisition  was  made.  The  return  states  that  the  counsel  for  the 
defendant  objected  to  the  complaint,  on  the  ground 'Hhat  it  was 
insufficiently  verified  to  constitute  an  affidavit,  within  the  meaning 
of  the  statute,  it  being  sworn  to  upon  information  and  belief,"  which 
objection  was  overruled  by  the  judge,  and  the  counsel  for  the  de- 
fendant duly  excepted. 

The  statute  —  §  2  of  the  article,  in  respect  to  '^  Forcible  Entries 
and  Detainers "  (2  Bev.  Btat  608),  requires  that  to  institute  these 
proceedings  before  a  judge  a  complaint  shall  be  made,  and  §  3  d6> 
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Clares  '^  that  such  complaint  shall  be  in  writing,  and  shall  be  accom- 
panied by  an  afiQdayit  of  sach  forcible  entry  or  forcible  holding 
out." 

The  making  and  presentation  to  the  judge  of  such  complaint  and 
affidavit  are  essential  to  give  him  jurisdiction  to  entertain  the  pro- 
ceedings. The  complaint  in  this  case  was  sufficient  to  confer  juris- 
diction^  but  no  affidavit  was  made  to  accompany  it,  except  the 
yerification  of  pleadings  required  by  §  157  of  the  Code. 

This,  I  think,  is  not  a  compliance  with  the  statute.  A  complaint 
thus  verified  is  not  such  an  affidavit  as  was  intended  in  the  statute. 

The  affidavit  which  should  accompany  the  complaint  should  be 
positive  and  state  the  facts  positively,  as  of  the  knowledge  of  the 
affidavit,  or  if  any  facts  are  stated  upon  information  they  should  be 
so  stated  and  the  source  of  the  information  also  given. 

The  form  of  verification  of  pleadings  prescribed  by  the  Code  does 
not  necessarily  imply  that  any  of  the  facts  stated  in  the  pleadings 
referred  to  are  true  to  the  knowledge  of  the  party  making  such 
verification.  Such  verification  is  in  effect  satisfied  as  respects  its 
truth,  if  the  party  making  it  was  informed  that  the  facts  therein 
stated  are  true.  Since  no  discrimination  is  made,  or  required  to  be 
made,  between  facts  stated  upon  knowledge  and  facts  stated  upon 
information  in  the  pleadings,  the  verification  is  nothing  more  in 
effect  than  a  verification  of  the  pleading  upon  information  and 
belief. 

The  commission  of  appeals  has  recently  decided  in  the  case  of 
Oawtry  v.  Dorn^  51  N.  Y.  84,  that  under  the  statute  which  requires 
an  affidavit  to  be  annexed  to  an  answer,  denying  the  receipt  of  a 
notice  of  protest,  a  denial  of  such  fact  in  the  answer,  with  the  usual 
verification  thereof,  will  not  satisfy  the  statute. 

This  objection  having  been  distinctly  made  by  the  defendant  at  the 
first  opportunity,  before  the  county  judge,  and  insisted  on,  is  fatal  to 
the  proceedings  unless  waived,  as  is  claimed  or  obviated  by  subse- 
quent proceedings.  The  return  shows  that  the  jury  was  immedi- 
ately thereafter  impaneled,  and  the  investigation  proceeded  till 
the  inquisition  was  found  and  signed,  and  immediately  thereupon, 
and  as  soon  as  the  inquisition  was  made,  the  relator  traversed  it  and 
brought  the  certiorari  soon  thereafter  and  before  any  other  proceed- 
ings were  had. 

This  was  no  waiver  of  the  objection  to  the  insufficiency  of  the 
affidavit.     It  was  held  in  People  v.  Hunty  13  How.  146,  and  in  (7ar- 
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ter  y.  Netvbold,  7  id.  166 :  ''  That  objections  to  the  complaint  or  any 
substantial  objections  to  the  proceedings  were  not"  waived  by  the 
traverse  of  the  inquisition^  and  clearly  nothing  of  the  kind  was 
intended  or  should  be  presumed."  In  People  v.  Fieldj  1  Lans.  231, 
it  was  held  by  Mobgak,  J.,  that  it  was  competent  for  a  relator;,  in 
such  proceedings,  to  renew  objections  to  the  complaint  raised  before 
the  county  judge  after  the  proceedings  were  brought  into  this  court 
by  certiorari.  In  that  case  the  certiorari  must  have  been  brought 
before  the  defendant  in  the  proceeding  had  traversed  the  inquisition. 
Such  traverse  must,  under  section  14  of  the  statute,  be  made  within 
24  hours  after  the  inquisition  was  found  to  stay  the  proceedings 
before  the  county  judge.  And  as  Stoby,  J.,  in  the  case  of  People  v. 
Davids,  supra,  said:  ''It  would  be  unreasonable  to  require  the 
defendant  to  make  out  the  requisite  paper  and  move  for  a  certiorari 
within  that  time,  or  submit  to  the  temporary  deprivation  of  his 
property."  A  traverse  thus  necessarily  interposed,  immediately  upon 
the  finding  of  the  inquisition,  to  prevent  the  issue  of  process  to  put 
the  party  prosecuting  such  proceeding  into  possession,  cannot  fairly 
be  considered  as  waiving  any  rights  of  the  respondent  before  the 
county  judge,  and  particularly  rights  and  objections  distinctly  made 
and  insisted  on  in  limine. 

In  People  v.  Smiih,  24  Barb.  16,  it  was  held, ''  that  as  these  pro- 
ceedings were  summary  and  statutory  they  must  be  strictly  con- 
formed to  the  statute,  and  are  open  to  technical  objections ; "  and 
see  Fergttson  v.  Morgan,  20  Wend.  207.  In  that  case  the  inquisition 
was  quashed,  and  it  was  held  to  be  the  duty  of  the  court,  when  these 
proceedings  are  brought  into  it  by  certiorari,  to  examine  them  and 
quash  them  if  irregular  or  insufficient,  and  to  ascertain  whether  ju* 
risdiction  has  been  obtained  of  the  subject-matter  or  of  the  parties, 
and  whether  the  statute's  prerequisites  have  been  complied  with. 

I  think  the  county  judge  never  acquired  jurisdiction  of  the  person 
or  the  subject-matter  for  want  of  a  sufficient  affidavit,  as  prescribed 
by  the  statute,  and  that  the  proceedings  should  be  reversed  with 

costs. 

Proceedings  reversed. 
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MunMpdl  eorpar<Uion$ — liable  for  torts  and  for  negligence. 

The  common  ooandl  of  the  citj  of  Buffiilo  ordered  the  moving  of  one  end  of  a 
bridge  belonging  to  a  turnpike  company,  in  order  to  have  it  conform  to  cer- 
tain street  improvements,  and  employed  contractors  to  do  the  work  of 
removal  under  the  superintendance  of  the  city  surveyor.  The  contractors 
employed  one  S.  to  superintend  such  removal.  The  work  was  negligently 
performed,  whereby  the  bridge  fell  and  was  destroyed. 

Held,  that  the  dty  was  liable  for  the  destruction  of  the  bridge,  and  this 
whether  the  city  had  a  lawful  right  to  attempt  its  removal  or  not.  The 
city,  if  it  had  no  lawful  right,  was  a  trespasser  and  liable  as  such  for  the 
illegal  acts  of  its  officers.  If  it  had  lawful  power  to  do  the  act  it  was  bound 
to  do  it  in  a  careful  and  skillful  manner,  and  was  liable  for  the  negligence 
of  its  agents. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  for  $5,000.85 
damages  and  costs,  entered  apon  the  report  of  a  referee. 

The  action  was  commenced  for  damages  caused  by  the  destruo- 
tion  of  the  plaintiff's  toll-bridge  over  BuffUo  creek,  on  Ohio  street, 
in  the  city  of  Buffalo,  on  the  12th  day  of  March,  1865. 

The  complaint  contained  two  counts ;  one  alleging  the  wrongful 
entry  by  the  defendant  on  the  said  bridge,  and  the  wrongful 
destruction  thereof  by  it ;  the  other  alleging  an  attempted  removal 
of  the  bridge  by  the  defendant,  and  its  destruction  by  reason  of  the 
defendant's  carelessness  in  making  such  removal.  The  answer  was 
a  general  denial. 

The  action  was  tried  before  Hon.  Nathan  E.  Hall,  referee,  who 
found  the  following  material  facts: 

The  plaintiff  is  a  corporation  and  the  owner  of  a  turnpike  road, 
and  was  owner  of  the  bridge  mentioned  at  the  time  of  the  falling 
and  destruction  thereof.  'The  common  council  of  Buffalo  having, 
under  the  authority  of  the  city  charter,  widened  the  Buffalo  creek, 
over  which  said  bridge  was  built,  near  the  northerly  end  of  the 
bridge,  by  making  another  or  further  channel  for  the  passage  of 
vessels,  determined  to  construct  a  bridge  over  such  other  channeL 
The  city  surveyor  prepared  plans  for  the  construction  of  the  pro- 
posed bridge,  which  plans  involved  the  moving  of  the  north  end  of 
plaintiff's  bridge  a  few  feet  westwardly  from  its  position.    The  plans 
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were  accepted  and  a  contract  entered  into^  in  pursuance  of  the 
directions  of  the  common  council,  with  two  contractors  by  the 
names  of  Gallagher  and  Clark  for  the  construction  of  the  proposed 
bridge  and  for  the  change  of  the  position  of  plaintiff's  bridge.  The 
contract  provided  that  the  work  should  be  done  under  the  general 
direction  and  superin tendance  of  the  city  surveyor. 

Gallagher  and  Clark  employed,  as  their  foreman  in  the  perform- 
ance of  the  work  of  moving  plaintiff's  bridge,  one  Swartz.  Through 
the  negligence  of  those  engaged  in  moving  the  bridge,  in  not  prop- 
erly  staying  and  bracing  it,  it  was  broken  down  and  substantially 
destroyed.  The  plaintiff  presented  his  claim  for  damages  to  the 
common  council,  and  a  reasonable  time  thereafter  brought  this 
action  against  the  city. 

The  referee  found,  as  a  conclusion  of  law,  that  the  defendant  had 
no  lawful  right  or  authority  to  remove  or  attempt  to  remove  plain- 
tiff's bridge,  or  to  change  the  line  or  position  thereof. 

David  F,  Day,  for  appellant.  The  act  of  the  defendant  changing 
the  position  of  plaintiff's  bridge  was  lawful  Laws  of  1848,  chap. 
198,  §  1 ;  Dillon  on  Municipal  Corporations,  740  note ;  Benjamin  v. 
Wheeler,  6  Gray,  409;  Mayor,  etc.,  v.  Randolph,  4  Watts  &  S.  514; 
Chatfield  v,  Wilson,  28  Vi  49. 

The  common  council,  if  it  had  no  legal  authority  to  order  the 
removal  of  plaintiff's  bridge,  could  not  render  the  city  liable  for  such 
removal.  That  act  being  tortious  the  responsibility  therefor  must  fall 
on  the  persons  performing  the  act,  and  not  on  the  defendant.  Delafieild 
V.  State  of  Illinois,  26  Wend.  192 ;  Dartmoutli  College  v.  Woodward,  4 
Wheat  636;  Abenwroth  v.  Greenwich,  29  Conn.  363;  Booth  v. 
Woodbury,  32  id.  254 ;  Morey  v.  Town  of  Newfane,  8  Barb.  645 ; 
Hodges  v.  City  of  Buffalo,  2  Denio,  110 ;  Sherm.  &  Kedf.  on  Negli- 
gence, 169 ;  Hanvey  v.  City  of  Rochester,  35  Barb.  177 ;  Lee  v.  Vil- 
lage of  Sandy  Hill,  40  N.  Y.  442 ;  I%ayer  v.  City  of  Boston,  19  Pick. 
516 ;  Howell  v.  City  of  Buffalo,  15  N.  Y.  512 ;  Boom  v.  City  of  Utica, 
2  Barb.  104 ;  Conrad  v.  Trustees  of  Ithaca,  16  K  Y.  158 ;  West  v. 
7}rustees  of  Brockport,  id.  161 ;  Storrs  v.  City  of  Utica,  17  id.  104; 
Mayor  of  AV>any  v.  Cunliff,  2  id.  165 ;  Anthony  v.  Adams,  1  Mete. 
284 ;  Boyland  v.  Mayor  of  New  York,  1  Sandf.  27 ;  Swift  v.  City 
of  Williamsburgh,  24  Barb.  427. 

The  contractors  with  the  city  sublet  the  work  of  moving  the 
bridge  to  Swartz.    Defendant  was  not  liable  for  the  negligence  of 
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the  sab-contractor,  eyen  if  it  would  have  been  for  that  of  the  con- 
tractor. The  rule  respondeat  superior  does  not  apply.  Blake  y. 
FerriSy  6  N.  Y.  49 ;  Pack  y.  Mayor  of  New  York,  8  id.  223 ;  Dillon 
on  Manicipal  Corporations,  723 

Sherman  8.  Rogers,  for  respondent  A  manicipal  corporation  may 
be  held  liable  in  an  action  of  trespass.  Lee  y.  Village  of  Sandy 
Hill,  40  N.  Y.  442. 

The  act  complained  of  being  ordered  by  the  common  coancil  was 
the  direct  act  of  the  city  itself.  Ooodspeedy,  East  Saddam  Bank,  22 
Conn.  540;  Hickocky,  Trustees  of  Flattsburg,  16  N.  Y.  161;  Con- 
rad y.  Trustees  of  Ithaca,  id.  158. 

Corporations  are  liable  in  actions  of  tort  Ang.  &  Ames  on  Cor- 
porations, §§  310,  311,  382-389 ;  P.  W.  <6  B.  R.  R.  Co,  y.  Quigley, 
21  How.  (U.  S.)  209 ;  C.  H.  £  S.  H.  Turnpike  Co.  y.  Butter,  4  Serg. 
&  R.  17 ;  Whitfield  y.  S,  E.  Railway  Co.,  1  El.  B.  &  E.  115.  The 
city  was  liable  for  the  acts  of  its  contractors.  City  of  Detroit  y. 
Cary,  9  Mich.  165 ;  Sherman  &  Redf.  on  Negligence,  §§  84,  89. 

E.  D.  Smith,  J.  The  learned  referee  by  whom  this  caase  was  tried 
foand,  as  matter  of  fact,  that  "  the  plaintiff's  bridge  was  thrown 
down,  broken  and  sabstantially  destroyed  by  and  throagh  the  neg- 
lect of  the  contractors  employed  by  the  city,  and  the  city  saryeyor 
properly  to  stay  and  brace  the  same,  and  otherwise  properly  prepare 
for  the  remoyal  thereof,  and  by  and  through  their  negligence  and 
want  of  skill  and  care  in  sach  attempted  remoyal  and  change  of  the 
said  plaintiff's  said  bridge,  by  means  whereof  the  plaintiff  was  dam- 
aged to  a  large  amount" 

The  referee  also  found,  as  a  conclusion  of  law,  that  the  defendant 
had  no  lawful  right  or  authority  to  remoye,  or  attempt  to  remoye, 
said  bridge,  or  to  change  the  line  or  position  thereof. 

Whether  the  referee  was  correct  or  not  in  his  conclusion  of  law 
upon  the  facts  found  by  him,  it  seems  to  me  is  quite  immaterial.  If 
he  was  correct  in  his  conclusion  of  law,  the  defendant  was  a  tres- 
passer in  the  remoyal  of  said  bridge,  and  the  action  was  sustainable 
on  that  ground.  The  case  of  Lee  y.  Village  of  Sandy  Hill,  40  N".  Y. 
451,  was  an  action  of  trespass. 

The  defendant  in  that  case,  through  the  action  of  its  trustees, 
directed  an  oyerseer  of  highway  to  remoye  the  plaintiff's  fence, 
claiming  and  asserting  that  such  fence  was  in  the  highway^  and 
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the  said  oyerseer,  in  pursuance  of  such  orders,  proceeded  to  remoTO 
such  fence,  and  committed  the  acts  of  trespass  complained  of* 
Judge  Masok,  in  his  opinion,  which  was  the  opinion  of  the  court, 
said :  ^  The  doctrine  is  too  well  settled  in  this  court  to  admit  of  dis- 
cussion, that  municipal  corporations  are  liahle  in  trespass  for  the 
illegal  acts  of  its  officers,"  and  cited  numerous  cases  in  support  of 
the  proposition. 

In  applying  the  rule  to  municipal  corporations  universally  held  in 
respect  to  private  corporations,  the  learned  judge,  following  the  case 
of  Thayer  v.  City  of  Boston^  10  Pick.  516,  said  that  it  must  appear 
that  the  act  was  done  in  good  faith,  and  in  pursuance  of  a  general 
authority  in  relation  to  the  subject-matter.  The  fact  that  it  was 
done  in  good  faith  is  not  disputed,  but  admitted  in  this  case,  and 
the  act  must  fairly  also,  I  think,  be,  as  it  was  in  that  case,  within 
the  scope  of  the  general  power  committed  to  the  city  government 
in  its  control  over  streets,  alleys,  highways,  cross-walks  and  bridges, 
and  canals  and  creeks,  by  the  general  provisions  in  the  city  charter. 

But  if  the  acts  of  the  city  authorities  are  not  tortious  or  unlaw- 
ful, the  recovery  is  nevertheless  right  upon  the  facts  found  by  the 
referee. 

If  the  city  had  lawful  power  and  authority  to  remove  said  bridge, 
it  was  bound  to  do  it  in  a  careful  and  skillful  manner,  so  as  to  do 
the  plaintiflT  no  unnecessary  damages  or  injury,  and  is  liable  for  the 
negligence  of  its  agents  within  the  cases  of  Rochester  White  Lead 
Co.  V.  City  of  Rochester y  3  N.  Y.  463 ;  West  v.  Trustees  of  Erode- 
port^  16  id.  461 ;  Conrad  v.  Trt^tees  of  Ithaca,  id.  162,  and  numer- 
ous other  cases. 

The  argument  of  the  defendant's  counsel  that  so  far  as  the  action 
is  an  action  of  negligence  it  is  not  sustainable  upon  the  facts,  is  not 
properly  addressed  to  us  upon  this  appeal.  The  appeal  brings  up 
nothing  but  the  exceptions  taken  to  the  decision  and  report  of  the 
referee  upon  the  law. 

The  case  was  made  up  as  a  bill  of  exceptions,  adapted  and  designed, 
I  should  suppose,  to  raise  simply  questions  of  law,  and  does  not  pur- 
port to  contain  all  the  evidence  given  before  the  referee.  We  there- 
fore cannot  review  his  findings  upon  the  facts. 

It  seems  to  me  that  there  is  no  ground  presented  in  the  case  to 
authorize  us  to  interfere  with  the  judgment  in  this  case,  and  the 
same  should  be  affirmed. 

Judgment  affirmed. 
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Calkiks  y;  Bloomfield  asd  Bochebteb  Natu&al  Gas-light 

Company,  appellant 

Highway — laying  gas-pipe  in — license  —  estoppel — easevnent  of  pubUe, 

A  gas-light  oompanj  empowered  by  law  to  acquire  title  to  land  for  the  pur- 
poses of  the  company,  and  to  lay  its  pipes  in  streets  and  highways  with 
the  consent  of  the  municipal  authoritiesj  dug  a  trench  for  some  distance 
along  the  highway  running  through  plaintiff's  farm,  without  plaintiff's 
knowledge  or  consent.  After  plaintiff  became  aware  of  what  the  company 
was  doing,  several  conversations  were  had  between  him  and  the  workman 
of  the  company,  in  respect  to  the  trench  and  the  removal  of  some  rails  be. 
longing  to  plaintiff  which  were  in  the  way,  and  on  one  or  two  occasions 
plaintiff  consented  that  the  filling  up  of  the  open  trench  might  be  delayed 
for  a  while. 

Held,  that  even  if  the  plaintiff  by  his  permission  to  leave  the  trench  open 
gave  a  license  to  the  gas-light  company  such  license  could  not  operate 
retrospectively  and  release  the  damages  sustained  by  the  unlawful  entry  of 
the  company  and  the  digging  of  the  trench. 

Held,  also  that  the  acquiescence  of  the  plaintiff  in  the  acts  of  the  company, 
such  acts  being  trespasses,  and  known  to  be  so  by  the  company,  did  not 
estop  plaintiff  from  claiming  damages  or  seeking  to  restrain  the  completion 
of  the  work  of  laying  the  pipe  through  plaintiff's  land. 

The  gas-light  company  under  the  authority  given  it  to  lay  its  pipes  in  high- 
ways did  not  acquire  the  right  to  lay  such  pipes  without  compensation  to 
the  owners  of  lands  through  which  the  highways  run. 

When  the  land  is  taken  for  a  highway  in  the  country  the  public  acquire  a 
right  of  passage  merely.  The  fee  of  the  land  on  which  the  way  is  laid 
remains  in  the  owner.  Laying  a  gas  pipe  was  a  use  not  contemplated  when 
plaintiff's  land  was  taken  for  a  highway.  Such  use  was  a  burden  imposed 
on  the  land  in  addition  to  its  use  as  a  highway,  and  plaintiff  was  entitled  to 
compensation  therefor. 

Appeal  from  a  judgment  entered  upon  findings  of  fact  and  law 
after  trial  before  Mr.  Justice  Dwight  without  a  jury. 

The  defendant  was  incorporated  under  the  general  act  for  the 
foimation  of  gas-light  companies  (laws  of  1848,  chap.  37)7.and  its 
powers  were  enlarged  by  a  special  act  (laws  of  1870,  chap.  757)  by 
which  it  was  clothed  with  the  powers  given  by  the  genersJ  railroad 
act  to  railroad  corporations  for  acquiring  the  title  to  real  estate 
necessary  for  their  use  and  ascertaining  the  compensation  to  be 
made  therefor.  The  defendant  in  the  months  of  October  and 
Noyember,  1871,  was  engaged  in  digging  a  trench  for  and  laying 
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gas-pipes  along  the  line  of  the  highway  in  front  of  plaintiff's  farm 
in  the  town  of  Henrietta,  Monroe  County,  and  this  action  was 
commenced  for  the  purpose  of  enjoining  the  prosecution  of  that 
work,  and  compelling  the  removal  of  the  pipes  and  the  restoration 
of  the  soil  of  the  highway  to  its  original  condition  and  to  recoyer 
damages  for  injuries  sustained. 

After  the  commencement  of  the  action,  and  in  January,  1872, 
defendant  applied,  under  the  provisions  of  its  charter,  to  the  supreme 
court  for  the  appointment  of  commissioners  to  appraise  and  award 
compensation  to  plaintiff  for  right  of  way  for  the  gas-pipes  through 
his  premises.  Commissioners  were  appointed  who,  after  hearing  the 
proofs,  in  the  fall  of  1872,  and  before  the  trial  of  this  action,  reported 
and  awarded  to  plaintiff  $350.  This  award  did  not  include  damages 
for  any  of  the  acts  for  which  damages  were  given  in  this  action. 

The  court  found  that  the  plaintiff  was  entitled  to  judgment  for 
$50  damages,  and  ordered  defendant  to  remove  its  pipes  and  restore 
the  soil  unless,  within  sixty  days  after  notice  of  the  judgment,  it 
should  pay  to  plaintiff  the  amount  awarded  by  the  commissioners. 
The  other  material  facts  appear  in  the  opinion. 

Theodore  Bacon  and  H.  R.  Selden,  for  appellant. 

The  work  was  done  with  plaintiff's  license  and  consent.  Towf^ 
send  Manuf.  Co.  v.  Foster^  51  Barb.  350. 

If  plaintiff  assented  to  the  work  even  by  implication,  through  his 
silence  when  he  saw  it  going  on,  he  can  maintain  no  action,  espe- 
cially in  equity,  on  account  of  it.  3  Eq.  Oas.  Abr.  522,  pi.  3;  Wer^ 
dell  V.  Van  Rensselaer ,  1  Johns.  Ch.  344;  Skinner  v.  Dayton,  19 
Johns.  561;  Oreenlialgh  v.  M.  £  B.  Railway  Co.,  14  Eng.  Ch.  794; 
Williams  v.  Earl  of  Jersy,  18  id.  97  (reporter's  head  note);  Jones  v. 
Royal  Canal  Co.y  12  id.  319  ;  Miller  v.  A.  &  S.  R.  R.  Co.,  6  Hill,  61 ; 
EggUston  v.  N.  Y.  <&  H.  R,  R.  Co.,  35  Barb.  169;  Harrison  v.  New- 
ton, 9  N.  Y.  Leg.  Obs.  341 ;  Martin  v.  Houghton,  45  Barb.  258; 
Saunders  v.  Smith,  14  Eng.  Ch.  711. 

Defendant's  acts  done  before  the  commencement  of  this  action 
were  under  license,  and  it  was  erroneous  to  require  defendant  to 
restore  land  to  its  original  condition.  Stevens  v.  Stevens,  11 
Mete.  258. 

Defendant  had  a  lawful  right  to  lay  its  pipes  in  the  highway, 
without  any  responsibility  to  the  plaintiff  and  without  his  consent. 
Wager  v.  T.  U.  R.  R.  Co.,  25  N.  Y.  531;  People  v.  Flagg,  46  id.  401; 
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People  y.  Kerry  27  id.  213 ;  Milhan  v.  Sharp,  17  Barb.  438 ;  (Thap- 
man  v.  A.  <&  S.  R.  B.  Co.,  10  id.  363 ;  Plant  t.  L.  L  R.  R.  Co^  id! 
26 ;  Kelsey  v.  King,  32  id.  417 ;  S.  C.  on  appeal,  33  How.  39 ;  People 
V.  Law,  34  Barb.  503 ;  Wendell  y.  Mayor  of  Troy,  4  Keyes,  268 ; 
Tucker  y.  Tower,  9  Pick,  109 ;  Williams  v.  N.  Y.  G.  R.  R.  Co.,  16 
N.  Y.  97;  Oraig  y.  R.  C.  &  B.  R.  R.  Co.,  39  id.  409 ;  Bissel  y.  N. 
Y.  O.  B.  B.  Co.,  23  id,  67;  Hammond  y,  McLachlan,  1  Sandf.  341; 
Angell  on  Highways,  §§  241,  301. 

John  Norton  Pomeroy,  for  respondent.  All  presumptions  of  &ct 
are  to  be  made  in  support  of  the  findings  of  the  court.  It  will  be 
assumed  that  all  facts  haye  been  proyed  and  found  that  are  neces* 
sary  to  support  the  judgment,  which  do  not  affirmatiyely  appear  not 
to  haye  been  proved  or  found.  Lamb  y.  Qrover,  47  Barb.  319 ;  Bat- 
lard  y.  Burgett,  id.  648 ;  Tihhs  y.  Morris,  44  id.  144 ;  Carman  y. 
Pultz,  21  N.  Y.  551 ;  Grant  y.  Morse,  22  id.  323,  324,  325 ;  Bider  y. 
Powell,  28  id.  317 ;  Chuhbuck  y.  Vernam,  42  id.  434,  435 ;  Sheridan 
y.  Andrews,  3  Lans.  129 ;  Whittaker  y.  Chapman,  id.  155 ;  Littlefair 
y.  Warren,  MSS.  4th  Dep.  May,  1872. 

The  plaintijff  did  not,  in  fact  or  law,  giye  any  leaye,  license, 
authority  or  permission  for  the  defendant  to  do  any  of  the  acts  done, 
nor  did  he,  as  a  matter  of  fact  or  law,  acquiesce  in  the  doing  of  such 
acts  prior  to  the  commencement  of  this  action.  Christianson  y. 
Linford,  3  Eobt.  215 ;  Brown  y.  Galley,  Hill  &;  D.  308 ;  Gordon  y. 

Cheltenham  Bailway,  5  Beay.  238;   Wintle  y.  B.  &  Bailway. 

10  Wr.  210 ;  Birmi/ngham  Canal  Co.  y.  Lloyd,  18  Ves.  515  ;  Marker 
V.  Marker,  9  Hare,  16 ;  G.  W.  Bailway  Co.  y.O.  W.  (&  W.  Bailway  Co., 
3  De  G.  M.  &  G.  341 ;  Bochdale  Canal  Co.  y.  King,  2  Sim.  N.  S.  78; 
S.  0. 16  Beay.  630 ,  M.  <&  E.  B.  B.  Co.  y.  Prudd&n,  1  Green.  N.  J. 
530;  Dann  y.  Spurrier,  7  Ves.  230;  Pentway  y.  Lynne  CommWs, 
13  Wr.  983 ;  Johnson  y.  Wyatt,  2  De.  G.  J.  &  S.  18 ;  Haight  y.  Pro- 
prietors of  Morris  Aquedv^t,  4  Wash.  0.  0.  608 ;  Swaine  y.  G.  N. 
Bailway,  9  Jur.  N.  S.  1196 ;  Strange  y.  Fooks,  4  Gif.  408 ;  Coles  y. 
Sims,  5  De.  G.  M.  &  G.  1 ;  Child  y.  Douglas,  id.  739 ;  Innocent 
y.  N.  M.  Bailway,*!  Eail.  C.  247,  248-256;  Attorney- General  y. 
Luton  Board  of  Health,  2  Jur.  N.  S.  180;  Attorney- Gepieral  y.  Bir- 
mingham, 4  Eay.&  J.  528 ;  Western  y.  Macdermott,  Law  Eep.,  2  Ch. 
72;  Bankart  y.  Houghton,  27  Beay.  430;  Patching  y.  Dubbins, 
Kay.  11 ;  Imp.  Gas-Light  Co.  y.  Broadbe^it,  7  H.  Law  Eep.  Cas.  600. 

The  defendant  had  no  right  to  appropriate  the  soil,  except  by 
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means  of  the  State's  right  of  eminent  domain.  All  the  right  the 
public  had  was  simply  and  solely  that  of  traveling,  of  passing  and 
re-passing  with  beast,  cattle  or  vehicles,  and  to  do  all  acts  necessary 
to  keep  the  way  in  repair.  Dovaston  v.  FaynSy  2  H.  BL  527 ;  Ckm- 
ner  v.  New  Albany,  1  Blackf.  45 ;  Stackpole  v.  Healy,  16  Mass.  34; 
Perhy  v.  Chandler ^  6  id.  454;  Atkins  v.  Boardnian,  2  Mete.  467; 
Adams  v.  Emersony  6  Pick.  57;  Peck  v.  Smithy  1  Conn.  132; 
Pameroy  Y.MillSy  3  Vt  279 ;  Cortelyou  v.  Van  Brundty  2  Johns.  363 : 
Jackson  v.  Hathaway y  15  id.  452;  Oidney  v.  Early  12  Wend.  98; 
PearsaU  v.  Posty  20  id.  Ill ;  Adams  v.  Rivers,  11  Barb.  397. 

The  legislature  cannot  impose  an  additional  burden  upon  the  soil 
of  a  highway  except  by  providing  for  the  compensation  of  the 
owner  therefor.  Trustees  of  Presbyterian  Society  v.  A.  £  R,  IL  R 
Co.y  3  Hill,  567;  Williams  v.  N.  Y.  C.  R.  R.  Cb.,'l6  N.  Y.  97;  Car- 
penter  v.  0.  d  S.  R.  R.  Co.y  24  id.  665 ;  Mdlwn  v.  N.  Y.  C.  R.  R. 
Co.y  id.  658 ;  Wager  v.  T.  U.  R.  R  Co.y  25  id.  526 ;  Craig  v.  R.  C  & 
B.  R.  R.  Co.y  39  id.  404. 

Even  if  right  to  impose  additional  burdens  exists  in  respect  to  city 
streets,  it  does  not  as  to  country  highways.  Milhare  v.  Sharp,  15 
Barb.  210 ;  Plant  v.  L.  L  R.  R.  Co.,  10  id.  28 ;  Kelsey  v.  Kifigy  32 
id.  418. 

Authorities  which  deny  the  right  of  a  city  to  use  streets  for  pur- 
poses other  than  travel  Dubuque  v.  Moloney,  9  Iowa,  450  ;  Olasby 
V.  Morris,  3  Green  N.  J.  72 ;  Norwich  Oas  Co.  Norwich  City  Gas 
Co.,  26  Conn.  19. 

If  defendant  had  right  to  lay  pipes  in  highway,  he  could  not  so  do 
it  as  to  injure  plaintiff's  drain.    Horse  Railroad  v.  DietZy  50  111.  210. 

The  plaintiff  was  entitled  to  a  mandatory  injunction,  that  is  to  a 
removal  of  the  structures.  Kerr  on  Injunctions,  231, 233 ;  Comity 
V.  Troy  Iron  and  Nail  Factory y  40  N.  T.  191  ]  A.  £  C.  Plank-road 
Co.  V.  DouglasSy  12  Barb.  553 ;  Robifison  v.  Lord  ByroUy  1  Bro.  C.  C. 
588;  Lane  v.  NewdigatCy  10  Ves.  192;  Rankin  v.  Huskisson,  4  Sim. 
13;  Hervey  y.  Smith,  IKay  &  J.  392;  Attorney- General  \.  Metr. 
Board  of  WorkSy  1  Hem.  &  M.  312 ;  Hepburn  v.  Lordan,  2  id.  345 ; 
Earl  of  Mexborou^h  v.  Bowery  7  Beav.  127 ;  Grhatrex  v.  Greatrex, 
iDebt.  &  Sm.  692 ;  N.  of  E.  Railway  Co.  v.  Clarence  Railway  Co.,  1 
Col.  C.  C.  507 ;  Spokes  v .  Banbury  Board  of  Health,  Law  Rep., 
1  Eq.  42  ;  Powell  v.  Aiken,  4  Kay  &  J.  355. 

MuLLiN,  P.  J.  The  defendant  was  duly  incorporated  and  em- 
powered to  convey  gas  from  a  natural  gas  well  in  Bloomfield,  Ontario 
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county,  to  the  city  of  Bochester  and  other  places  in  that  vicinity, 
and  for  snch  purposes  to  acquire  title  to  land  and  to  lay  their  pipes 
in  the  streets  and  highways  with  the  consent  of  the  municipal 
authorities. 

The  plaintiff  is  the  owner  of  a  farm  in  the  town  of  Henrietta,  in 
the  county  of  Monroe,  which  fronts  on  one  side  of  a  highway  some 
200  rods  and  some  70  rods  on  the  opposite  side  of  the  same  highway. 

The  line  adopted  hy  defendant  on  which  to  lay  its  pipes,  through 
which  to  carry  the  gas  to  Bochester,  lay  along  said  highway. 

The  defendant's  servants  entered  upon  said  highway  on  said  farm 
and  commenced  to  dig  a  trench  in  which  to  lay  said  pipes  without 
the  knowledge  or  consent  of  said  plaintiff.  They  had  dag  the 
trench  some  40  or  60  rods  before  plaintiff  learned  what  they  were 
doing.  Spooner,  one  of  defendant's  workmen,  then  went  to  the  plain- 
tiff and  asked  him  what  they  (the  workmen)  should  do  with  certain 
rails  belonging  to  plaintiff  in  a  fence  on  the  roadside,  and  which 
they  desired  to  remove.  He  said  the  fence  was  in  his  way  and  he 
wanted  to  know  if  they  should  take  the  rails  down,  and  lay  them  in 
a  pile  across  the  road  and,  dig  the  drain  and  put  the  fence  up  again. 
Plaintiff  told  him  if  they  filled  the  ditch  right  up  so  that  he  could 
go  through  when  winter  came  on  they  need  not  put  the  rails  up, 
that  if  he  could  get  through  with  a  team  he  would  draw  them  away, 
and  he  (Spooner)  said  he  would  fill  the  ditch  up  so  plaintiff  could 
get  in.  This  was  all  the  negotiation  ever  had  between  plaintiff  and 
defendant's  agents  as  to  permission  to  enter  upon  and  appropriate, 
dig  the  trench,  or  do  any  other  act  on.  said  farm. 

On  one  or  two  occasions  plaintiff  consented  that  the  filling  of  the 
trench  at  the  crossing  into  plaintiff's  field  might  be  delayed  for  a 
while. 

Atkinson,  another  of  defendant's  employees,  testified  that  when 
he  first  went  on  to  the  work,  he  had  a  conversation  with  plaintiff 
Plaintiff  said  all  he  wanted  was  a  passage  to  get  into  his  orchard, 
he  (witness)  complied  with  the  directions  plaintiff  gave  him. 

These  conversations  are  relied  upon  by  defendant  as  a  license  to 
enter  upon  the  plaintiff's  land  and  do  the  acts  which  this  action  was 
brought  to  restrain  firom  being  done,  and  to  recover  damages  result- 
ing from  such  acts. 

The  judge,  at  special  term,  held  that  no  license  was  proved  and 
that  plaintiff  had  sustained  damages  to  the  amount  of  t50,  and  he 
ordered  judgment  for  said  damages  with  costs,  and  that  defendants 
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take  up  and  remoye  its  pipe  and  restore  the  premises  and  highway 
to  their  original  condition,  unless  within  60  days  the  defendant 
should  complete  proceedings  theretofore  commenced  for  obtaining  a 
right  of  way  over  and  through  said  premises  for  said  pipes.  If 
proceedings  were  completed  and  costs  and  damages  paid,  the  pipes 
were  not  to  be  removed. 

The  license,  if  there  was  one,  could  not  operate  retrospectively  and 
release  the  damages  sustained  by  the  defendant's  unlawful  entry  and 
digging  the  trench,  which  acts  were  done  before  such  license  was 
given.  Pike  v.  Acker^  HilL  &  Den.  90 ;  Christianson  v.  Stnford, 
19  Abb.  221. 

A  part  of  the  damages  recovered  for  was  properly  allowed.  The 
court  has  found  affirmatively  that  there  was  no  license  given  by 
plaintiff  to  defendant  to  enter  upon  and  appropriate  his  land,  and 
as  the  case  does  not  contain  the  statement  that  we  have  all  the  evi- 
dence before  us  that  was  given  on  the  trial  we  cannot  review  the 
findings. 

It  is  said  that  if  there  was  not  an  express  consent  given  there  was 
a  silent  acquiescence  that  was  continued  for  such  a  length  of  time 
as  to  be  in  equity  equivalent  to  a  license,  and  that  plaintiff  was 
thereby  estopped  from  claiming  damages  or  restrain  the  completion 
of  the  work  of  laying  the  pipe  through  the  plaintiff's  land. 

It  is  one  of  the  essential  elements  of  an  estoppel  in  pais  that  the 
party  insisting  on  the  estoppel  would  be  misled  to  his  injury  if  the 
other  party  should  be  permitted  to  assert  the  right  or  deny  the 
admission  as  to  which  the  estoppel  is  insisted  upon.  Herman  on 
Estoppel,  §  331. 

A  party  cannot  be  misled  to  his  prejudice  when  he  knows  the 
truth  as  fully  as  the  party  sought  to  be  estopped.  Herman,  at  sec- 
tion 331,  says:  "When  both  parties  know  or  have  the  means  of 
knowing,  and  each  is  equally  in  fault,  neither  can  have  any  equit- 
able claim  to  relief  against  the  other,  and  it  matters  not  that  means 
were  used  to  deceive  if  the  other  party  was  not  in  fact  misled." 

Again,  at  section  422,  the  same  writer  says :  "  The  estoppel  does 
not  apply  when  every  thing  is  equally  well  known  to  both  parties." 

Again,  at  section  426,  he  says:  "If  one  knowing  his  title  should 
willfully  conceal  it  and  allow  an  innocent  party  to  go  on  and  be  mis- 
led by  his  silent  acquiescence,  he  would  be  estopped  &om  asserting 
his  title.     But  if  the  party  purchasing  were  cognizant  of  the  facts, 
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he  could  not  avail  himself  of  his  ignorance  or  mistake  in  respect  to 
their  legal  efltect," 

In  Oray  v. Bartlett,  20  Pick.  186, 193,  Shaw,  0.  J.,  says:  "When 
the  act  of  one  is  an  encroachment  on  the  soil  or  rights  of  another, 
an  acknowledged  tort  equally  well  known  or  equally  open  to  the 
notice  of  both  parties,  it  gives  no  right  (to  continue  the  wrong) 
until  it  has  continued  for  such  a  length  of  time  without  interrup- 
tion as  to  found  the  presumption  of  a  grant,  or  give  effect  to  the 
limitation  of  the  right  of  action  for  the  disturbance,  as  determined 
by  common  law  or  by  statute."  Christianson  y.  Sanford,  supra ; 
Miller  t.  Phtty  5  Duer,  272,  284;  Jewett  v.  Milkry  10  N.  Y. 
402,  408. 

The  act  of  the  defendant  in  digging  the  trench  and  laying  the 
pipe  was  a  trespass  on  the  premises  of  the  plaintiff,  and  was  known 
to  be  so  by  the  defendant  The  silence  of  the  plaintiff  did  not  mis- 
lead the  defendant  into  the  belief  that  his  entry  was  rightful,  and 
that  plaintiff  sanctioned  and  approved  of  the  wrongful  acts  of 
defendant's  workmen. 

There  are  numerous  cases  in  which  a  party  has  been  held  estopped 
from  restraining  another  from  committing  a  trespass  or  continuing 
a  nuisance,  but  in  all  the  cases  that  I  have  examined  the  wrong 
done  was  asserting  what,  in  good  faith,  he  believed  to  be  right, 
which  he  might  lawfully  assert,  or  he  had  acted  upon  the  right  for 
such  a  length  of  time  as  raised  the  presumption  of  a  grant 

When  the  trespasses  were  committed,  the  defendant  had  not 
acquired  the  right  to  lay  its  pipes  on  plaintiff's  land,  nor  has  it 
even  now  acquired  that  right 

The  entry  and  digging,  etc.,  by  defendant  was  therefore  a  trespass, 
unless  it  had  the  right,  without  resorting  to  proceedings,  to  acquire 
the  privilege  of  using  plaintiff's  land  under  the  statute.  It  is 
claimed,  by  the  defendant's  counsel,  that  the  place  upon  plaintiff's 
farm  on  which  the  work  complained  of  was  done  was  in  the  high- 
way, and  as  defendant  was  authorized  to  lay  its  pipes  in  the  high- 
ways along  the  line  designated  for  laying  ifcs  pipes,  it  had  the  right 
to  so  use  the  highway  without  resort  to  proceedings  to  acquire  such 
right,  and  without  compensation  to  the  owner;  in  other  words, 
that  when  a  highway  is  legally  laid  out,  it  may  be  used  not  only  for 
passing  and  repassing,  but  for  any  other  public  purpose  not  incon- 
sistent with  its  use  as  a  highway,  and  even  for  inconsistent  pur- 
poses with  the  consent  of  the  legislature. 
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It  has  been  decided  that  in  cities  and  incorporated  Tillages,  the 
streets  may  be  used  for  the  pnrpose  of  laying  therein  railroad,  gas 
and  water  pipes,  and  for  making  drains  and  sewers  without  making 
any  compensation  therefor  to  the  owner  of  the  soil.  The  People  y. 
K»rr,  37  N.  Y.  188. 

When  the  village  or  city  acquires  the  fee  of  the  land  taken  for 
streets,  there  is  no  injustice  in  devoting  them  to  any  public  use,  the 
necessities  or  convenience  of  their  citizens  may  require.  But  when 
they  obtain  the  mere  right  of  passage  for  men  and  teams,  etc.,  and 
the  compensation  is  awarded  for  such  use,  and  the  land  was  acquired 
before  the  new  use  was  known  or  heard  of,  it  would  seem  to  me  to 
be  somewhat  unjust  to  devote  it  to  such  use  without  further  com- 
pensation. 

The  cases  of  People  v.  Kerry  and  of  Williams  v.  N.  Y.  G.  K  R.  Co,y 
16  N.  Y.  97,  can  only  be  reconciled  upon  the  position  that  in  the 
former  case  the  city,  owned  and  in  the  latter  it  did  not  own,  the  fee 
of  the  land  taken  for  a  street,  and  which  was  appropriated  by  the  rail- 
road company  to  their  own  use,  without  the  consent  of,  or  compensa- 
tion to,  the  owner  of  land. 

When  land  is  taken  for  a  highway  in  the  country,  the  public 
acquire  a  right  of  passage  merely.  The  fee  of  the  land,  on  which 
the  way  is  laid  remains  in  the  owner,  and  it  may  be  used  by  him 
for  any  purpose,  not  inconsistent  with  its  use  as  a  highway.  The 
proposition  has  been  so  often  decided  by  our  courts  that  it  does  not 
require  the  citation  of  cases  in  its  support  If  any  is  needed, 
that  of  the  Presbyterian  Society  of  Waterloo  y.  A,  <6  R.  R.  R.  Co., 
3  Hill,  667,  is  conclusive.  That  case  is  referred  to  and  approved  in 
the  case  of  Williams  v.  iV".  Y,  C,  R.  R,  Co^  and  is  the  authority  on 
which  the  decision  in  that  case  rests. 

Laying  a  railroad  in  a  street  is  held  in  Williams  v.  JV.  Y.  0.  A  R. 
Co.,  to  be  a  diflFerent  use  from  that  of  travel  by  the  public  over  a  high- 
way on  foot  and  with  teams,  and  is  therefore  a  burden  imposed  upon 
the  owner  of  the  soil  in  addition  to  that  for  which  he  was  com- 
pensated. 

Laying  gas-pipes  in  a  street  requires  not  only  a  permanent  appro- 
priation of  a  portion  of  the  land,  but  renders  necessary  excavations 
from  time  to  time,  for  the  purpose  of  repairs  or  laying  new  pipes, 
and  consequently  a  destruction  of,  or  at  least  a  temporary  interfer- 
ence with  crossings  to  reach  the  owner's  fields,  and  the  drains  by 
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which  the  water  is  carried  from  his  land,  and  which  pass  oyer  the 
trench  in  which  the  pipes  are  laid. 

It  seems  to  me  too  plain  to  require  argument  to  support  the 
proposition,  that  this  is  a  use  not  contemplated  when  the  plaintiff's 
land  was  taken  for  a  highway,  and  for  that  reason  not  compensated 
for.  And  that  such  use  is  a  burden  imposed  on  the  plaintiff  in 
addition  to  its  use  as  a  highway,  and  for  which  he  is  entitled  to  be 
compensated. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  Affirmed. 


Matter  of  Bloomfield  akd  Eochester  Natural  Oas-lioht 

Company,  appellant,  v.  Calkins. 

Highway 9 — laying  gas-pipes  in —  Ekidenee  —  ODmpensoHon  for  lands  acquired 

by  eommissian  —  Measure  of  damages, 

A  gas-light  company  cannot,  under  a  special  law  authorizing  it  to  lay  its  pipes 
in  streets,  highways,  etc.,  with  the  consent  of  the  municipal  authorities,  lay 
such  pipes  in  a  country  highway  without  consent  of  the  owner  of  the  lands 
over  which  such  highway  passes,  unless  it  acquires  the  right  to  do  so  by  pro- 
ceedings for  the  purpose,  upon  paying  compensation  therefor. 

In  proceedings  by  commission  to  enable  a  gas-light  company  to  obtain  the  right 
to  lay  its  pipes  across  lands,  by  virtue  of  a  special  act  authorizing  it  to  take 
private  property  for  the  purposes  of  its  incorporation,  in  the  manner  provided 
for  railroads  by  the  general  railroad  act,  a  witness  before  the  commission, 
who  had  sworn  that  it  would  be  necessary  if  the  pipes  were  laid  to  sink  deeper 
a  drain  on  such  lands,  was  asked  this  question :  "  Take  into  account  the  first 
cost  of  digging  this  drain,  the  additional  depth  and  the  probable  cost  of 
keeping  it  in  repair,  the  additional  depth  forever ;  what  would  be  the  addi- 
tional expense  of  digging  and  maintaining  the  drain  Y  "  The  witness  replied 
that  he  should  put  it  at  $3  per  rod  for  60  rods,  and  that  in  another  place  new 
Ules  would  have  to  be  got  and  the  extra  expense  would  be  $3  per  rod  for 
60  rods. 

Held,  that  the  evidence  was  competent.  It  did  not  substitute  the  witness  in  the 
place  of  the  commissioners,  but  furnished  them  with  data  necessary  to  enable 
them  to  fix  the  amount  of  compensation. 

It  is  competent  to  show  when  land  is  taken  for  a  specific  use,f.  e.,  a  railroad,  that 
the  land  not  taken  is  depreciated  in  value  by  the  use  made  of  the  land  taken, 
and  if  that  depreciation  consists  in  the  imposition  of  expense  upon  the  owner 
of  such  lands,  what  that  expense  will  be. 
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A  witneBB  for  the  gas-light  oompanj  testified  as  to  the  amoant  of  depredation 
of  the  farm  by  laying  gas-pipes  therein.  Held,  that  questions  on  cross^zam- 
ination  in  respect  to  the  e£fect  of  escaping  gas  upon  vegetation  were  compe- 
tent. 

Appeal  by  the  Bloomfield  and  Bochester  Natural  Gas-light  Com- 
pany from  an  order  of  the  Monroe  special  term  confirming  the 
report  of  commissioners  appointed  in  this  proceeding,  on  petition  of 
said  company  to  appraise  compensation  to  Hiram  M.  Calkins  for 
land  taken  by  the  company  under  its  charter. 

The  company  was  organized  under  the  general  statute  authoriz- 
ing the  formation  of  gas-light  companies.  (Laws  of  1848,  chap.  37.) 
Among  the  powers  which  the  act  confers  are  the  following  con- 
tained in  §  18 : 

"  Such  corporation  shall  have  power  to  lay  conductors  for  conduct- 
ing gas  through  the  streets,  lanes,  alleys  and  squares,  in  such  city, 
village  or  town,  with  the  consent  of  the  municipal  authorities  of 
said  city,  village  or  town,  and  under  such  reasonable  regulations  as 
they  may  prescribe." 

By  a  special  act  passed  in  1870  (Laws  1870,  chap.  757),  this  com- 
pany was  given  the  powers  of  railroad  corporations  under  the 
general  railroad  act,  to  acquire  the  title  to  real  estate  necessary  to 
their  use,  and  ascertaining  the  compensation  to  be  made  therefor. 

The  line  fixed  upon  by  the  company  passed  along  the  highway  in 
front  of  the  farm  of  Mr.  Calkins,  in  the  town  of  Henrietta,  Monroe 
county,  and  this  proceeding  was  commenced  in  pursuance  of  the 
statute,  and  commissioners  were  appointed  to  ascertain  the  compen- 
sation if  any,  to  be  made  to  him  for  laying  such  pipes  along  said 
highway.  The  commissioners  made  a  report,  awarding  Mr.  Calkins 
$350.     The  other  material  facts  appear  sufficiently  in  the  opinion. 

Theodore  Bacon  and  ff,  R,  Selden^  for  appellant. 

John  Norton  Pomeroy,  for  respond^t 

MuLLiN,  P.  J.  The  ground  principally  relied  on  by  the  peti- 
tioner's counsel  to  reverse  the  proceedings  in  this  matter,  is  that 
the  company  has  the  right  to  lay  its  pipes  in  the  highway  on  the 
farm  of  Calkins,  without  further  compensation  than  was  paid  him 
or  the  other  person  who  owned  the  land  where  the  highway  was 
laid  out  upon  it  —  the  use  of  which  the  company  propose  to  apply 
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ib  being  a  public  one^  and  such  use  may  be  made  of  it,  although 
not  contemplated  at  the  time  the  road  was  laid  out.  This  question 
was  considered  on  the  appeal  from  the  judgment  in  fayor  of  Calkins, 
against  the  same  company,  and  we  came  to  the  conclusion  that  the 
company  could  lay  its  pipes  in  the  street  without  the  consent  of  the 
owner,  or  acquiring  the  right  to  do  so  upon  paying  compensation 
therefor.  It  only  remains  to  consider  certain  exceptions  to  evidence 
taken  by  the  petitioner's  counsel. 

Calkins  was  sworn,  and  testified  that  there  was  a  drain  on  his 
premises,  that  it  would  be  necessary  to  dig  deeper  by  reason  of  lay- 
ing the  pipes  in  the  highway,  and  he  was  then  asked  what  the  addi- 
tional expense  would  be  of  digging  and  maintaining  that  drain, 
taking  into  account  the  first  cost  of  digging  the  drain,  the  addi- 
tional depth  and  keeping  it  in  repair,  the  additional  depth  forever. 

This  question  was  objected  to  as  not  furnishing  any  direct  esti- 
mate of  damages,  and  as  immaterial  and  incompetent.  The  objec- 
tion was  overruled,  and  petitioner's  counsel  excepted.  The  witness 
answered  he  should  put  it  at  ^3  per  rod  for  50  rods.  At  the 
other  place  where  the  tile  drain  is  he  should  have  to  get  new  tiles, 
and  the  extra  cost  would  be  $3  per  rod,  for  60  rods.  It  would  be  as 
much  work  to  clear  out  the  old  tile,  and  as  great  expense  as  it 
would  be  to  lay  new  tiles. 

By  §  3  of  chap.  757,  of  the  laws  of  1870,  the  petitioner  was 
authorized  to  acquire  title  to  land  for  the  purpose  of  its  incorpora- 
tion and  the  proceedings  for  ascertaining  the  compensation,  to  be 
made  therefor,  are  the  same  as  are  provided  for  in  acquiring  the 
title  to  real  estate  by  railroad  corporations. 

Section  16  of  the  General  fiailroad  Act,  as  amended  in  1854,  pro 
vides  that  the  commissioners  appointed  to  ascertain  the  compensa- 
tion to  be  made  to  the  owner  for  the  land  taken,  should  view  the 
premises  and  hear  the  proofs  and  allegations  of  the  parties,  and  ascer- 
tain and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  company  to  the  owners. 

By  the  20th  section  of  the  General  Bailroad  Act,  as  passed  in 
1848,  it  was  provided  that  the  commissioners  should,  after  viewing 
the  premises,  without  fear,  favor  or  partiality,  ascertain  and  certify 
the  compensation  proper  to  be  made  to  the  said  owners  for  the  land, 
real  estate  and  property  so  to  be  taken  and  injuriously  affected* 
Under  the  section  last  cited  it  was  held,  in  the  case  of  T.  &  B.  R,  R. 
Co.  V.  Lee^  13  Barb.  169,  and  in  the  case  of  A.  N.  R.  R,  Co.  v.  Lansing, 
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16  id.  68^  that  the  compensation  to  be  awarded  when  part  only  of 
the  owner's  land  was  taken  was  the  difference  between  the  yalue  as 
it  was  before  the  railroad  was  built  and  the  yalne  of  what  remained 
after  the  part  required  by  the  railroad  company  was  taken ;  but  no 
allowance  could  be  made  for  any  diminution  in  yalue  by  reason  of 
the  land  taken  being  used  for  a  railroad.  These  ca^^s  were  oyerruled 
by  the  general  term  of  the  fifth  district  In  the  Matter  of  U.  C.<t  S. 
B.  R,  Co.,  56  Barb.  456,  it  being  there  held  that  it  was  the  duty  of  the 
commissioners  to  award  to  the  owner  the  market  yalue  of  the  land 
taken,  and  the  amount  which  the  part  of  land  not  taken  is  depre- 
ciated in  yalue  by  reason  of  the  part  taken  being  used  for  a  railroad. 
It  is  said  by  Foster,  J.,  in  that  case,  that  if  the  land  remaining  is 
rendered  less  yaluable  because  it  is  more  exposed  to  fire,  or  if  access 
to  it  is  rendered  more  difScult,  or  if  the  use  of  the  remainder  is  more 
inconyenient  by  reason  of  the  railroad,  or  if  its  yalue  is  depreciated 
by  the  noise,  smoke,  or  increased  dangers  caused  by  the  use  of  the 
railroad,  these  circumstances  are  to  be  included  in  the  estimate  of 
damages.  It  is  well  settled  that  it  is  incompetent  for  witnesses,  in 
actions  for  the  recoyery  of  damages,  to  giye  their  opinions  as  to  the 
amount  of  damages  sustained  by  the  injured  party.  That  question 
is  exclusiyely  for  the  jury  or  court  that  is  to  ascertain  the  damages. 

It  not  unfrequently  happens  in  such  cases  that,  in  order  to  enable 
the  court  or  jury  to  arriye  at  the  amount  of  damages,  the  cost  of 
certain  materials  or  labor  must  be  ascertained  from  witnesses 
acquainted  therewith,  and  of  which  the  commissioners  haye  not  suf- 
ficient knowledge  to  enable  them  to  determine  the  yalue. 

Let  us  suppose  that  a  railroad  is  so  laid  as  to  compel  the  owner  to 
construct  a  bridge  across  a  stream  to  enable  him  to  reach  his  out- 
buildings. This  is  a  burthen  imposed  upon  him  by  the  company  in 
taking  his  land,  and  it  depreciates  the  land  not  taken  to  the  extent 
of  the  expense  necessary  to  erect  and  maintain  the  bridge. 

It  would  be  competent  to  proye  by  persons  skilled  in  bridge  build- 
ing the  cost  of  the  bridge,  that  is,  the  cost  of  the  material  used  and 
labor  employed  in  erecting  it  and  in  maintaining  it 

The  opinions  of  witnesses  are  thus  rendered  necessary,  and  with- 
out them  the  commissioners  cannot  arriye  at  a  just  measure  of  com- 
pensation. Such  eyidence  is  not  incompetent ;  it  does  not  substitute 
the  witness  in  the  place  of  the  commissioners;  it  furnishes  them 
with  data  necessary  to  be  had  in  order  to  enable  them  to  fix  the 
amount  of  compensation. 
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Under  the  act  of  1870,  the  commissioners  appointed  to  ascertain 
the  compensation  to  which  Calkins  is  entitled  are  required  to  pro- 
ceed in  the  same  manner  as  are  commissioners  in  railroad  cases. 

Laying  pipes  in  Calkins^  land,  made  it  necessary  to  dig  a  trench 
and  in  so  doing  the  under  drains  which  were  crossed  by  the  trench 
were  cat  off,  and  any  further  discharge  of  water  through  them  pre- 
vented, unless  the  tile  were  carried  over  or  under  the  gas-pipes. 
If  carried  under,  the  drains  must  be  lowered,  and  the  lowering 
extended  far  enough  into  the  fields  to  secure  a  proper  descent  to 
the  water.  In  repairing  these  drains  the  labor  would  be  increased 
in  proportion  to  the  depth  of  the  drain.  It  would  seem  from  the 
answer  of  the  witness  that  new  tile  would  be  necessary  in  re-laying 
a  part  of  the  tile  in  one  of  the  drains.  If  so,  then  the  expense  of 
these  tile  entered  into  the  compensation.  We  are  not  to  assume 
that  the  commissioners  were  acquainted  with  the  cost  of  tile,  or  the 
expense  of  digging  drains,  and  proof  of  these  matters  was  indispen- 
sable to  enable  them  to  determine  the  compensation  to  be  awarded 
to  Calkins.^ 

In  receiving  the  evidence  the  commissioners  did  not  substitute 
the  opinions  of  the  witnesses  for  their  own  judgments  ;  nor  does  it 
appear  that  they  were  influenced  by  it  in  any  appreciable  degree. 
The  amount  of  expense  sworn  to  by  Calkins  was  $330  for  the  low- 
ering and  re-laying  two  drains.  The  compensation  awarded  was 
$350,  leaving  several  items  of  damage,  as  to  which  we  have  no 
means  of  knowing  how  much  was  allowed,  but  the  right  to  which 
was  as  manifest  as  to  that  for  cutting  off  the  drains. 

The  objection  of  the  counsel  of  the  gas  company  was  properly 
overruled. 

I  am  unable  to  discover  any  well-founded  objection  to  the  evi- 
dence. It  related  to  the  history  of  the  proceedings  of  the  company 
on  Calkins'  land,  and  was  for  that  reason  admissible  ;  neither  do  I 
discover  how  it  could  benefit  Mr.  C.  No  claim  for  damages  was 
based  upon  it.  It  was  entirely  harmless.  Two  of  Calkins'  wit- 
nesses were  permitted  to  testify  in  opposition  to  the  objection  of 
the  counsel  of  the  company  as  to  the  amount  of  depreciation  of  the 
farm  by  reason  of  laying  the  gas-pipes  therein. 

Conceding  this  evidence  to  be  incompetent,  it  is  quite  evident 
that  it  had  no  influence  upon  the  minds  of  the  commissioners. 
The  witnesses  estimate  the  depreciation  at  $1,000,  and  yet  the  com- 
missioners allow  but  $350. 

VoL.I,N.  Y.  Rbp.  — 70 
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The  evidence  in  relation  to  the  effect  of  escaping  gas  on  vegeta- 
tion was  proper  on  cross-examination  of  the  petitioner's  witnesses, 
in  order  to  test  the  correctness  of  their  estimate  of  damages. 

They  had  testified  that  laying  the  pipes  did  not  injure  the  land, 
and  it  was  competent  for  tiie  owner  to  inquire  whether  they  took 
into  account  injury  to  vegetation  from  escaping  gas. 

The  report  should  be  affirmed. 

Report  affirfned. 


BiTBDEsr  V.  Pratt,  appellant 

BMence-^  right  to  cross-examine  mtness-^  delaying  examination  to  another 

dap— eeidenee  of  expert, 

A  witness  for  plaintiff  was  examined  and  croBS-examined.  At  the  close  of  the 
cross-examination  the  defendant's  attorney  gave  notice  to  the  witness  and 
plaintiff's  attorney  that  he  wished  to  further  cross-examine  the  next  day  and 
desired  the  witness  present  at  that  time.  The  trial  then  continued,  and 
other  witnesses  were  examined.  Held,  that  plaintiff  was  not  bound  to  pro- 
duce the  witness  on  the  following  day,  for  further  cross-examination. 

A  witness  was  asked :  **  What,  in  your  opinion,  ailed  the  horse  ?"  It  had 
appeared  from  the  evidence  that  witness  had  been  about  liyeiy  stables  a 
good  deal,  doctored  horses  considerably,  and  knew  the  horse  in  question. 
Held,  that  witness  was  entitled  to  express  an  opinion  as  to  the  disease  under 
which  the  horse  was  laboring. 

Appeal  from  a  judgment  in  the  Oswego  county  court,  in  favor 
of  th^  plaintiff,  entered  upon  the  verdict  of  a  jury  in  an  action  orig- 
inating in  a  justice's  court.  The  facts  sufficiently  appear  in  the 
opinion. 

S.  JV.  Dada,  for  appellant 

The  evidence  of  the  witness  Somers  should  have  been  stricken  out 
by  reason  of  inability  of  defendant  to  cross-examine  him.  Cole  v. 
People,  2  Lans.  370;  Sheffield  y.  R.  £  S  R.  R.  Co.,  21  Barb.  339; 
Forrest  y.Kisaanty  7  Hill,  463. 

E.  S.  Pardee,  for  respondent. 

The  testimony  of  the  witness  Hammond,  as  to  the  disease  of  the 
horse,  was  admissible.    He  was  competent  to  express  an  opinion. 


r 
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Wiggins  v.  Wallace,  19  Barb.  338 ;  Bearaa  v.  Copley ,  10  N.  Y.  93 ; 
5tf<fott  V.  L.  L  R.  R.  Co.,  44  id.  367. 

The  refusal  to  strike  out  the  testimony  of  the  witness  Somers  was 
proper.  Forrest  v.  Kissam,  7  Hill,  173;  Meakim  v.  Anderson,  11 
Barb.  216 ;  Sheldon  t.  Wood,  2  Bosw.  285 ;  Treadwell  t.  Steblins,  6 
id.  549 ;  Sheffield  v.  R.  &  S.  R.  R.  Co.,  21  Barb.  340. 

MuLLiK,  p.  J.  This  was  an  action  for  bi^each  of  warranty  on 
the  sale  of  a  horse.  It  was  commenced  in  a  justice's  coart,  and 
judgment  for  1200  rendered  in  favor  of  plaintiff  against  the  defend- 
ant. An  appeal  was  taken  to  the  county  court  and  the  cause 
re-tried  in  that  court,  and  judgment  rendered  in  fayor  of  plaintiff 
for  1180,  besides  costs. 

On  the  trial  in  the  county  court  the  plaintiff  called  one  Somers 
as  a  witness.  He  was  examined  and  was  cross-examined  by  defend- 
ant's counsel.  When  the  cross-examination  closed,  defendant's 
counsel  stated  in  open  court  in  the  hearing  of  plaintiff's  attorney 
and  the  witness,  that  he  desired  the  witness  to  be  present  on  the 
morrow,  as  he  desired  to  further  cross-examine  him.  Other  wit- 
nesses were  then  called  and  the  trial  proceeded. 

On  the  next  day  the  court,  at  the  request  of  defendant's  counsel, 
directed  the  clerk  to  call  Somers  for  further  cross-examination. 
He  was  called  but  did  not  answer. 

The  defendant's  counsel  told  the  court  that  the  witness  had  been 
told  he  (the  counsel)  should  want  to  cross-examine  him,  and  that 
h«  had  told  the  witness  that  morning  before  the  opening  of  the 
court  that  he  should  expect  him  in  court  as  he  desired  to  cross- 
examine  him  further. 

The  defendant's  counsel  then  moved  to  strike  out  the  direct 
examination  of  the  witness,  as  he  had  notified  the  plaintiff's  coun- 
sel and  the  witness  that  he  desired  to  further  cross-examine  him, 
and  the  plaintiff's  counsel  had  failed  to  produce  him.  The  court 
denied  the  motion,  and  the  defendant's  counsel  excepted. 

The  party  producing  a  witness  and  examining  him  must  have 
him  in  court  to  be  cross-examined,  and  if  he  does  not  the  direct 
examination  will  be  stricken  out 

If,  however,  the  party  desiring  to  cross-examine  does  so  and  he  is 
not  prevented  by  the  plaintiff,  or  by  the  adjournment  of  the  court 
from  completing  it,  it  is  his  duty  to  complete  it  and  if  he  defers  it 
to  another  day  for  his  own  convenience  the  opposite  party  is  not 
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obliged  to  detain  the  witness,  and  if  the  latter  absents  himself,  it  is 
not  the  fault  of  the  party  calliDg  him. 

In  this  case  it  would  seem  that  the  defendant  yoluntarily  sus- 
pended the  examination  till  the  next  day,  the  trial  continuing  in 
the  mean  time.  Notice  to  the  plaintiff's  counsel  and  the  witness 
that  he  intended  to  resume  the  cross-examination  at  a  future  time 
imposed  no  duty  upon  the  plaintiff  or  the  witness.  If  defendants 
could  compel  the  party  to  keep  his  witnesses  for  one  day,  he  could 
for  ten  days,  if  the  triaj  should  continue  so  long.  'So  such  burthen 
can  be  imposed  on  one  party  by  another  for  his  own  convenience. 

The  cases  of  Cole  v.  The  People,  2  Lans.  370 ;  She^eld  y.  R.  <&  & 
S.  R.  Co.y  21  Barb.  339 ;  Forrest  v.  Eissam,  7  Hill,  463,  do  not 
sustain  any  such  practice. 

To  entitle  the  party  to  have  eyidence  on  direct  examination 
stricken  out,  because  the  witness  does  appear  to  be  cross-examined, 
the  loss  must  be  chargeable  in  some  way  to  the  misconduct  or 
neglect  of  the  party  calling  him,  unless  it  is  the  other  party  is  not 
entitled  to  relief. 

It  is  not  staked  in  the  case  that  it  contains  all  the  eyidence ;  we 
cannot  review  the  findings  of  fact,  nor  any  question  connected  with 
the  facts. 

The  witness  Hammond  testified  that  he  had  been  frequently  in 
the  livery,  doctoring  horses  to  a  considerable  extent.  He  knew  the 
horse  in  question,  and  he  was  then  asked  what,  in  his  opinion,  ailed 
the  horse. 

To  this  question  the  defendant's  counsel  objected,  on  the  ground 
that  the  witness  was  not  qualified  to  express  an  opinion  as  an  expert. 
The  objection  was  overruled,  and  witness  answered  that  the  horse's 
lungs  were  diseased. 

Neither  the  questions  put  to  the  witness  to  ascertain  the  extent 
of  his  skill  nor  his  answers  are  as  intelligible  as  would  be  desirable, 
but  it  did  appear,  as  I  understand  the  evidence,  that  he  had  been 
about  livery  stables  a  good  deal,  and  doctored  horses  considerably, 
and  knew  the  horse  in  question.  This  was  enough  to  entitle  him  to 
express  an  opinion  as  to  the  disease  under  which  the  horse  was  suf- 
fering, and  the  objection  was  properly  overruled. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judffinent  affirmed. 
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Replevin — undertaking  in  — faUwre  to  praeeeiUe. 

H.,  hj  process  issued  hj  a  justice  of  the  peace,  replevied  property  in  the  pos- 
session of  plaintiff,  giving  the  bond  proscribed  by  statute  for  the  prosecution 
of  the  action,  rotum  of  the  property,  etc.  Upon  the  rotum  day  of  the  pro- 
cess the  parties  were  prosent  at  the  office  of  the  justice,  but  the  justice  was 
absent,  and  the  suit  was  no  further  prosecuted. 

In  an  action  upon  the  undertaking,  held,  that  the  replevin  suit  was  prosecuted 
as  far  as  the  plaintiff  theroin  was  able  to  prosecute,  and  the  abatement  of  the 
suit  by  reason  of  the  absence  of  the  justice  was  not  a  breach  of  the  condition 
in  the  undertaking  to  prosecute. 

This  action  was  brought  in  a  justice's  court,  upon  an  undertak- 
ing given  in  a  former  action  of  repleyin  commenced  in  such  court. 
The  undertaking  was  in  the  form  prescribed  by  the  statute  for  the 
prosecution  of  the  action,  the  return  of  the  property,  if  return 
should  be  adjudged,  and  the  payment  of  any  sum  which  should  be 
adjudged  to  the  defendant  in  such  action. 

The  property  was  taken  in  the  replevin  action  and  delivered  to 
the  plaintiff,  but  on  the  return  day  of  the  summons  the  justice  of 
the  peace  before  whom  the  suit  was  instituted  was  absent  from  home 
and  his  office,  and  the  suit  was  not  for  that  reason  further  prosecuted. 
This  action  was  then  brought  by  the  plaintiff  in  this  action,  who 
was  the  defendant  in  the  replevin  suit,  upon  the  undertaking  given 
by  the  defendant  in  this  suit  in  that  action.  On  the  trial  of  this 
action  it  appeared  that  both  the  plaintiff  and  defendant  and  consta- 
ble who  served  the  summons  and  took  the  property,  appeared  on  the 
return  day  of  the  summons  at  the  justice's  office,  at  the  time  speci- 
fied for  its  return  in  said  summons,  but  that  the  justice  did  not 
appear,  but  was  then  absent  from  home,  and  the  parties  left  and  the 
suit  went  down.  No  other  breach  of  the  undertaking  was  alleged, 
except  the  failure  to  prosecute  the  action.  Judgment  was  rendered 
by  the  justice  in  this  action  for  the  value  of  the  property  taken, 
which  judgment  was  affirmed  by  the  county  court  of  Jefferson 
county  upon  appeal  to  that  court,  and  the  defendant  has  duly  ap- 
pealed to  this  court  from  such  judgment 

J.  M.  McCartin,  for  appellants. 

Wayland  d  Fordy  for  respondent 
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E.  D.  Smith,  J.  The  judgment  rendered  in  this  action  I  think 
erroneous.  No  breach  of  the  undertaking  was  proved.  The  failure 
of  the  plaintiff  to  prosecute  said  action  was  without  his  fault  He 
was  guilty  of  no  neglect  or  of  the  omission  of  any  duty  in  the  prose-  . 
cution  of  such  action.  He  attended  at  the  time  and  place  fixed  in 
the  summons  for  the  appearance  of  the  parties,  ready  to  proceed  in 
this  action,  and  no  justice  appeared,  and  the  suit  went  down  for  that 
reason  just  as  effectually  as  it  would  have  abated  by  his  death,  or 
that  of  the  justice  or  of  the  defendant  He  did  prosecute  the  suit 
to  effect  as  far  as  the  law  would  allow.  It  was  impossible  for  him  to 
do  any  thing  further  in  the  suit.  There  was,  as  there  could  be,  no 
judgment  of  nonsuit,  discontinuance,  or  for  the  return  of  the  prop- 
erty, and  the  defendant  was  doubtless  remitted  to  his  remedy  for  the 
return  of  his  property  to  his  legal  right,  entirely  independent  of  this 
action.  He  could  have  demanded  the  return  of  the  property,  and 
sued  for  it  if  not  returned  {Buckley  v.  Lace,  6  HiD,  560 ;  Yates  v. 
Fassett,  5  Denio,  21),  but  could  maintain  no  action  on  the  under- 
taking. The  plaintiff  acquired  only  a  possessory  right  to  the  prop- 
erty by  the  taking  and  delivery  of  it  to  him  under  the  replevin  pro- 
ceedings. This  right  expired  when  the  suit  went  down.  The  case 
is  quite  like  that  of  Cobb  v.  Harmon,  29  Barb.  472,  and  same  case  in 
23  N.  Y.  148.  In  that  case  one  Herrick  and  others  were  sued  upon 
a  bond  conditioned  that  said  Herrick  would  apply  for  an  assignment 
of  his  property  within  thirty  days,  and  for  a  discharge  under  the 
non-imprisonment  act  of  1831. 

Herrick  took  the  requisite  steps,  by  making  service  of  his  peti- 
tion, inventory  and  notice  of  application  before  the  county  judge  of 
Ontario,  at  a  proper  time  therein  specified.  On  the  day  fixed  in  the 
notice  he  appeared  with  his  counsel  at  the  office  of  the  county 
judge,  ready  to  prosecute  the  said  application.  The  county  judge 
was  not  in  the  county  but  was  absent,  and  was  in  a  state  of  mental 
and  physical  disability  from  intoxication  to  discharge  the  duties  of 
his  office.  It  was  held  at  general  term  of  this  court,  in  the  seventh 
district,  in  the  opinion  written  by  me,  that  it  being  impossible  for 
Herrick  to  procure  his  discharge  from  such  county  judge  he  should 
be  excused  from  performance  of  said  bond,  if  he  could  not  have  oth- 
erwise obtained  said  discharge  by  application  to  another  officer,  and 
he  was  held  not  discharged  solely  on  the  ground  that  he  could  have 
applied  to  and  obtained  such  discharge  from  any  county  judge  of 
any  county  adjoining  Ontario. 
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In  the  court  of  appeals  the  judgment  was  affirmed,  two  judges, 
LoTT  and  James,  holding,  besides  the  ground  upon  which  the  case 
was  put  at  general  term,  that  there  was  a  breach  of  the  bond  upon 
the  same  ground  upon  which  the  judgment  must  have  been  ren- 
dered and  affirmed  in  this  action,  according  to  the  rule  asserted  in 
Harmtmy  t.  Bigham,  12  N.  Y.  99 ;  but  Judges  Oomstock,  Dsnio 
and  HoYT  concurred  in  the  affirmance,  upon  the  ground  upon 
which  the  case  was  put  and  decided  at  the  general  term.  Not 
agreeing,  as  the  reporter  states  the  decision,  ''that  the  bond  was  for- 
feited had  there  been  a  failure  in  the  legal  arrangements  or  officer 
necessary  to  enable  the  debtor  to  prosecute  his  application,''  Judges 
Selden  and  Dayies  dissented,  and  Judge  Mason  expressed  no 
opinion. 

The  dissent  of  Judges  Seldek  and  Dayies  must  haYC  been  upon 
the  opinion  that  there  could  have  been  no  recovery  on  the  bond 
upon  either  ground  discussed  in  the  opinion  of  Judge  Lott.  So 
that  a  majority  of  that  court  must  practically  have  concurred  in 
this  opinion,  that  the  bond  was  not  forfeited  by  the  omission  of 
Herrick  to  obtain  the  discharge,  if  such  omission  was  the  unavoid- 
able result  of  a  failure  in  the  legal  arrangement  or  officer  necessary 
to  enable  the  debtor  to  prosecute  his  application  to  effect.  Such  a 
failure  occurred  in  this  case.  There  is  no  provision  of  law  that  has 
been  cited  to  us,  that  I  am  aware  of,  that  enables  another  officer  to 
take  the  place  of  a  justice  of  the  peace  in  his  absence  from  his  office, 
and  to  discharge  his  judicial  duties. 

In  principle,  I  think  the  case  of  Cobb  v.  Harmon  decisive  of  this 
case. 

The  judgment  of  the  county  court  and  that  of  the  justice  should 

therefore  be  reversed. 

Judgment  reversed. 


Halstead  v.  Swabtz,  appellant 

CTutttel  mortgage — debt  payable  in  inetaUments — default  in  inetaUment — 

tender^— tide  after  default. 

When  a  chattel  mortgage  is  given  to  secare  a  debt  payable  in  installments,  the 
title  of  the  mortgagee  becomes  as  perfect  upon  default  in  the  payment  of  an 
installment  as  it  does  upon  a  default  in  payment  of  the  whole  debt. 

Plaintiff,  to  secure  the  payment  of  ten  notes  held  by  defendant  falling  due  at 
various  times,  mortgaged  a  canal  boat.    The  mortgage  was  conditioned  that 
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ii  the  indebtednesB  should  be  paid  in  fall  it  should  be  Toid,  but  in  case  of 
non-payment  of  the  notes  at  the  time  or  times  when  due,  the  mortgagee 
might  seize  and  sell  the  boat.  Default  was  made  upon  the  note  first  due, 
and  defendant  seized  the  boat  and  sold  it,  without  notice  to  plaintiff,  at 
private  sale  to  one  F.  for  less  than  the  aggregate  amount  of  the  notes.  F. 
paid  no  money,  and  no  papers  passed.  He,  next  daj,  transferred  his  bid  for 
a  nominal  consideration  to  defendant,  who  afterward  sold  the  boat  for  value 
to  another  party.  After  the  sale  to  F.,  and  before  any  other  note  became 
due,  plaintiff  tendered  the  amount  of  the  first  note,  interest  and  expenses,  to 
defendant,  and  demanded  possession  of  the  boat.  Held,  that,  by  the  default 
in  payment  of  the  first  note  due,  the  title  to  the  boat  was  vested  in  the  de- 
fendant, and  that  plaintiff  could  only  redeem  by  paying  or  tendering  the 
whole  debt  secured. 
SM,  also,  that  even  if  the  sale  to  F.  was  invalid,  the  subsequent  sale  was 
valid,  and  cut  off  plaintiff's  right  to  redeem.  Where  property  has  been 
taken  by  virtue  of  a  chattel  mortgage  upon  default  in  payment,  and  the  title 
vested  in  the  mortgagee,  it  can  be  revested  in  the  mortgagor  only  by  decree 
of  a  court  of  equity.    Tender  of  the  amount  due  will  not  revest  it. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  npon 
the  report  of  a  referee. 

On  the  10th  of  May,  1869,  the  appellant,  Jacob  Swartz,  sold  to  the 
respondent,  James  G.  Halstead,  the  canal  boat  Caddie  Boberts  for 
$1,000,  for  which  sum  he  took  notes,  payable  as  follows :  tlOO  on  the 
1st  of  September,  1869;  $100  on  the  1st  of  October;  $100  on  the 
1st  of  Noyember,  and  $100  on  the  1st  of  December  of  the  same 
year,  and  the  residue  in  six  monthly  payments,  commencing  on  the 
Ist  of  June,  1870.  To  secure  these  notes  the  plaintiff  gave  to 
defendant  a  mortgage  on  said  boat  and  other  property,  conditioned 
that  if  said  plaintiff  should  pay  said  notes  in  full  the  mortgage  to 
be  of  no  effect,  but  in  case  of  non-payment  of  said  sum  at  the  time 
or  times  above  mentioned,  then  said  Swartz  should  have  power  to 
seize  and  sell  the  property,  and  out  of  the  avails,  after  paying 
expenses  of  sale  and  of  keeping  said  property,  to  pay  said  debt. 
Said  mortgage  was  duly  filed  in  the  office  of  the  auditor  of  the  canal 
department. 

The  note  of  $100  payable  on  the  4th  of  September,  1869,  was  not 
paid  when  due,  but  respondent  made  default  in  the  payment  thereof. 
On  the  18th  of  the  same  month  defendant  seized  said  boat  by  virtue 
of  said  mortgage,  and  in  the  forenoon  of  the  same  day  directed  the 
sale  of  said  boat  under  the  mortgage,  and  the  same  was  sold  at 
private  sale  to  one  Frank  for  $600.  No  money  was  paid  or  papers 
passed,  and  on  the  same  or  the  next  day  Frank  relinquished  or  resold 
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his  bid  on  the  boat  to  defendant  on  consideration  that  Swartz  would 
treat  the  boys,  which  was  done.  The  sale  under  the  mortgage  was 
made  without  notice  to  plaintiff  and  without  public  notice.  The 
referee  finds  it  was  fraudulent  and  in  derogation  of  the  rights  of 
plaintiff.  Subsequently  defendant  sold  the  boat  for  yalue  to  other 
parties. 

On  the  20th  September,  1869,  plaintiff  tendered  to  defendant 
$104,  and  demanded  possession  of  said  boat,  which  tender  and 
demand  was  refused  by  defendant 

The  plaintiff  was  permitted  by  the  referee,  notwithstanding  the 
objection  of  defendant's  counsel,  to  prove  the  yalue  of  the  use  of  the 
boat  for  two  months  and  twenty  days  in  1869,  and  for  seven  months 
in  1870.  And  the  referee  charges  defendant  for  such  sums,  and 
11,500  for  the  value  of  the  boat,  and  $500  for  injuries  to  the  boat, 
amounting  in  all  to  $2,000.  From  this  sum  he  deducts  the  amount 
due  on  the  mortgage  and  interest,  amounting  to  $1,244.42,  for  cer- 
tified copy  mortgage,  $1.25 ;  making  in  all  $1,245.67,  and  orders 
judgment  for  the  balance,  $754.23,  besides  costs,  and  from  this 
judgment  defendant  appeals. 

J.  N.  Messinger,  for  appellant. 

The  mortgagee  had  a  right  to  sell  at  private  sale  without  notice. 
Chamberlain  v.  Martin,  43  Barb.  607 ;  Ballou  v.  Cunningham^  60 
id.  425. 

He  had  also  a  right  to  purchase  in  his  own  name,  and  hold  free  of 
equity  of  redemption.  Olcott  v.  Tioga  R.  B.  Co.,  27  N.  Y.  546 ; 
Huggans  v.  Fryer,  1  Lans.  276. 

Mortgagor  could  only  redeem  upon  payment  or  tender  of  whole 
debt  Chapman  v.  Hunt,  2  Beasley,  370 ;  Story  Eq.  Juris.  §  1031 ; 
Schouler  on  Pers.  Prop.  553 ;  Stoddard  v.  Denison,  38  How.  296 ; 
S.  C,  7  Abb.  N.  S.  309  ;  Malcolm  v.  Allen,  49  N.  Y.  448. 

FuUer  &  Vann,  for  respondent 

The  sale  without  notice  was  fraudulent  and  void.  Fatchin  v. 
Fierce,  12  Wend.  61;  Herkimer  Manuf.  and  Hydr.  Co.  v.  Small, 
id.  273,  276,  487 ;  Charter  v.  Stevens,  3  Den.  35 ;  Eich  v.  Milk, 
20  Barb.  619  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62, 100 ;  White  v. 
CoU,  24  Wend.  142 ;  Steams  v.  Marsh,  4  Den.  227 ;  Ballou  v.  Own- 
ningham,  4  Lans.  74. 

The  tender  was  sufficient  Hutchings  v.  Munger,  41  Barb.  396 ; 
B.  0.  on  appeal,  41  N.  Y.  155. 

Vol.  I,  N.  Y.  Rep.— 71 
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MuLLiK,  P.  J.  On  default  being  made  in  the  payment  of  the  debt 
which  a  chattel  mortgage  is  given  to  secare,  the  mortgagee's  title  to 
the  mortgaged  property  becomes  eo  instante  dbsaberte  at  law.  Tal- 
man  y.  Smithy  39  Barb.  390;  Butler  t.  Miller,  1  N.  Y.  496;  Fox  v. 
Burns,  12  Barb.  677;  Brown  v.  Bement,  8  Johns.  96;  Patchin  v. 
Pierce,  13  Wend.  61. 

The  only  right  that  remains  to  the  mortgagor  after  default  in 
payment  is  that  of  redemption,  and  this  right  may  be  barred  by 
a  sale  of  the  property  at  public  auction,  or  private  sale  without 
notice.  Ballou  v.  Cunningham,  60  Barb.  425 ;  Chamberlain  v.  Mar- 
tin, 43  id.  607. 

The  title  of  the  mortgagee  is  as  perfect  when  the  default  is  in  the 
payment  of  an  installment  of  the  debt,  when  it  is  payable  in  install- 
ments, as  it  is  upon  default  in  payment  of  the  whole  debt.  Robin- 
son V.  Wilcox,  2  N.  Y.  Leg.  Obs.  160. 

This  result  necessarily  follows  from  the  condition  of  the  mort- 
gage. The  title  cannot  become  vested  in  parcels,  it  becomes  abso- 
lute at  once  or  not  at  all. 

To  entitle  the  mortgagor  to  redeem  under  such  a  mortgage, 
he  must  pay  or  tender  the  whole  debt.  4  Kent,  162-164;  Polk  v. 
Lord  Clinton,  12  Ves.  48-59 ;  Patchin  v.  Pierce,  12  Wend.  61.  In 
the  case  last  cited  the  plaintiff  sued  in  trespass  for  taking  certain 
personal  property  which  he  had  mortgaged  to  one  Hickok  to  secure 
payment  of  $50  by  the  20th  of  October  following  its  date.  Partial 
payments  were  made,  but  the  whole  debt  was  not  paid.  The 
assignee  of  the  mortgage  seized  the  property,  and  the  court  held 
that  the  taking  was  lawful,  and  payment  after  the  debt  came  due 
did  not  revest  the  property  in  the  mortgagor.  The  authorities  cited 
do  not  hold  in  terms  that  the  whole  debt  must  be  paid  when  an 
installment  of  the  indebtedness  only  has  become  due.  But  they  do 
hold  that  if  there  are  several  parties  interested  in  the  debt  the  whole 
debt  must  be  paid  or  tendered,  and  that  the  mortgagor  or  other 
party  cannot  redeem  on  paying  part  only  of  the  debt. 

Authority  is  not  necessary,  it  seems  to  me,  in  support  of  a  propo- 
sition resulting  so  manifestly  from  the  very  nature  of  the  interest 
that  the  law  confers  on  the  mortgagee  of  chattels  on  breach  of  the 
condition.  The  whole  title  vests,  and  the  whole  title  must  be 
divested  by  the  redemption,  and  that  can  only  be  done  on  payment 
of  the  whole  debt. 

It  is  immaterial,  therefore,  whether  the  sale  by  the  mortgagee,  on 
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the  18th  of  September,  1869,  was  fraudulent  or  fair,  the  title  to  the 
boat  remained  in  him,  and  the  mortgagor  has  not  redeemed.  Unless 
the  tender  of  the  $104  was  sufficient,  no  reason  is  perceived  why 
the  sale  in  October,  1869,  to  Haslej  &  Doran,  did  not  bar  the  plain- 
tiff's right  to  redeem.  No  fraud  is  pretended  as  to  that  sale,  and 
the  right  to  sell  was  as  perfect  then  as  in  the  September  preceding. 
If,  however,  the  sale  to  Hasley  &  Doran  had  no  other  effect,  it  pre- 
vents a  redemption,  as  it  puts  it  out  of  the  defendant's  power  to 
deliver  the  boat.    Stoddard  v.  Deniaon^  38  How.  296-306. 

The  plaintiff  did  not  attempt  .to  redeem ;  he  treated  the  tender  as 
reverting  in  him  the  title — this  it  could  not  do,  a  decree  of  a  court 
of  equity  only  could  revest  the  title  It  is  held  in  Kortright  v.  Cferfy, 
21  N.  Y.  343,  that  payment  or  tender  of  the  amoujit  due  on  real 
estate  mortgage  terminated  its  lien  on  the  land,  although  not  paid 
or  tendered  on  the  law  day.  But  the  title  of  the  mortgagee  of  land 
does  not  become  absolute  on  default  of  payment  as  it  does  in  case 
of  a  chattel  mortgage,  and  the  case  of  Patchin  v.  Pierce,  supra,  holds 
that  payment  after  the  day  does  not  discharge  the  lien.  In  an  action 
of  trover  the  plaintiff  is  entitled  to  recover  the  value  of  the  boat  as 
of  the  time  of  that  sale,  and  for  the  loss  of  the  use  prior  thereto. 
But  he  is  not  entitled  to  the  value  of  the  use  for  the  season  of  1870. 

It  was  his  duty  to  bring  this  action  promptly.  If  he  could  wait 
a  year  no  reason  is  perceived  why  he  might  not  wait  two  or  three 
years  and  recover  for  the  use  of  the  boat  a  sum  much  greater  than 
her  value.  As  it  is  the  referee  has,  by  his  judgment,  taken  from  the 
defendant  his  boat  and  given  it  to  the  plaintiff  without  one  penny  of 
compensation  and  brought  defendant  in  debt  more  than  $750. 

The  judgment  must  be  reversed  and  a  new  trial  ordered  before 

another  referee,  costs  to  abide  the  event. 

Ordered  accordingly. 
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SissoK,  Executor,  etc.,  v.  Conger  et  al,  appellants. 

Evidence — impeaching  witness — intempertUe  habits — declaratums  of  deceased 

testator — opinions  of  witnesses. 

There  is  no  exception  to  the  rale  that  a  party  cannot  impeach  hid  own  witne88> 
As  far  as  he  can  go  is  to  show  the  witness  to  be  mistaken  or  that  the  facts  are 
different  from  the  version  the  witness  gives  of  them. 

A  physician  who  had  attended  a  deceased  person  gave  material  evidence  as  to 
the  capacity  of  such  person  to  do  a  testamentary  act.  Hdd,  that  it  was  com- 
petent for  the  opposing  party  to  show  that  the  witness,  daring  the  time  of  his 
attendance  on  deceased,  was  onder  the  inflaence  of  Uqaor  and  not  capable  of 
jadging  of  the  mental  condition  of  deceased. 

The  declaration  of  a  deceased  person  that  he  had  destroyed  his  will,  not  made  at 
the  time  of  sach  destruction,  held  (following  Waterman  y,  Whitney,  11  N.  Y. 
157),  inadmissible  to  show  the  intention  of  deceased. 

Statements  made  by  a  testator  concerning  the  contents  of  his  will  which  were 
erroneoas,  held,  admissible  to  show  condition  of  testator's  mind. 

Several  non-professional  witnesses  were  asked :  *'  From  the  acts  and  dedara. 
tions  of  S "  (a  deceased  person),  "  by  yoa  related  and  testified  and  as  yoa 
observed,  what  impressions  did  it  make  on  your  mind  as  to  his  mental 
condition  ?  "  Hdd  (following  People  v.  Real,  42  N.  Y.  270),  that  the  question 
called  for  an  opinion  witness  was  not  competent  to  give. 

Action  to  establish  the  will  of  !N'athaniel  Sisson,  deceased,  as  a 
lost  or  destroyed  will.  The  deceased  was  a  resident  of  Collins,  Erie 
County,  N.  Y.,  and  was  possessed  of  an  estate  worth  at  the  time  of 
his  death  about  120,000.  In  January,  1867,  he  executed  a  will  in 
due  form,  and  left  in  the  custody  of  Prank  A,  Newel,  Esq.,  the 
attorney  who  prepared  it,  and  who  resided  at  Gowanda,  Cattaraugus 
County.  By  such  will  the  plaintiff,  Allen  Sisson,  was  appointed 
sole  executor.  The  will  remained  in  the  hands  of  the  attorney 
until  November  1, 1869.  Sisson,  the  deceased,  was  at  the  attorney's 
office  at  various  times,  and  saw  it  on  the  day  last  named  ;  it  was 
delivered  up  by  one  Snyder,  a  clerk  of  the  attorney,  to  the  deceased 
who  took  it  away  with  him.  It  was  never  seen  afterward.  Na- 
thaniel Sisson  died  February  2, 1870. 

Mr.  Justice  Barker,  before  whom  the  action  was  tried,  found 
among  other  facts,  that  from  a  time  in  the  month  of  October,  1869, 
and  prior  to  the  delivery  of  the  will  by  Snyder  into  the  hands  of 
the  deceased  up  to  the  time  of  his  death,  he,  deceased,  was  in  the 
constant  and  habitual  use  of  strong  and  spirituous  drinks;  that 
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mQch  of  the  time  such  use  was  excessive,  and,  for  the  greater  part  of 
the  period,  caused  delirium  and  produced  derangement  of  his  mind, 
and  he  was  laboring  under  delusions  of  yarious  sorts  ;  that  he  had 
delirium  tremens  and  did  not  possess  testamentary  capacity,  but 
that  he  had  during  the  time  lucid  intervals. 

Judgment  was  given  for  the  plaintiff  establishing  the  wiU^  the 
contents  of  which  were  proved  and  letters  testamentary  were 
directed  to  be  issued  to  the  plaintiff.* 

The  other  material  facts  appear  in  the  opinion. 

*NoTB— The  following  la  the  opinion  of  Mr.  Justioe  Babkbr,  written  upon  the 
decision  of  this  oase,  upon  the  trial  of  the  same  at  special  term  before  him : 

RAWKim,  J.  Upon  the  facts  which  I  have  found  and  reported  it  must  be  held,  that 
the  will  of  Nathaniel  Sisson  had  a  legal  and  yalid  existence  at  the  time  of  hia  death. 

It  is  provided  by  the  Revised  Statutes,  section  87,  as  follows : 

"No  will  in  writing,  except  in  cases  hereinafter  mentioned,  nor  any  part  thereof, 
shall  be  revoked  or  altered  otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator,  declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  the  will  Itself  was  required  by  law  to  be  executed ; 
or  unless  such  will  be  burnt,  torn,  canceled,  obliterated  or  destroyed,  toWi  the  intent 
and /or  tTte  pufixMe  0/ reix)Mn0t/ie  same  Zn/t/ie  testator,  Mfiue^.'*   ^   *   *   * 

By  section  90,  it  is  further  provided,  that 

**  No  will  of  any  testator  who  shall  die  after  this  chapter  shall  take  effect  as  a  law, 
shall  be  allowed  to  be  proved  as  a  lost  or  destroyed  will,  unless  the  same  shall  be 
proved  to  have  been  In  existence  at  the  time  of  the  death  of  the  testator,  or  be  shown 
to  have  been  fraudulently  destroyed  in  the  life-time  of  the  testator." 

The  will  having  been  delivered  into  the  custody  of  the  testator  in  his  life-time,  and 
full  search  having  been  made  for  it  since  his  death,  and  not  being  found,  the  presump. 
tion  is  that  the  testator  destroyed  it  himself. 

The  whole  case  then  is  involved  in  the  single  question,  had  the  testator  testamentary 
capacity  when  he  so  destroyed  his  will  ? 

There  being  no  proof,  where  or  in  what  manner  he  destroyed  it,  the  question  turns* 
on  legal  presumptions. 

The  first  and  strongest  presumption  is  that  the  testator  destroyed  the  will  animo 
revoeandL 

The  plaintiff,  to  meet  and  overthrow  this  presumption  of  law,  proves  that  for  a 
greater  part  of  the  time  after  the  will  came  to  the  testator's  hands,  he  was  diseased 
with  the  vice  of  drinking,  which  produced  delirium  and  mental  derangement,  so  that 
he  did  not  have  testamentary  capacity.  A  destruction,  while  in  that  condition, 
would  not  effect  a  revocation.   The  act  of  an  insane  man  has  no  valid  intention. 

The  general  condition  of  mind  of  the  testator  being  unsound,  during  the  period 
when  the  wiU  must  have  been  destroyed,  I  think  the  burden  of  proof  is  shifted  from 
the  side  of  the  plaintiff  to  the  side  of  the  contestant. 

Where  incapacity  is  caused  by  drunkenness,  and  such  incapacity  is  not  habitual,  and 
comes  only  from  casual  Intoxication,  in  such  case  the  rule  is,  doubtlees,  that  the  party 
alleging  mania  must  prove  the  act  to  have  been  done  during  such  temporary  fits  of 
insanity. 

But  when  the  delirium  is  habitual  and  extends  over  a  period  so  long  as  in  this  oase, 
then  in  my  Judgment,  the  case  is  the  same,  and  uo  different  from  a  case  of  constitutional 
or  fixed  insanity,  the  patient  having  lucid  intervals,  during  the  period  when  the  act  in 
question  must  have  been  done. 

When  aberration  of  mind  is  caused  by  sickness  or  disease,  there  is  no  presumption 
that  It  oontlnuee  for  any  time  longer  than  it  is  proved  to  exist.  But  this  Tery  sound  rule 
does  not  apply  to  the  oase  in  hand,  for  the  party  seeking  the  probate  6f  this  1rill«  does 
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Lewis  &  Ourney,  for  appellant  The  plaintiff  could  not  impeach 
or  contradict  hie  own  witness.  Thompson  v.  Blanchard,  4  N.  Y.  303 ; 
People  T.  Saffordy  5  Denio,  112 ;  Hunt  y.  Fish,  4  Barb.  324;  Pichard 
V.  CoUinSy  23  id.  444 ;  Parsons  v.  Suydam,  3  E.  D.  Smith,  276 ;  Zeui- 
gen  v.  Parks,  2  Sandf.  67.  The  declarations  of  the  deceased,  which 
were  made  two  years  after  the  execution  of  the  will,  as  to  its  con- 
tents, should  hare  been  excluded.  Waterman  y.  Whitney,  11  N.  Y. 
167 ;  Jackson  v.  Betts,  6  Cow.  377 ;  Betts  v.  Jackson,  6  Wend.  173. 
The  questions  to  witnesses  not  experts  as  to  mental  condition  of 
deceased  were  improper.  Real  v.  People,  42  N.  Y.  270 ;  Clapp  v. 
Fullerton,  34  id.  190 ;  People  v.  (TBrien,  36  id.  276 ;  De  Witt  y.  Bar- 
ley, 9  id.  371;  S.  C,  17  id.  347.  It  was  incumbent  on  plaintiff  to  show 
that  deceased  destroyed  the  will  while  in  a  condition  of  delirium. 
Codd  y.  Rathhone,  19  N.  Y.  37;  Patterson  y.  Patterson,  1  Rob.  184; 
Marvin  y.  Marvin,  4  Eeyes,  9 ;  Ban  y.  Snyder,  46  Barb.  230  ;  Dela- 
field  y.  Parish,  25  N.  Y.  10;  Brown  y.  Torrey,  24  Barb.  683;  Cook 
y.  Cook,  63  id.  180;  Idley  y.  Bowefi,  11  Wend.  227;  Voorhees  y. 
FoorAew,  39  N.  Y.  463 ;  Shultz  y.  /SAttttaf,  id.  666. 

Torrance  A  Allen,  for  respondent.  To  reyoke  a  will  requires  the 
same  testamentary  capacity  as  to  make  one.  An  insane  person  is 
incapable  of  reyoking  a  will  by  destroying  it.  Smith  y.  Waite,  4 
Barb.  28;  Allison  Y.Allison,  7  Dana  (Ky.),  90;  Ford  y.  Ford,  7 
Humph.  (Tenn.)  92.  General  insanity  having  been  shown,  the  onus 
if  showing  that  the  will  was  destroyed  at  a  lucid  interval  was  on 
the  defendants.  Whitenack  y.  Stryker,  1  Green  Ch.  (N.J.)  11 ;  Clark 
y.  Fisher,  1  Paige,  174 ;  Stevens  y.  Vancleve,  4  Wash.  0.  C.  262 ;  HaUey 
y.  Webster,  8  Shep.  (Me.)  462.  The  declarations  of  the  testator,  be- 
fore and  after  the  revocation,  were  inadmissible.  Watemian  v.  Whit- 
ney, 11  N.  Y.  157.  The  questions  put  to  the  witnesses  regarding 
their  opinion  of  the  mental  condition  of  deceased  were  proper. 
DeWitt  v.  Barley,  17  N.  Y.  340;  Clapp  v.  Fullerton,  34  id.  194; 

not  rely  upon  any  presumption  as  to  the  continuance  of  the  testator's  Insanity,  but 
proFCs  his  condition,  after  the  time  the  will  was  delivered  to  him,  and  has  established, 
according  to  my  finding  of  facts,  that  his  incapacity  was  habitual.  Jarman  on  Wills, 
▼ol.  1,  p.  64;  fUAaton  y.  ITeOar,  2  Oreen  Ch.  (N.  J.)  604 ;  1  Williams  on  Bz'rs,  17-25. 

The  question  in  the  case  that  has  merited,  and  recelyed,  at  my  hands,  the  most  atten- 
tion and  care,  is  the  one  of  fact,  relating  to  the  mental  condition  of  the  testator  from 
the  last  of  October  to  the  day  of  his  death. 

without  relying  greatly  on  the  opinion  of  witnesses,  but  judging  ttom  his  acts,  say- 
ings and  general  deportment,  I  have  found  and  reported  as  a  fact  that  his  delirium 
and  derangement  of  mind  was  habitual  and  not  exceptional ;  and  that  he  had  ludd 
■Intenrals,  and  that  they  were  his  exceptional  condition. 
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(y Brian  v.  PeopUy  36  id.  282 ;  Searnan^s  Friend  Society  v.  Hopper y  33 
id.  631.  The  finding  that  the  will  had^  at  the  decease  of  testator,  a 
legal  existence,  etc.,  was  a  finding  of  fact.  Rider  y.  Powell,  28  N. 
Y.  317. 

MuLLiK,  P.  J.  This  action  was  brought  to  establish  the  last 
will  of  Nathaniel  Sisson,  deceased,  and  which  was  destroyed  by  the 
testator  before  his  death  while  he  was  mentally  incapable,  by  reason 
of  dmnkenness,  of  doing  any  testamentary  act. 

The  conrt  at  Special  Term  ordered  judgment,  that  the  will,  which 
it  was  proved  the  testator  had  made,  should  be  recorded  by  the 
surrogate  of  Erie,  in  which  county  the  testator  resided  at  the  time 
of  his  death.  From  this  judgment  Jane  Conger,  one  of  the  daugh- 
ters of  the  testator,  appeals.  The  appellants'  counsel  seeks  to 
reverse  the  judgment  on  several  grounds,  which  I  propose  to  con- 
sider in  the  order  they  are  presented  in  his  points.  The  first  excep- 
tion of  the  appellants'  counsel  is  to  allowing  the  plaintiff  to  con- 
tradict Ambrose  Snyder,  a  witness  called  and  examined  by  him. 
The  witness  when  the  objection  was  first  taken,  had  testified  that 
he  was  a  clerk  in  the  office  of  the  attorney  who  drew  the  will  in 
question,  that  he  had  seen  it,  knew  where  it  was  kept  by  the  attor- 
ney, and  that  he,  the  witness,  had  delivered  it  to  the  testator.  He 
was  then  asked  to  state  a  conversation  he  had  with  Allen  Sisson 
the  plaintiff,  in  reference  to  the  will,  after  testator's  death  and 
before  proceedings  in  the  surrogate's  office  to  prove  the  will,  and 
the  objection  was  then  made  that  the  declarations  of  the  witness 
were  not  admissible.  Plaintiff  claimed  the  witness  was  biased 
against  him,  and  he  was  compelled  by  the  court  to  call  him  on  the 
question  of  the  loss  of  the  wilL  The  court  held  that  under  the 
circumstances  the  plaintiff  was  entitled  to  the  privilege  of  a  cross- 
examination  of  the  witness.  Whether  the  witness  was  biased 
against  the  plaintiff  to  such  a  degree  as  to  render  it  proper  to  allow 
him  fhe  privilege  of  examining  him  as  if  he  were  called  by  the 
opposite  party  was  for  the  court  to  determine,  and  we  cannot  review 
it. 

The  declarations  of  the  witness  were  incompetent  He  was  not 
a  party  to  the  suit,  nor  did  he  stand  in  such  a  relation  to  the  case, 
or  the  parties  as  to  make  his  declarations  evidence  for  or  against 
either  party. 

Allowing  to  the  plaintiff  the  privilege  of  cross-examination  of  the 
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witnesSy  because  he  was  biased  against  the  plaintiff,  merely  per- 
mitted him  to  pnt  leading  questions  to  the  witness.  It  did  not 
authorize  him  to  impeach  him. 

This,  however,  he  was  subsequently  permitted  to  do  by  showing 
contradictory  statements  and  conduct  tending  to  show  that  the  wit- 
ness had  conspired  to  extort  money  from  the  devisees  under  the 
will  in  order  to  procure  its  production.  There  is  no  exception  to 
the  rule  that  a  party  cannot  impeach  his  own  witness.  He  may 
show  him  to  be  mistaken,  or  that  the  facts  are  different  from  the 
version  he  gives  of  them.    This  is  as  far  as  he  can  go. 

The  admission  of  this  evidence  would  call  for  the  reversal  of  the 
judgment,  were  it  not  that  as  the  case  turned,  the  evidence  of  the 
witness  was  of  very  little  importance,  ^he  facts  were  found  not 
in  opposition  to,  but  in  accordance  with,  his  evidence. 

The  principal  question  considered  by  the  referee  was  the  mental 
capacity  of  the  testator,  and  upon  that  question  the  witness  gave 
no  evidence. 

One  Bobinson,  a  physician  who  attended  the  testator  in  his  last 
illness,  was  examined  as  a  witness  in  behalf  of  the  plaintiff,  and 
gave  material  evidence  as  to  his  capacity  to  do  a  testamentary  act 
The  defendants  offered  to  prove  that  the  witness  was,  during  the 
time  of  his  attendance  on  the  deceased,  under  the  influence  of 
liquor  and  not  competent  to  judge  of  his  mental  condition.  The 
court  excluded  the  evidence  and  the  defendant's  counsel  excepted. 
In  this  I  think  the  learned  judge  erred.  It  is  said  in  1  Go  wen 
and  Hill's  Notes,  763,  that  ^^  in  addition  to  the  direct  contradiction 
of  the  witness  you  may  impeach  him  by  proving  that  at  the  time 
of  the  transaction  he  was  in  such  a  state  of  mind  as  to  be  incapable 
of  exercising  a  correct  discrimination ;  one  among  other  grounds 
is,  that  he  was  intoxicatM."  Again  at  page  767,  the  learned  writers 
say :  '^  A  habit,  such  as  drunkenness  or  paralysis,  may  be  shown  in 
truth  to  exist  as  impairing  the  powers  of  discrimination  or  recol- 
lection in  a  witness,  though  not  with  a  view  to  show  his  moral 
habits." 

The  propriety  of  admitting  such  evidence  is  so  manifest  that  it 
does  not  require  argument  to  support  it  The  evidence  offered  should 
have  been  received. 

The  defendant  offered  to  prove  that  the  testator  stated  that  he 
had  destroyed  the  wilL  The  evidence  was  excluded  and  the  de- 
fendant's counsel  excepted. 
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It  was  held  in  Waterman  v.  Whitney,  11  N.  Y.  167,  that  the  decla- 
rations of  a  testator  as  to  his  intention  in  destroying  his  will,  made 
at  the  time  of  destroying  it,  are  competent  Bnt  his  declarations  at 
any  other  time  as  to  his  intention  are  not  competent 

The  declaration  that  he  destroyed  the  will  is  not  admissihle 
within  the  rule  laid  down  by  the  case  cited  and  was  therefore  prop- 
erly excluded.  Evidence  was  given  tending  to  prove  that  during 
the  last  months  of  his  life  the  testator  was  insane — that  he  acted 
and  talked  irrational.  Among  other  things  a  witness  testified,  he 
talked  about  his  will  and  plaintiffs'  counsel  asked  him  what  the 
conversation  was  he  had  with  him.  This  was  objected  to  by 
defendant's  counsel,  the  objeetion  was  overruled  and  the  witness 
stated  the  contents  of  the  will  as  told  him  by  the  testator.  None 
of  the  provisions  thus  given  are  found  in  the  will  proved  to  have 
been  executed  by  him.  The  evidence  objected  to  was  offered,  I 
presume,  to  show  the  mental  condition  of  the  testator  at  the  time 
of  the  conversation,  and  for  that  purpose  it  was  competent. 

Several  non -professional  witnesses  were  asked  by  plaintiff's  coun- 
sel the  following  question :  From  the  acts  and  declarations  of  Gapt 
Sisson  (the  deceased  testator),  by  you  related  and  testified,  and  as 
you  observed,  what  impressions  did  it  make  on  your  mind  as  to  his 
mental  condition  ? 

The  question  was  objected  to — the  objection  was  overruled  and 
defendant's  counsel  excepted.  This  question  is  almost  identical 
with  those  which  were  put  to  the  witnesses  in  the  case  of  the  People 
V.  Real,  42  N.  Y.  270,  and  which  the  court  of  appeals  held  to  be 
incompetent  The  incorporation  into  the  question  of  the  words 
*^  by  you  related  and  testified"  do  not  make  the  question  competent 
It  mattered  not  whether  they  formed  their  opinion  upon  the  matters 
related  by  them,  or  upon  what  they  saw ;  the  question  in  either  case 
called  for  an  opinion  that  the  witness  was  not  competent  to  give* 
The  evidence  was  improperly  received. 

The  remaining  points  of  the  counsel  relate  to  the  correctness  of 
the  conclusions  the  judge  at  special  term  arrived  at,  but  as  there 
must  be  a  new  trial  by  reason  of  the  admission  of  improper  evidence 
and  the  rejection  of  competent  evidence,  it  is  unnecessary  to  express 
an  opinion  as  to  the  views  of  the  learned  judge  as  the  facts  may  be 
materially  changed  upon  another  trial. 

Judgment  reversed  and  new  trial  ordered. 

Vol.  I,  N.  Y.  Rep.— 72 
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People  ex  rel  Clark  v.  Oliver,  county  judge,  etc. 

BaUroad  aid  hcmdi-^Tum^etiderU  awner$  of  land — invalid  asienment — eon- 

tent  of  tax  paper. 

In  proceedings  to  bond  the  town  of  I.  in  aid  of  a  railroad,  ander  chapter  925, 
Laws  of  1871,  the  petition  to  the  county  Jndge  contained  the  names  of  forty 
persons  who  were  not  residents  of  the  town.  The  names  of  these  persons 
appeared  upon  the  town  assessment  roll  as  "  non-residents,"  bat  the  provis- 
ions of  the  statute  relating  to  assessment  of  lands  of  non-residents  were  not 
complied  with.  Held,  that  the  lands  were  not  taxed  as  non-resident  lands, 
and  the  owners  thereof  could  not  join  in  the  petition  for  bonding  the  town. 

The  statute  makes  non-resident  owners  of  land  tax  payers,  and  when  their 
names  appear  on  the  assessment  roll,  although  not  properly  taxed,  they 
must  be  included  in  estimating  the  number  necessary  to  unite  in  a  petition 
for  bonding  a  town. 

And  their  property  taxable  in  the  town  must  be  taken  into  account  In  ascer- 
taining the  aggregate  valuation  of  the  taxable  property,  notwithstanding 
the  assesment  may  not  be  legally  binding  upon  them. 

Certiorari,  under  Laws  of  1871,  chap.  925,  §  4,  brought  on 
behalf  of  Joel  M.  Clark,  a  tax  payer  of  the  town  of  Italy,  Tates 
county,  to  review  proceedings  had  before  the  county  judge  of  Yates 
county,  to  bond  said  town  in  aid  of  the  Geneva  and  South  Western 
Railway  Company. 

The  decision  of  the  county  judge  was  rendered  August  24, 1872, 
granting  the  prayer  of  the  petitioners  that  such  town  be  bonded  for 
C15,000.    The  other  material  facts  appear  in  the  opinion. 

William  S,  Briggsy  for  relator,  cited  Laws  of  1871,  chap.  925,  §  1 ; 
IRS.  389,  etc.,  §§  2,  3, 11  -,  N.  Y.  <k  H.  R  R.  Co.  v.  LyoUy  16  Barb. 
651 ;  B.  <&  S.  L.  R.  R.  Co.  v.  Supervisors  of  Erie,  48  N".  Y.  93 ; 
Tallmun  v.  White,  2  id.  66 ;  Whitney  v.  ThomaSy  23  id.  285 ;  Hub- 
heU  V.  Weldouy  Hill.  &  D.  140. 

E.  B.  Potth,  for  respondent,  cited  People  ex  rel  B.  £  8.  L.  JR.  JR. 
Co.  V.  Fredericks,  48  Barb.  173. 

MuLLiN,  P.  J.  If  it  be  true,  as  claimed  by  the  relator,  that  a 
majority  of  the  tax  payers  of  the  town  of  Italy  who  were  assessed  for 
property  (not  including  those  taxed  for  dogs  or  highway  tax  only), 
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upon  the  last  preceding  assessment  roll,  or  tax-list  of  said  town,  and 
who  were  assessed,  or  taxed,  or  represented  a  majority  of  the  taxa- 
ble property  upon  said  last  assessment  roll,  did  not  unite  in  the 
petition,  the  determination  of  the  county  judge  is  erroneous,  and 
must  be  reversed. 

The  number  of  names  upon  the  petition  which  were  on  the  last 
assessment  roll  of  the  town  of  Italy  preceding  the  presentation  of 
the  petition  to  the  county  judge  is  198. 

From  this  number  is  to  be  deducted  the  names  of  10  persons  who 
applied  to  the  county  judge  to  withdraw  their  consent  to  bonding 
said  town,  but  to  whom  the  right  to  withdraw  was  denied. 

The  number  is  thus  reduced  to  188. 

The  petition  is  signed  by  some  40  persons  who  are  not  residents 
of  the  town  of  Italy,  and  who  are  only  authorized  to  sign  when  lands 
owned  by  them  in  the  town  of  Italy  are  taxed  as  non-resident 
lands. 

Section  1  of  chapter  925  of  the  Laws  of  1871  declares  that  the 
word  taxpayer  shall  mean  any  corporation  or  person  assessed  or 
taxed  for  property,  either  indiyidually  or  as  agent,  trustee,  guardian, 
executor  or  administrator,  or  who  shall  have  been  intended  to  have 
been  thus  taxed,  and  shall  have  paid,  or  are  liable  to  pay,  the  tax^  as 
hereinbefore  provided,  or  the  owner  of  any  non-resident  lands  taxed 
as  such. 

Annexed  to  the  assessment  roll  is  a  list  of  persons  and  of  lands, 
headed  non-resident,  and  the  names  prefixed  to  the  several  parcels 
correspond  with  names  signed  to  the  petition,  so  that  it  must  be 
assumed,  for  the  purposes  of  the  case,  that  the  list  annexed  to  the 
roll  contained  the  names  of  the  non-resident  owners  of  lands  in  said 
town  of  Italy. 

To  entitle  the  non-resident  owner  to  become  a  petitioner,  his  lands 
must  be  taxed  as  such. 

The  question  then  is,  are  the  lands  embraced  in  the  list  referred 
to  taxed  as  non-resident  lands  are  by  law  required  to  be  taxed  ? 

Section  11  of  title  2  of  article  2  of  chapter  13  of  the  first  part  of 
the  Eevised  Statutes  (IRS.,  5th  ed.,  910),  provides  that  lands  of 
non-residents  shall  be  designated  in  the  same  assessment  roll,  bat 
in  a  separate  part  thereof,  and  in  the  manner  thereinafter  provided. 

Section  12  provides  that  if  the  land  to  be  assessed  be  a  tract  sub- 
divided into  lots,  or  a  part  of  it  is  so  subdivided,  the  assessors  shall : 
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1st.  Designate  it  by  its  name,  if  it  has  one ;  if  it  has  none,  or  it  is 
unknown,  then  they  shall  state  by  what  lands  it  is  bounded. 

2d.  If  they  can  obtain  correct  information  as  to  the  subdiyisions, 
they  shall  enter  in  the  first  column  of  the  roll  all  unoccupied  lots  in 
their  town  owned  by  non-residents  by  their  numbers  alone,  and 
without  the  names  of  the  owners. 

3d.  In  the  second  column  they  shall  set  down  the  quantity  con- 
tained in  each  lot. 

4th.  In  the  3d  column  the  valuation. 

5th.  If  such  quantitybe  a  full  lot,  it  shall  be  designated  by  the 
number  alone.  If  it  be  a  part  of  a  lot,  the  part  must  be  designated 
by  boundaries,  or  in  some  other  way  by  which  it  may  be  known. 

Section  13  provides,  that  if  the  land  to  be  assessed  be  a  tract  not 
subdivided,  or  if  its  subdivisions  cannot  be  ascertained,  the  assessors 
shall: 

1st.  Enter  in  the  roll  the  name  or  boundaries  thereof,  and  certify 
on  the  roll  that  it  is  not  subdivided,  or  they  cannot  ascertain  them 
correctly. 

2d.  In  another  column  the  quantity  and  valaation. 

3d.  If  the  quantity  to  be  assessed  be  the  whole  tract,  description 
by  name  or  boundaries  will  be  sufficient,  but  if  a  part  only  is  liable 
to  taxation,  that  part,  or  the  part  not  liable  to  taxation,  must  be  par- 
ticularly described. 

4th.  If  part  of  tract  be  settled  and  occupied  by  a  resident  of  the 
town,  such  part  shall  be  excepted  from  taxation. 

Under  the  statute,  the  assessors  of  Italy  were  bound  to  designate 
the  several  parcels  of  land  by  their  names,  if  they  had  names,  or 
bound  them  by  the  lands  surrounding  them. 

There  is  no  name  given  to  the  several  parcels,  nor  are  they 
bounded  by  the  adjoining  lands,  so  that  it  would  be  impossible  for 
the  owner  to  ascertain  that  his  lands  were  taxed,  so  if  sold  for  taxes 
the  purchaser  could  not  ascertain  land  purchased,  the  two  objects 
the  legislature  designed  to  secure  by  requiring  a  description  of  non- 
resident lands  in  the  assessment  roll.  Tallman  v.  Whitey  2  N.  T.  66, 
70,  71 ;  Whitney  v.  ThomaSy  23  id.  285. 

The  letters  0.  S.  TJ.  W.  C,  or  S.  S.  W.  P.,  or  the  word  "swamp," 
give  no  intelligible  description  of  land  that  could  be  made  available 
to  any  one  for  any  purpose  whatever. 

The  statute  relating  to  the  assessment  of  non-resident  lands  must 
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be  substantially  complied  with,  or  the  assessment  will  be  void. 
HubbeU  v.  Weldon,  Hill  &  Denio,  140. 

The  lands  are  not  taxed  as  non-resident  lands,  and  the-owners  are 
not  authorized  to  join  in  the  petition  for  bonding  the  town. 

When  the  lands  are  assessed  as  non-resident  the  assessors  are 
required  to  omit  the  names  of  the  owners  from  the  roll.  The  non- 
resident list,  in  this  case,  contains  the  names  of  "possessors/'  as 
they  are  called  by  the  assessors. 

If  these  persons  are  the  "possessors'^  the  lands  could  not  be 
assessed  as  non-resident,  and  if  so  assessed  the  assessment  would  be 
Toid. 

But,  by  comparing  the  non-resident  list  with  the  list  of  petition- 
ers, it  appears  that  these  ^^possessors''  are  in  truth  non-residents 
and  are  so  designated  on  the  petition. 

There  is  in  the  1st  section  of  the  act  of  1871  a  strange  provision, 
intended  to  allow  of  great  latitude  in  obtaining  petitioners  in  bond- 
ing cases,  but  which  it  will  be  found  somewhat  difficult  to  interpret. 
I  refer  to  that  clause  in  which  a  tax  payer  is  defined  to  be,  amongst 
others,  one  who  shall  have  been  intended  to  have  been  taxed  and 
shall  have  paid,  or  is  liable  to  pay,  the  tax  as  thereinbefore  provided. 

When  John  Doe  is  named  on  the  roU,  but  the  intention  was  not 
to  assess  him  because  he  was  dead  or  a  non-resident  of  the  town,  but 
it  was  the  intention  to  assess  John  Smith,  the  latter  would  be  com- 
pelled to  submit  to  the  tax  if  the  assessors  would  swear  that  he  was 
the  person  intended,  were  it  not  that  the  statute  made  it  necessary 
to  the  complete  proof  of  the  intent  that  Smith  had  actually  paid  the 
tax  thus  assessed,  or  was  liable  to  pay  it  As  John  Smith  could 
never  be  made  liable  to  pay  the  tax  imposed  on  John  Doe,  the  pro- 
vision becomes  less  mischievous,  if  not  entirely  harmless. 

Deducting  the  40  non-residents  and  the  10,  who  were  entitled  to 
withdraw  their  names,  only  148  names  would  be  signed  to  the  peti- 
tion while  168  were  required. 

It  is  urged  by  the  respondent's  counsel  that  if  it  is  held  that  the 
non-resident  owners  could  not  become  petitioners,  they  should  be 
omitted  altogether  from  the  list  of  tax  payers,  so  that  they  shall  not 
be  counted  in  ascertaining  the  whole  number  of  tax  payers  in  the 
town. 

The  respondent's  counsel  assumes  the  whole  number  of  tax  payers 
on  the  roll  to  be  388.  I  am  unable  to  find  more  than  340.  This 
number  includes  67  non-resident  owners,  a  majority  of  this  number 
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ifi  171.  If  the  whole  number  of  non-residents  should  be  excluded, 
the  number  of  tax  payers  would  be  reduced  to  273,  a  majority  of 
whom  is  137.  The  number  of  petitioners,  less  non-residents  and 
those  withdrawing,  is  147,  or  10  more  than  a  majority. 

But  the  non-residents  must  be  counted. 

The  statute  makes  non-resident  owners  tax  payers,  and  the  record 
discloses  the  number. 

Had  the  non-residents'  lands  been  properly  taxed  the  record  would 
not  have  shown  the  number  of  owners,  except  by  the  number  of 
lots  or  parcels  entered  on  the  roll,  and  as  the  same  persons  might 
own  several  lots  it  would  be  impossible  to  ascertain  the  number 
without  resort  to  evidence,  and  I  do  not  find  any  evidence  in  the 
case  on  the  subject 

If  it  should  be  assumed  that  there  is  no  proof  of  non-residence, 
except  as  to  the  41  whose  residence  is  annexed  to  their  names  on 
the  petition,  it  would  follow  that  41  must  be  deducted  from  336, 
the  whole  number  estimated  by  counsel,  which  would  leave  the 
whole  number  on  roll  295,  a  majority  of  whom  would  be  148.  The 
whole  number  of  petitioners  is  147  after  deducting  the  non-residents 
and  those  withdrawing,  or  one  less  than  a  majority.  This  deficiency 
would  be  increased  by  deducting  names  not  sufficiently  proved. 

The  persons  entitled  to  petition  are  tax  payers,  taxed  or  assessed 
for  property  upon  the  last  preceding  assessment  roll,  and  who  are 
assessed  or  taxed,  or  represent  a  majority  of  the  taxable  property 
upon  said  roll. 

In  case  of  lands  owned  by  non-residents  it  could  not  be  said  that 
the  owners  are  taxed  for  such  lands,  and  hence  it  would  be  impossi- 
ble to  ascertain  the  number  entitled  to  petition.  It  becomes  neces- 
sary, therefore,  in  order  to  give  effect  to  the  provisions  of  the  act  of 
1871  enabling  non-resident  owners  of  lan'ds  to  petition,  that  the 
assessment  roll  should,  in  some  way,  give  the  names  of  such  owners. 

In  ascertaining  the  amount  of  taxable  property  in  a  town  it  is 
not  necessary  that  the  assessment  should  be  legally  binding  on  the 
persons  assessed.  It  is  sufficient  if  it  appears  that  the  property  is 
taxable  in  the  town. 

The  proposition  may  be  too  broadly  stated,  but  it  is  not  so  when 
applied  to  lands  of  non-residents.  When  the  Toll  shows  those 
lands  in  the  town  owned  by  such  persons,  the  assessed  value  of  such 
lands  must  be  taken  into  the  account  in  ascertaining  the  aggregate 


OCTOBER  TERM,  1873.  575 

Welch  T.  Moffitt. 

valuation  of  the  taxable  property  in  the  town,  although  the  assess- 
ment may  be  defective  in  form. 

The  majority  in  amount  of  the  taxable  property  of  a  town  can, 
in  no  other  way,  be  arrived  at.  It  is  none  the  less  taxable  because 
it  is  defectively  assessed. 
*  A  majority  of  the  tax  payers,  required  by  the  statute,  not  having 
signed  the  petition,  the  county  judge  did  not  acquire  jurisdiction  to 
entertain  proceedings  to  appoint  commissioners,  and  his  judgment 
and  determination  must  be  reversed,  but  without  costs. 

Decision  of  county  judge  reversed. 


Welch  v.  Moffat  et  al 

Contract^  sale  and  delivery — deflcieney  in  quantity  daee  not  awndexeetUed  sale* 

Plaintiff  and  defendants  made  a  contract  of  csale,  of  which  the  following 
memorandum  was  made :  "  Bought  of  S.  M.  Welch,  840  hales  of  hroom  com, 
81,762  Ihs.,  at  10  cents,  $8,176.20.  The  ahove  constitutes  my  entire  stock  of 
com  now  held  by  me,  and  all  upon  the  fourth  floor  of  my  store  and  sold  to 
them  as  it  is  entire.  *  *  *  The  terms  agreed  upon  are  $1,000  cash,  remain- 
der their  note  at  four  months,  the  com  to  be  held  by  me  as  collateral  for  the 
note  and  they  to  pay  aU  my  charges  lor  storage,  insurance  and  labor  and 
cartage  when  delivered.  S.  M.  Welch."  "  All  the  foregoing  is  agreed  to  by 
us.  Moffat  Bros."  After  the  purchase  the  com  was  weighed  and  the  quan- 
tity feU  short  8,514  lbs. 

In  an  action  on  the  note,  held,  that  the  contract  was  an  executed  one  and  that 
the  defendants  were  not  relieved  from  their  obligation  to  pay,  on  the  ground 
that  plaintiff  did  not  deliver  the  quantity  of  com  called  for. 

The  parties  were  mutually  mistaken  in  their  estimate  of  quantity,  and  the 
defendants  were  entitled  to  a  deduction  for  the  quantity  not  capable  of 
delivery. 

AcTiOK  upon  a  promissory  note  made  by  defendants,  as  copart- 
ners, for  $7,176.20  payable  four  months  after  date.    The  defense  was, 

1.  That  the  note  was  given  in  part  payment  for  81,762  pounds  of 
broom  corn  sold  by  plaintiff  and  agreed  to  be  delivered  to  the 
defendants,  in  which  agreement  the  plaintiff  had  made  default; 

2.  That  on  this  agreement  $1,000  had  been  paid  down  by  defend- 
ants, and  plaintiff  having  failed  to  perform,  defendants  counter- 
claimed  for  that  amount. 
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It  was  proved  at  the  trial  that  the  contract  was  for  81,762  pounds 
at  10  cts.  per  pound,  amounting  to  $8,176.20  in  value;  that  defend- 
ants paid  $1,000  cash  and  gave  their  note  at  four  months  for  the 
balance;  that  the  quantity  of  com  which  the  plaintiff  had  on  hand 
and  sold  was  3,514  pounds  less. 

The  court  before  which  the  action  was  tried  decided  that  the 
plaintiff  recover  the  amount  of  the  note,  less  the  contract  price  for 
deficiency  in  quantity,  and  directed  a  verdict  for  (7,119.92.  The 
exceptions  of  defendant,  and  the  motion  for  a  new  trial,  were 
directed  to  be  heard  at  the  general  term  in  the  first  instance. 

Sherman  S.  Rogers,  for  plaintiff. 

The  contract  being  an  executed  one,  defendants  had  no  right  to 
rescind  it.  Voorhees  v.  Earl,  2  Hill,  288 ;  Cary  v.  Orumany  4  id.  625; 
Freeman  v.  Clutey  3  Barb.  425 ;  MulUr  v.  Eno,  14  N.  Y.  597;  GUUa- 
pie  V.  Torrancey  25  id.  310;  Lattin  v.  Davisy  Hill  &  Denio,  16; 
Street  v.  Blay,  2  Bam.  &  Ad.  454;  Gompertz  y.,Dentony  1  Gromp.  & 
W.  207;  Ease  v.  Johuy  10  Watts,  107;  Thornton  v.  Wynn,  12  Wheat 
183. 

Even  if  the  contract  was  executory,  it  was  the  duty  of  the  vendees, 
immediately  upon  ascertaining  the  deficiency,  to  inform  the  yendor 
and  decline  to  take  the  property.  They  could  not  lie  still  until  the 
note  became  due.  Pars.  Merc.  Law,  56;  2  Pars,  on  Cont  279; 
Masson  v.  Bovety  1  Denio,  69;  Sweetman  v.  Prince,  26  N.  Y.  227; 
Golh  V.  HaifiMy  46  id.  533 ;  HeaXy  v.  Z7%,  1  Cow.  345 ;  Carroll  v. 
XJptony  3  N.  Y.  272 ;  Hunt  v.  Mayleey  7  id.  266 ;  Roth  v.  B.  &  S.  L. 
R.  R.  Go,y  34  id.  553 ;  Holbrook  v.  Burt,  22  Pick.  546 ;  Eingsley  v. 
Wallis,  14  Me.  57 ;  Bruce  v.  Davenport,  3  Keyes,  472 ;  Brinley  t. 
TibbetSy  7  Greenl.  70 ;  Campbell  t.  Flemingy  1  Ad.  &  E.  40. 

John  Qansony  for  defendants. 

The  contract  was  entire.  It  provided  for  a  future  delivery, 
and  the  defendants  were  entitled  to  the  precise  quantity  named 
in  it,  and  were  not  bound  to  receive  a  part.  RusseU  v.  Nicoll 
3  Wend.  112;  Champlin  v.  Rowley,  18  id.  187;  Davenport  v. 
Wheeler,  7  Cow.  231 ;  Paige  v.  Ott,  5  Denio,  406 ;  WiUiams  v. 
HeaUyy  3  id.  363 ;  Lester  v.  Jewetty  11  N.  Y.  453 ;  Dexter  v.  JVbr- 
ton,  47  id.  62 ;  Joyce  v.  AdamSy  8  id.  291 ;  Dunham  v.  Pettee,  id. 
508 ;  Smith  v.  Brady,  17  id.  173 ;  Terry  v.  Wheeler,  25  id.  525 ;  Bal- 
lard V.  Burgett,  40  id.  314;  Reimers  v.  RidTier,  17  Abb.  292;  Eein 
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y.  Tupper,  42  How.  437 ;  Oodts  y.  Hose,  17  G.  B.  229 ;  GoodaU  y. 
SkeUon^  2  H.  Black.  316 ;  Simmons  y.  Swifty  5  B.  &  G.  857  \  Hanson 
y.  MeyeTy  6  East,  614 ;  Btickmaster  y.  Smiihy  22  Vt  203.  The  mat- 
ters pleaded  by  the  defendant  are  admissible  by  way  of  counter- 
claim.     Code,  §§  149, 150;  Vassar  y.  Livingston,  13  N.  Y.  256. 

MuLLix,  p.  J.  This  action  was  brought  to  recoyer  the  amount 
of  a  note  made  by  defendants  for  $7,176.20,  payable  in  four  months 
&om  date,  and  delivered  to  the  plaintiff  upon  a  contract  entered  into 
by  the  parties,  of  which  the  following  is  a  copy : 

«  Bought  of  S.  M.  Welch  340  Bales  of  Broom  Gom,  81,762  lbs.,  at 
10  cts.,  $8,176.20. 

"  The  aboye  constitutes  my  entire  stock  of  com  now  held  by  me, 

and  all  upon  the  fourth  floor  of  my  store,  and  sold  to  them  as  it  is, 

entire,  and  includes  my  entire  purchase.    The  terms  agreed  upon 

are  $1,000  cash,  remainder  in  their  note  at  4  months,  the  com  to  be 

held  by  me  as  collateral  for  the  note,  and  they  to  pay  all  my  charges 

for  storage,  insurance  and  labor,  and  cartage  when  deliyered. 

"  S.  M.  Welch. 
**  All  the  following  is  agreed  to  by  us. 

**  Moffat  Bros.'* 

The  $1,000  were  paid,  and  note  giyen.  Before  the  note  matured 
the  defendants  caused  the  com  to  be  weighed,  and  ascertained  that  the 
quantity  in  store  was  3,514  pounds  less  than  that  mentioned  in 
the  contract,  of  which  plaintiff  was  informed. 

Defendants  refused  to  accept  the  com,  on  the  ground  that  the 
quantity  fell  short  of  that  stated  in  the  contract  An  effort  was 
made  by  defendants  to  compromise  the  matter,  but  it  failed,  and 
this  action  was  then  brought. 

If  the  contract  was  executory,  the  inability  of  the  plaintiff  to  de- 
liyer  the  quantity  of  com  called  for  by  the  contract  relieyed  defend- 
ants from  their  obligation  to  pay. 

But  it  is  an  executed  contract;  in  other  words,  if  it  was  a  sale 
in  presenti,  delivery  to  be  made  in  futuro,  the  title  to  the  corn  passed, 
and  defendants  are  bound  to  pay. 

The  sale  is,  in  terms,  of  the  entire  stock  of  com,  estimated  at 
81,762  pounds;  the  title  is  to  remain  in  the  plaintiff,  as  collateral 
to  the  note,  and  they  (defendants)  are  to  pay  storage,  insurance, 
labor  and  cartage. 

Vol.  I.  N.  T.  Ekp.  —  73 
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Nothing  remains  to  be  done  in  order  to  complete  the  sale.  The 
parties  proceed  on  the  assumption  that  the  title  has  passed  to  the 
purchasers,  subject  to  plaintiff's  lien  for  the  price.  1  Wait's  L.  & 
P.  473  ;  Havemeyer  v.  Outmingham,  36  Barb.  615 ;  Bvans  t.  Harris, 
19  id.  417 ;  2  Duer,  318 ;  Kimberly  v.  Patchin,  19  N.  Y.  330. 

The  parties  were  mutually  mistaken  in  their  estimate  of  quantity, 
and  for  that  reason  the  defendants  are  entitled  to  a  deduction  for 
the  quantity  not  capaUe  of  delivery.  Wheadon  v.  Olds,  20  Wend. 
174. 

A  new  trial  is  denied,  and  judgment' ordered  for  plaintiff  on  the 
verdict. 

Ordered  accorditigly. 


Pbople  ex  rel  Wymak  v.  Johnsok. 

Landlord  and  tenant — eummary  proceedings  to  remove  tenant — c^fUUnU  in — 

appearance — waiver. 

In  summary  proceedings  to  remove  a  tenant  when  the  affidavit  is  made  by  the 
agent  of  the  landlord,  it  mast  be  stated  affirmatively  in  the  affidavit  that  he 
is  snch  agent ;  it  is  not  enough  to  state  it  by  way  of  recital. 

The  appearance  of  a  party  solely  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  officer,  or  the  regularity  of  the  proceedings,  does  not  waive  the 
defects  in  proceedings  preliminary  to  such  appearance.  Ounntngham  v. 
Qoelet,  4  Den.  71,  followed. 

Oebtioraki,  under  Bevised  Statutes^  part  3,  chap.  8,  title  10,  art. 
2,  §  47,  to  remove  to  this  court  summary  proceedings  had  under  the 
provisions  of  the  article  mentioned  hefore  a  justice  of  the  peace.. 

The  certiorari  in  this  case  was  issued  to  review  the  proceedings  of 
a  justice  of  the  peace  of  the  city  of  Syracuse,  in  summary  proceed- 
ings instituted  in  the  name  of  the  respondent,  Christian  M.  John- 
son, to  remove  the  relator  from  a  house  in  said  city  owned  by  said 
Johnson,  and  which  had  been  leased  to  the  relator  at  the  rent  of 
112  per  month,  payable  monthly  in  advance.  Bent  became  due  on 
the  first  day  of  May  last,  and  was  then  demanded,  and  not  being 
paid  these  proceedings  were  instituted.  * 

The  affidavit  presented  to  the  justice  was  made  by  Charles  T. 
Johnson,  who  swore  that  Newman  Wyman  was  indebted  to  Christian 
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M.  Johnson  in  the  sum  of  $12,  due  on  the  first  daj  of  May,  1873, 
for  rent  of  house  belonging  to  him,  who  is  now  entitled  to  the  pos- 
session thereof  lately  demised  by  him  to  said  Wyman  and  in  which 
he  resides ;  that  on  the  1st  of  May  the  rent  was  duly  demanded  of 
said  Wyman,  or  possession  of  said  premises,  who  refused  to  pay  or 
surrender  possession,  and  holds  over  and  continues  in  possession 
without  the  permission  of  the  landlord. 

On  this  affidavit  a  summons  was  issued  and  delivered  to  Charles 
T.  Johnson,  who  returned  the  same  to  the  justice,  who  issued  it 
with  an  affidavit  of  said  Johnson  indorsed  thereon;  that  on  the 
second  day  of  May,  1873,  he  served  the  said  process  on  Nejvman 
Wyman,  the  defendant,  at  the  premises  named  therein,  by  handing 
to  and  leaving  with  him  a  true  copy  thereol 

On  the  day  named  in  the  summons  for  showing  cause,  Wyman 
appeared  solely  for  the  purpose  of  objecting  to  the  regulaiity  of  the 
proceedings,  which  he  thereupon  did.  The  justice  overruled  the 
objection.  Wyman  did  not  put  in  any  affidavit  denying  the  matters 
set  out  in  the  affidavit  of  Johnson.  Charles  T.  Johnson  was  then 
examined  as  a  witness  on  behalf  of  the  landlord,  and  the  justice 
issued  his  warrant  for  the  removal  of  Wyman,  and  he  was  removed 
accordingly. 

Coats  £  Hubhardy  for  relator. 

Sedgwicks,  Kennedy  dt  Tract/y  for  respondent 

MiTLLiN,  P.  J.  Section  29  of  the  statute  relating  to  summary 
proceedings  to  recover  the  possession  of  land,  3  R  S.  836  (5th  ed.), 
provides  that  any  landlord  or  lessor,  his  legal  representatives, 
agents  or  assigns,  may  make  oath  in  writing  of  the  facts  which, 
according  to  the  preceding  section,  authorize  the  removal  of  a 
tenant  The  affidavit  made  by  Charles  T.  Johnson  does  not  dis- 
close that  he  stands  in  any  relation  to  the  landlord  as  agent  or 
otherwise.  The  fact  of  agency,  if  the  agent  makes  the  affidavit, 
must  be  stated  affirmatively  in  it,  it  is  not  enough  to  state  it  by 
way  of  recital.     Cunningham  v.  Ooelet,  4  Den.  71. 

In  that  case  the  fact  of  agency  was  recited.  The  court  reversed 
the  proceedings,  on  the  ground  that  the  appellant  did  not  swear 
that  he  was  agent  of  the  landlord.  Bx  parte  Bank  of  Monroe,  7 
Hill,  178;  Bx  parte  Aldrich  1  Den.  662. 
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The  case  of  Cunningham  v.  Ghelel,  supra,  decides  that  an  appear- 
ance by  a  party  for  the  sole  purpose  of  objecting  to  the  jurisdiction 
of  the  officer  or  the  regularity  of  the  proceedings  does  not  waive 
the  defects  in  the  proceedings  preliminary  to  such  appearance. 

Without  considering  the  other  objections  raised  by  the  relator's 
counsel  the  proceedings  must  be  reversed  for  the  defect  in  the  affi- 
davit 

Proceedings  reversed. 


Lakdell  v.  Hotchkiss,  appellant. 

Evidence — iitferenee  of  act  from  proof  of  similar  act  about  wme  time, 

A  hog,  while  trespassing  upon  defendant's  land,  was  shot  twice,  aboat  an  hoar 
intervening  between  the  shots.  Defendant  was  seen  to  fire  the  second  shot. 
HM,  that  there  was  evidence  from  which  a  jury  might  infer  that  defendant 
fired  the  first  shot. 

Appeal  from  a  judgment  of  the  county  court  of  Erie. 

This  action  was  for  damages  for  shooting  plaintiff's  sow  and 
killing  her.  The  cause  was  commenced  in  rf  justice's  court,  and 
judgment  for  plaintiff  recovered.  An  appeal  was  taken  to  the 
county  court,  and  the  cause  tried  in  that  court,  and  a  verdict  and 
judgment  for  the  plaintiff  again  had  for  the  value  of  the  sow.  It 
was  proved  on  the  trial  that  the  animal  was  on  defendant's  land 
on  the  day  she  was  shot,  and  was  uninjured  when  first  seen ;  soon 
after  a  shot  was  heard  and  the  pig  to  squeal.  On  examination  she 
was  found  to  have  been  shot  In  about  an  hour  thereafter  another 
shot  was  heard,  the  sow  again  squealed,  the  smoke  of  the  gun  was 
seen,  and  the  defendant  with  the  gun  at  his  shoulder  pointed  toward 
where  the  hog  lay.  Immediately  thereafter  he  took  down  his  gun 
and  walked  hurriedly  away.  Plaintiff  went  to  where  the  sow  lay  and 
found  her  injured  fatally  in  the  side,  so  that  she  had  to  be  killed. 
It  was  shown  that  other  persons  with  guns  were  seen  in  the  vicin- 
ity. The  defendant  asked  the  court  to  charge  that  there  was  no 
proof  that  the  first  shot  was  fired  by  the  defendant  The  court 
refused  so  to  charge,  and  defendant's  counsel  excepted. 
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Joel  L.  Walker^  for  appellant,  cited  Oah  v.  WelU,  12  Barb.  84 ; 
UnderMU  v.  N.  Y.  &  H.  R.  R.  Co.,  21  id.  489;  Harris  y.  WiUoriy 
1  Wend.  611 ;  Small  v.  amithy  1  Den.  583. 

Thayer  A  Benedict^  for  respondent. 

MuLUK,  P.  J.  There  is  no  direct  proof  that  defendant  fired  the 
first  shot.  Bat  having  been  caught  firing  the  second  shot,  with  the 
animal  still  on  his  land,  and  it  being  obvious  that  the  defendant,  if 
he  shot  her,  did  so  because  she  was  trespassing,  the  transaction, 
taken  altogether,  furnished  evidence  from  which  the  jury  might 
infer  that  defendant  fired  the  first  shot.  The  court  had  no  right  to 
refuse  to  submit  the  evidence  to  them. 

Judgment  must  be  afiSrmed. 

Judgment  affinjied. 


Kbkkbdy,  ex'r,  eta,  appellant  v.  TowK  op  Palmer. 

ChnJIiet  of  law — wUidity  of  bsqueH  governed  by  law  of  the  domicile  of  legatee  — 

euepemion  of  power  of  alienation, 

A  testator,  residing  in  New  York,  bequeathed  $1,000  to  a  town  in  Massachu- 
setts, directing  the  same  to  be  invested  and  t)ie  interest  onlv  to  be  used  for 
the  benefit  of  the  poor  of  such  town.  Held  (following  Chamberlain  v.  Cham- 
berlain, 48  N.  Y.  424),  that  the  validitj  of  such  bequest  is  to  be  determined 
by  the  laws  of  Massachusetts  and  not  those  of  this  State. 

The  bequest  vested  the  title  to  the  amount  bequeathed  in  the  town  upon  the 
death  of  the  testator,  and  a  direction  as  to  the  mode  of  its  management  would 
not  render  it  invalid  under  the  statute  relating  to  perpetuities.  Wetmore  v. 
Parker,  62  N.  Y.  450. 

Appeal  from  a  decree  and  judgment  of  the  court  at  special  term 
sustaininingas  valid  a  bequest  made  by  Calvin  Thompson,  deceased, 
late  of  Eaton,  Madison  county,  to  a  town  in  Massachusetts. 

The  clause  of  testator^s  will  containing  the  bequest  is  as  follows : 
"  I  give  and  bequeath  to  the  town  of  Palmer,  Hampshire  county  and 
State  of  Massachusetts,  the  sum  of  one  thousand  dollars  for  the 
benefit  of  the  poor  of  said  town,  said  sum  of  one  thousand  dollars 
to  be  kept  invested  and  the  interest  thereof  only  to  be  paid  over  and 
used  for  the  benefit  of  the  poor  of  said  town.    Said  sum  to  be 
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invested  by  the  proper  ofl&cersof  said  town  of  Palmer  and  to  be  paid 
over  to  them  by  my  executors." 

At  the  trial  it  was  admitted  that  the  town  was  duly  incorporated 
nnder  the  laws  of  Massachusetts,  and  it  was  proved  that  under  said 
laws  such' town  was  authorized  to  take  bequests  of  personal  property 
in  trust  for  the  benefit  of  its  poor,  and  to  invest  such  bequests  and 
to  use  and  pay  over  the  interest  only  for  the  benefit  of  such  poor.* 

*NoTE.--The  foUowlng  is  the  opinion  delivered  in  this  case  by  Mr.  JuBtice  DooiJiv 
TLB  at  special  tenn : 

DooiiiTTiJB,  J.  The  testator,  when  he  executed  his  will  and  at  the  time  of  his  death, 
was  domiciled  in  the  State  of  New  York.  His  capacity  to  execute  the  will  at  the  time 
it  was  made,  and  the  fact  that  it  was  executed  in  the  manner  and  form  prescribed  by 
the  laws  of  this  State  are  not  disputed.  It  has  all  the  requisites  to  transmit  the  title 
to  the  property  bequeathed,  and  by  the  terms  of  the  will  the  property  passes  to  the 
legatee  claiming  the  bequest. 

■The  will  has  been  duly  admitted  to  probate  in  the  State  of  New  York  as  a  wiU  of  real 
and  personal  estate.  The  lefj^itee  is  a  corporation  created  by  the  laws  of  the  State  of 
HassaiJhusetts,  where  it  is  located,  and  the  bequest  creates  a  trust  for  charitable  uses 
to  be  executed  in  that  State,  and  is  for  one  of  those  charities  embraced  in  the  48BUza- 
beth,  ch.  4,  which  is  part  of  the  common  law  of  Massachusetts.  Ooing  y.  Emery,  16 
Pick.  107 ;  Noune  v.  Merriam^  8  Cush.  437 ;  CkLrdner  v.  Dexter,  7  Allen,  246 ;  2  Story's  Bq. 
Juris.,  H  U69,  U0O,  U54. 

The  first  question  raised  Is,  has  the  town  of  Palmer  the  capacity  to  take  the  bequest 
of  personal  property?  The  town  of  Palmer  is  a  corporation  authorized  to  take  and 
hold  personal  property  for  the  public  use  of  its  inhabitants,  and  to  raise,  grant  and 
vote  such  sums  as  it  may  Judge  necessary  for  the  relief,  support,  maintenance  and  em- 
ployment of  the  poor  of  the  town.    Mass.  Oen.  Stat.,  ch.  18,  96  1,  9, 10. 

One  of  the  duties  of  the  town  is  to  provide  for  the  support  and  maintenance  of  its 
poor,  and  it  is  authorized  to  raise  by  taxation  the  money  necessary  to  dischaige  that 
duty,  and  is  therefore  authorized  to  take  a  bequest  for  the  promotion  of  that  object. 
Mass.  Gen.  Stats.,  ch.  70,  H  1, 12. 

The  courts  of  that  State  have  adjudicated  that  the  towns  of  the  State  have  capacity 
to  take  and  hold  real  and  personal  estate,  in  their  corporate  capacity,  in  trust  for  the 
promotion  and  advancement  of  any  of  the  purposes  for  which  those  corporations  are 
created.  Webb  v.  Neal,  6  Allen,  675 :  First  Parikh,  etc.,  v.  OoU,  8  Pick.  282 ;  JVourse  v.  Mer- 
riam,  8  Cush.  11-19. 

In  Webb  v.  Neal,  in  1883,  it  was  held  that  d  city  in  its  corporate  capacity  may  act  as  a 
trustee  of  a  fund  left  by  will  in  trust,  with  a  provision  that  the  income  thereof  shall 
be  expended  in  the  purchase  of  fuel  to  be  given  or  sold  at  low  prices,  as  may  be  deemed 
best  by  the  trustees,  to  such  worthy  and  industrious  persons  as  are  not  supported  In 
whole  or  in  part  at  the  public  expense,  but  who  may  need  some  aid  in  addition  to  their 
labor  to  enable  them  to  sustain  themselves  and  their  families  during  the  inclement 
season  of  the  year.  This  decision  was  founded  on  the  statutes  applicable  to  towns. 
Mass.  Oen.  Stats,  ch.  18, 8  9,  and  ch.  70,  68 1, 12. 

In  the  case  of  CoooefifiaU  v.  PeUoru,  7  Johns.  Ch.  R.  292,  it  was  held  that  a  bequest  to 
one  of  the  towns  of  this  State,  though  not  a  corporation.  In  trust  for  charitable  pur- 
poses, was  valid.  At  common  law  a  corporation  could  always  take  by  bequest  such 
personal  estate  as  it  could  lawfully  acquire  by  any  other  mode  of  purchase.  WiOiauna 
V.  WUliams,  8  N.  Y.  530 ;  McCartee  v.  Orphan  Asiflum  Society.  9  Cow.  437 ;  Matter  of  Howe, 

1  Paige,  214 ;  Ang.  ft  Ames  on  Corp.,  Ill,  8  6  (3d  ed). 

And  corporations  may  take  and  hold  personal  estate  in  trust  for  objects  not  foreign 
to  the  purposes  of  their  institution,  and  the  court  of  chancery  will  enforce  the  trust. 

2  Kent's  Com.  279, 280, 281 ;  McCartee  v.  Orphan  AsyUim  Society,  mpra ;  Ang.  ft  Ames  on 
Corp.,  108  (2d  ed). 
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Alfred  C.  CoocBy  for  appellant  The  validity  of  the  legacy  mnst 
be  tested  and  determined  by  the  laws  of  New  York.  Knox  v.  Jones j 
47  X.  Y.  389;   White  t.  Howard,  46  id.  144;  Bascom  v.  Albertson, 

That  a  oorporatlon  created  by  a  sister  State  can  take  a  bequest  given  by  a  testator 
domiciled  in  this  State,  which  it  is  authorized  to  take  by  the  law  of  its  domicilef  was 
expressly  held  in  CTuimheHain  y.  Chamberlain^  43  N.  Y.  4S4. 

The  objection  that  the  bequest  suspends  the  absolute  ownership  of  the  property 
given  for  a  longer  period  than  during  the  existence  of  two  liyes  in  being  at  the  death 
of  the  testator,  and  is  therefore  invalid,  is  founded  upon  the  statute  of  this  State.  2  B. 
S.  773, 1 1.  The  validity  of  the  bequest,  so  far  as  that  question  is  concerned,  is  to  be 
determined  by  the  laws  of  the  State  of  Massachusetts.  The  laws  of  that  State  do  not 
make  a  bequest  invalid  for  the  reason  stated  in  this  objection.  It  has  no  such  statute 
as  the  one  referred  to.   Any  rules  established  by  the  common  law  are  operative  there. 

The  right  of  a  citizen  of  Massachusetts  to  take  and  hold  property  in  that  State  must 
of  necessity  be  tested  by  the  laws  of  that  State.  The  statutes  of  this  State  are  of  do 
binding  force  beyond  its  territorial  limits. 

If  the  bequest  suspends  the  absolute  ownership  given  for  more  than  two  lives  in 
being,  the  legatee's  right  to  take  and  hold  it  depends  upon  the  law  of  his  domicile.  He 
cannot  take  and  hold  It  unless  that  law  authorizes  him  to  do  so,  and  if  It  does  there  is 
nothing  to  prevent  his  taking  and  holding  it.  In  case  the  money  Is  given  to  the  lega- 
tee in  trust,  I  see  no  objection  to  the  trust  being  performed  and  its  performance  en- 
forced in  the  State  where  the  legatee  is  domiciled,  which  authorizes  such  bequests 
and  trust. 

In  the  case  of  ChaniberUxin  v.  CKamberiain^  aupni^  a  testator  domiciled  in  this  State 
gave  a  bequest  of  certain  monesrs  to  the  Centenary  Fund  Society,  a  corporation  created 
by  and  located  in  the  State  of  Pennsylvania,  to  be  invested  and  kept  permanently 
invested  by  the  corporation  and  to  pay  over  the  interest  and  income  thereof  to  Allegany 
College,  to  be  applied  by  said  college  in  such  manner  as  it  should  direct. 

It  was  objected  that  the  bequest  was  invalid  by  reason  of  the  statute  of  this  State 
against  perpetuities.  It  was  conceded  that  if  tested  by  the  laws  of  Ndw  York  the  be- 
quest was  invalid.  The  court  of  appeals  held  that  so  far  as  this  question  was  con- 
cerned, the  validity  of  the  bequest  must  be  determined  by  the  laws  of  the  State  of 
Pennsylvania  (see  pages  433  and  433),  and  that  while  the  courts  of  this  State  will  not 
administer  a  foreign  charity,  they  will  direct  money  devoted  to  it  to  be  paid  over  to 
the  proper  parties,  leaving  it  to  the  courts  of  the  State,  within  which  the  charity  is  to 
be  established,  to  provide  for  its  administration,  citing  Hill  on  Trustees,  46S;  2  Story's 
Bq.  Juris.,  H 11B4  to  1187 ;  Burbarik  v.  WHUney,  24  Pick.  154 :  Attomey-Oenerca  v.  Lepine, 
2  Swanst.  181 ;  Prow)8t  of  Edinburgh  v.  Avberyj  Ambler,  238. 

This  case  decides  that,  although  the  bequest  was  void  by  the  law  of  the  testator's 
domicile,  for  the  reason  that  it  suspended  the  absolute  ownership  of  the  property  given 
for  a  longer  period  than  during  the  continuance  of  two  lives  In  being  at  the  death  of 
the  testator,  it  was  none  the  less  valid  if  the  legatee  was  authorized  to  take  and  hold 
the  property  bequeathed  in  the  manner  prescribed  by  the  will,  by  the  law  of  the  lega- 
tee's domicile. 

The  general  statement  in  many  of  the  cases  that  the  validity  of  the  bequest  of  per- 
sonal property  is  to  be  tested  by  the  law  of  the  testator's  domicile,  refers  to  the  par- 
ticulars stated  in  Chamberlain  ▼.  Chamberiainy  and  to  bequests  to  legatees  domiciled  in 
the  same  State  with  the  testator. 

A  bequest  to  a  corporation  of  money  to  invest  in  perpetuity,  and  apply  the  interest 
or  income  thereof  to  such  charitable  purposes  as  it  Is  created  to  promote  and  advance, 
or  such  as  it  is  its  duty  to  sustain,  support  or  advance,  is  valid  under  the  law  of  this 
State,  and  is  not  alfected  by  the  statute  against  perpetuities.  Wetmore  v.  Parker^  S2 
N.  Y.  450. 

The  objection  that  there  is  no  definite  and  ascertained  eettui  que  tnut  or  beneficiary 
is  not  tenable.  The  trust  is  for  the  benefit  of  the  poor  of  the  town  of  Palmer.  Such 
a  trust  would  be  upheld  under  the  43  Bilzabeth,  chapter  4,  which,  as  we  have  seen, 


584  FOUETH  DEPARTMENT, 

Kennedy  ▼.  Town  of  Palmer. 

34  id.  586 ;  Levy  v.  Levy,  33  id.  137 ;  Petersen  v.  Cheinical  Bank, 
32  id.  44;  Dodger.  Pond,  23  id.  69,  76 ;  Holmes  v.  Remsen,  4  Johns. 
Ch.  460  j  Wood  v.  Wood,  6  Paige,  596;  Schultz  v.  Dambman,  3 
Bradf.  379 ;  Desesbats  v.  Berquiers,  1  Binn.  336 ;  Dixon  v.  Ramsey, 
3  Cranch.  319 ;  Harrison  v.  JWaron,  9  Pet  483 ;  2  Kent's  Com.  429, 
note  a ;  1  Jarman  on  Wills,  4-12  (4tli  ed.) ;  1  Eedf.  on  Wills,  398, 
§  9  (2d  ed.) ;  Story  Confl.  of  Laws,  §§  479,  466,  468 ;  2  Story  Eq. 
Juris.  §§  1068-1074 ;  Hill  on  Trustees,  454;  Ourtiss  v.  Hutton,  14 
Ves.  541 ;  Whitford  v.  P.  R.  R.  Co.  23  N.  Y.  471 ;  Bank  of  Augusta 
V.  Barle,  13  Pet  519 ;  Runyan  v.  Coster,  14  Pet  122.  The  rule 
that  the  law  of  the  testator's  domicile  governs  the  disposition  of 
personal  property  is  the  law  at  the  present  time.  The  opinion 
of  Judge  Allen  in  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  is  the 
only  exception,  and  that  is  not  supported  by  his  associates  in  the 
Court  of  Appeals  upon  the  point  in  question.  Bascom  v.  Albertson, 
34  N.  Y.  584 ;  Krwx  v.  Jones,  47  N.  Y.  396 ;  White  t.  Howard, 
46  id.  159.  The  bequest  is  in  contravention  of  the  statute  forbid- 
ding perpetuities.  3  R.  S.  75,  §§  1,  4  (5th  ed.) ;  Yates  v.  Tales,  9 
Barb.  324 ;  King  v.  Rundle,  15  id.  140 ;  Levy  v.  Levy,  33  N.  Y. 
124 ;  Chamberlain  v.  Chamberlain,  3  Lans.  379 ;  Oott  v.  Cook,  7 
Paige,  523 ;  Schettler  v.  Smith,  41  N.  Y.  335 ;  Banks  v.  Phelan, 

forms  a  part  of  the  common  law  of  Massachusetts.  It  has  been  expressly  adjudicated 
In  that  State  that  it  is  not  necessary  to  the  validity  of  charitable  bequests  there  should 
be  any  definite  or  ascertained  cestui  que  trust  desiiniated. 

A  trust  like  the  one  in  question  in  this  particular  is  valid.  Bartlett  v.  Kingy  12  Mass. 
587  to  544;  Qoingy,  Emery ^  16  Pick.  107;  Webb  v.  Needy  5  Allen,  676;  WlUiams  v.  WU- 
liamsy  8  K.  Y.  640. 

There  is  no  doubt  but  the  courts  of  Massachusetts  will  enforce  a  trust  for  charitable 
uses  when  the  beneficiaries  are  no  more  certainly  and  definitely  defined  than  in  the 
bequest  in  question. 

"According  to  the  law  of  England,  as  understood  at  the  time  of  the  American  revolu- 
tion, and  as  It  exists  at  this  day,  conveyances,  devises  and  bequests  for  the  support  of 
charity  or  religion,  though  defective  for  the  want  of  such  a  grantee  or  donee  as  the 
rules  of  law  require  in  other  cases,  would  (when  not  within  the  purview  of  the  Mori- 
main  acts)  be  supported  and  established  in  the  court  of  chancery.*'  Mogriage  v. 
ThackuxOy  7  Yes.  86;  Matter  of  ChrisVs  CoOeoey  1  Wm.  Blacks.  fX);  Going  y.  Emery^  16 
Pick.  107 ;  Executors  of  Burr  v.  Smith,  7  Vt.  241 ;  McCartee  v.  Orphan  Asylum,  0  Oow. 
437 ;  Dutch  Church,  etc.,  v.  Mott,  7  Paige,  77 ;  Baptist  Association  v.  HarVs  Exrs,,  4  Wheat. 
1 ;  Vidial  v.  Oirard's  Executors,  2  How.  U.  S.  127. 

The  law  does  not  prohibit  a  citizen  of  this  State  trom  giving  any  money  to  a  citizen 
of  another  State,  to  be  used  and  managed  there  upon  any  trust  authorized  by  that 
State.  He  can  give  it  when  living  without  any  violation  of  law,  and  he  can  give  it 
through  the  instrumentality  of  a  will  at  his  death,  but  the  will  must  be  a  valid  instru- 
ment for  the  transmission  of  property  by  the  law  of  his  domicile  at  his  decease.  The 
law  does  not  prohibit  such  a  gift,  but  it  prescribea  the  requisites  to  consummate 
the  gift. 

For  these  reasons  I  think  the  bequest  is  valid,  and  that  the  money  should  be  paid 
over  to  the  town  of  Palmer  as  the  testator  has  directed  in  his  will. 
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4  Barb.  80 ;  Hawley  v.  JameSi  16  Wend.  62 ;  Fontain  t.  Ravenel^ 
17  How.  U.  S.  389. 

0.  M.  Dennison,  for  respondent.  The  yalidity  of  the  bequest  is 
to  be  determined  by  the  laws  of  Massachusetts.  Chamberlain  y. 
Chamberlain,  43  N.  Y.  424 ;  Oliphant  v.  Hendrie,  1  Brown  Ch.  571 ; 
Mackintosh  v.  Townsend,  16  Ves.  330;  Attorney- General  y.  Lepine, 
19  id.  309  ;  Emsry  y.  Hilly  1  Russ.  112  ;  Minet  y.  Vulliamy,  id.  113 
note ;  Fordyce  y.  Bridges,  2  Phillips,  516.  The  bequest  is  good  under 
the  laws  of  Massachusetts.  Webb  y.  Neal,  5  Allen,  576 ;  Dexter  y. 
Gardner,  7  id.  243 ;  Phillips  Academy  y.  King,  12  Mass.  546 ; 
Going  y.  Emery,  16  Pick.  107 ;  Burbank  y.  Whitney,  24  id.  164 ; 
Nourse  y.  Merriam,  8  Gush.  11 ;  Earle  y.  Wood,  8  Cush.  430.  The 
bequest  being  to  a  charitable  use  is  good  under  the  laws  of  this 
State.  Williams  y.  Williams,  8  N.  Y.  525 ;  Tucker  y.  Sector  St. 
Clement  Church,  id.  558,  note  a;  Andrews  y.  Geological  Seminary, 
id.  559,  note  1. 

MuLLiN",  P.  J.  The  court  of  appeals  in  Chamberlain  y.  Chamber- 
lain,  43  N.  Y.  424,  decided  that  the  yalidity  of  a  bequest  by  a 
resident  of  this  State  is  to  be  determined  by  the  law  of  the  domicile 
of  the  legatee,  and  not  by  the  law  of  the  domicile  of  the  testator. 

By  the  wiU  in  that  case  the  residue  of  the  testator's  estate,  after 
paying  debts  and  certain  legacies,  was  required  to  be  diyided  into 
two  equal  parts,  one  of  which  was  required  to  be  paid  to  the 
Centenary  Fund  Society  of  the  Erie  Annual  Conference  of  the 
Methodist  Episcopal  Church,  to  be  kept  by  said  corporation  inyested 
and  kept  permanently  inyested,  and  the  interest  and  income  thereof 
used  and  expended  by  said  corporation  for  the  benefit  of  Allegany 
College  at  Meadyille,  Penn.,  in  such  manner  and  for  such  specific  pur- 
poses as  said  corporation  shall  direct.  The  other  part  was  required 
to  be  paid  to  the  trustees  of  the  Chamberlain  Institute,  to  be  by 
said  trustees  permanently  inyested  in  bonds  and  mortgages — the 
principal  to  be  kept  permanently  inyested,  etc.,  etc 

The  Centenary  Fund  Society  was  incorporated  under  the  laws  of 
Pennsylyania;  and  was  authorized  to  take  and  hold  lands,  money, 
etc.,  giyen  and  bequeathed  to  them,  to  be  employed  and  disposed  of 
according  to  the  objects  or  the  tastes  and  condition  of  the  organi* 
zation,  etc. 

The  objects  and  purposes  of  the  corporation  were  for  the  better 
Vol.I,N.Y.Rep.— 74 
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securing  of  fands  to  be  raised  to  the  charitable  purposes  of  the 
relief,  etc.,  of  certain  preachers  and  others,  and  for  the  support  of 
liberal  education  under  the  direction  of  said  conference. 

The  bequest  to  this  society  was  claimed  to  be  invalid,  because  it 
created  a  perpetuity — that  is,  it  suspended  the  absolute  power  of 
alienation  for  a  longer  term  than  two  lives  in  being  at  the  death 
of  the  testator,  and  by  the  laws  of  this  State  each  bequest  was  void. 

It  was  held,  Ist,  that  the  validity  of  the  bequest  must  be  deter- 
mined by  the  laws  of  Pennsylvania,  and  not  by  the  laws  of  this 
State. 

2d.  That  the  society  had  the  power  to  take  the  bequest;  and, 

3d.  As  it  did  not  appear  thaf  the  laws  of  Pennsylvania  prohibited 
perpetuities,  that  if  the  bequest  was  void  by  the  laws  of  this  State, 
it  would  be  nevertheless  valid  if  not  prohibited  by  the  laws  of  Penn- 
sylvania. It  is  shown  quite  conclusively  by  the  opinion  of  the 
learned  judge  who  tried  the  cause,  that  the  town  of  Palmer  has  the 
capacity  to  take  the  bequest  by  the  laws  of  Massachusetts,  and  it 
therefore  follows,  under  the  case  of  Chamberlain  v.  Chamberlain,  the 
bequest  to  said  town  is  valid. 

The  court  of  appeals,  in  Wetmore  v.  Parker,  have  decided  that  a 
bequest  to  the  Orphan  Asylum  of  Utica  of  125,000  was  valid,  not- 
withstanding it  required  said  sum  to  be  perpetually  invested  by  the 
trustees,  and  its  proceeds  used  for  the  benefit  of  the  asylum.  The 
corporation  had  authority  to  take  for  its  purposes,  by  gift,  devise, 
etc.,  hold  real  estate  to  an  amount  not  exceeding  $150,000.  The 
validity  of  the  bequest  was  denied  on  the  ground  that  it  suspended 
the  absolute  power  of  alienation  longer  than  was  permitted  by  law. 
But  the  court  held  that  the  gift  took  effect  instantly  on  the  death 
of  the  testatrix,  and  the  title  vested  absolutely  in  the  corporation 
and  the  direction  as  to  the  mode  of  management  of  the  principal 
after  that  did  not  impair  the  validity  of  the  bequest.  Wetmore  v, 
Parker,  62  K  Y.  450. 

The  judgment  must  be  affirmed. 

Shith,  J.,  concurs. 

Judgn/tent  affirmed. 
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Actum — treipcua  qttard  datuum  fregit — plaintiff 'i  poiseuion—reaervatum  to 

stranger  in  deed. 

Trespasfl  qtutre  datuum  fregit  lies  however  temporary  plaintiff'B  interest  may 
be,  even  though  it  be  merely  in  the  profits  of  the  soil  as  vestura  terra,  etc., 
if  it  be  in  exclasion  of  others. 

Plaintiff  brought  an  action  against  defendant  for  breaking  into  his  close  and 
destroying  the  crops. .  The  evidence  showed  that  the  title  to  the  lands 
entered  was  in  pluntiff's  wife.  Plaintiff's  witnesses  testified  that  the  crops 
injured  were  plaintiff's.  Held  sufficient  to  sustain  a  finding  in  favor  of 
plaintiff. 

Defendant  justified  his  entry  by  claiming  a  right  of  way,  and  showed  a  reser- 
vation of  a  right  of  way  in  a  deed  from  a  third  party  to  the  plaintiff.  Sdd, 
that  defendant  did  not  acquire  a  right  of  way  under  such  reservation.  A 
reservation  cannot  be  made  by  a  deed  to  a  person  not  a  party  to  such  deed. 

I 

This  action  was  brought  in  the  supreme  court>  after  a  plea  of 
title  in  a  justice's  court,  and  was  tried  before  Mr.  Justice  Dakiels 
and  a  jury  April  16th^  1873.  A  yerdict  was  given  for  the  plaintiff. 
The  court  ordered  the  motion  for  a  new  trial  upon  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term.  The  material  facts 
appear  in  the  opinion. 

Thayer  &  Benedict,  for  plaintiff. 

The  reservation  in  the  deed  conferred  no  right  upon  the  defend- 
anty  he  not  being  a  party  to  it  Ives  v.  Van  AuJeen,  34  Barb.  566; 
Craig  v.  WelU,  11  N.  Y.  315. 

The  testimony  of  plaintiff  and  his  son,  that  plaintiff  was  owner 
of  the  crops,  was  sufficient  to  overcome  the  presumption  that  they 
belonged  to  the  owner  of  the  land.  Austin  v.  Satoyer,  9  Cow.  43; 
Harris  v.  Frink,  49  N.  Y.  24. 

/.  ff.  Shearer,  for  defendant 

Plaintiff's  wife  having  the  legal  title  to  the  premises,  and  living 
upon  them,  could  alone  maintain  the  action.  Oage  v.  Dauehy,  34 
N.  Y.  293;  Smith  v.  Babcock,  36  id.  167;  Vandervoort  v.  Gould,  id. 
639;  Buckley  v.  Wells,  33  id.  518;  Knapp  v.  Smith,  27  id.  277;  WiU 
coz  V.  Wilcox,  48  Barb.  327;  Haight  v.  Badgeley,  15  id.  499;  Miller 
V.  Decker,  40  id.  228;  Oarrity  v.  Haynes,  53  id.  596;  Leland  v. 
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Tousey,  6  Hill,  331 ;  Oidney  v.  Earl,  12  Weni  98 ;  Fooie  v.  Colvin, 
3  Johns.  216 ;  Phillips  y.  De  Groat,  2  Lans.  192;  Rowe  y.  Smith,  45 IST. 
Y.  230 ;  Van  Etten  y.  Ourrier,  3  Keyes,  329 ;  Merchant  t.  Bunnell, 
id.  539 ;  EJuender  y.  Lynch,  4  id.  361. 

Since  the  Code,  no  recoYery  for  damage  to  personal  property  can 
be  had,  in  an  action  quare  clausum  f  regit,  unless  the  plaintiff  is  in  the 
actual  possession,  having  a  right  thereto,  of  the  close  broken  into. 
Lyke  y.  Van  Leuven,  4  Denio,  127;  S.  0.  on  appeal,  1  N".  Y.  515; 
Howe  V.  Wielson,  1  Denio,  181 ;  Houghtaling  y.  Houghtaling,  5  Barb. 
879. 

MiTLLiir,  P.  J.  This  action  is  brought  to  recorer  of  the  defend- 
ant damages  for  breaking  and  entering  his  close,  in  the  town  of 
Elma,  in  the  county  of  Erie,  and  destroying  the  crops  of  plaintiff 
growing  thereon.  The  complaint  contained  but  a  single  count 
The  defendant  in  his  answer  justifies  his  entry  under  a  right  of  way 
to  which  he  was  entitled  over  the  locus  in  quo  and  insists  that  the 
injury  done,  if  any,  was  passing  on  and  over  such  right  of  way. 
On  the  trial  it  was  proved  that  the  title  to  the  farm  on  which  plain- 
tiff lived  was  in  his  wife.  The  plaintiff  was  examined  as  a  witness, 
and  testified  that  he  lived  on  the  farm,  he  called  it  and  the  crops 
raised  upon  it  his,  he  says  I  owned  the  wheat,  clover  and  oats,  "  that 
being  the  property  destroyed,  but  no  evidence  was  given  of  any 
conveyance  by  his  wife,  of  any  title  to,  or  interest  in,  said  land  to 
him,  or  of  right  to  use  or  occupy  said  land,  unless  it  is  to  be 
inferred  from  the  fact  that  he  lives  and  works  upon  it  Plaintiff's 
son  testified  that  the  wheat  and  clover  injured  belonged  to  his 
father.  Upon  the  evidence  I  think  it  must  be  assumed,  that  the 
plaintiff  was  the  owner  of  the  crops,  and  as  owner  in  lawful  posses- 
sion of  the  land  on  which  they  grew.  Trespass  quare  clausum  fregit, 
lies  however  temporary  the  plaintiff's  interest,  and  though  it  be 
merely  in  the  profits  of  the  soil  as  vestura  terrae,  etc.,  etc,  if  it  be 
in  exclusion  of  others.  So  when  a  person  contracted  with  the  owner 
of  a  close  for  the  purchase  merely  of  a  growing  crop  of  grass 
thereon,  it  was  decided  that  the  purchaser  had  such  an  exclusive 
posaesaion  of  the  close,  though  for  a  limited  purpose  that  he  might 
maintain  an  action  of  trespass  quare  clausum  fregit,  against  any 
person  entering  the  close  and  taking  the  grass,  even  with  the 
assent  of  the  owners  of  the  soil.    So  one  who  sows  or  plants  lands  on 
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shares  may  support  the  action  against  a  stranger,  who  enters  and 
treads  down  the  corn,     1  Ohitty  PL  201. 

The  learned  judge  was  right  in  refusing  to  nonsuit  the  plain- 
tiff or  to  direct  a  verdict  against  him,  because  it  was  not  shown 
that  he  had  such  right  to  the  possession  as  entitled  him  to  bring  the 
action.  Proof  of  title  in  the  wife  did  not  deprive  plaintiff  of  the 
right  of  possession,  which  is  presumed  from  his  ownership  of  the 
crops.  The  interest  and  rights  of  the  husband  and  wife,  are  not 
inconsistent  with  each  other.  The  defendant,  had  he  cross-exam- 
ined the  plaintiff  and  his  witnesses,  might  have  shown  that  he  car- 
ried on  the  farm  as  agent  of  his  wife,  and  that  the  crops  were  hers, 
not  his.  No  such  attempt  was  made,  and  we  must  give  the  plain- 
tiff the  benefit  of  the  presumption  which  results  from  proof  of 
ownership  of  the  crops.  If  he  could  consistently,  with  the  title  of 
the  wife  own  the  crops,  we  must  assume  for  the  purposes  of  the 
case,  that  he  acquired  title  in  that  character. 

The  defendant  did  not  acquire  the  right  of  way  insisted  upon  in 
the  answer  under  the  resei*vation  made  in  the  deed  from  Chester 
Adams  to  the  plaintiff.  A  reservation  cannot  be  made  to  a  person 
not  a  party  to  the  deed.  Cary  v.  WelUy  11  N".  Y.  316 ;  Ives  v. 
Van  Auken,  34  Barb.  666. 

The  defendant  must  rest  his  justification  on  the  paper  which  is 
called  in  the  case  a  receipt  That  paper  is  dated  the  20th  March, 
1867,  which  is  the  same  day  as  the  date  of  the  deed  fh>m  Chester 
Adams  to  the  plaintiff,  and  acknowledges  the  receipt  of  tlO  in  full 
for  right  of  way  reserved  to  him  in  said  deed,  and  being  on  the 
brink  of  the  hill  on  the  south  side  of  the  premises  described  in  said 
deed. 

The  plaintiff  alleged  and  gave  evidence  tending  to  prove  that  this 
paper  and  the  reservation  in  the  deed  were  fraudulent  as  to  the 
location  of  the  right  of  way  intended  to  be  reserved  and  conveyed. 
The  defendant  gave  evidence  tending  to  prove  that  the  location  of 
the  way  was  read  to  and  understood  and  assented  to  by  the  plain- 
tiff. 

Among  other  evidence  given  by  the  plaintiff  was  the  contract 
entered  into  between  him  and  Chester  Adams  for  the  purchase  and 
use  of  said  land  in  the  fall  before  the  date  of  the  deed,  and  in  that 
contract  the  way  was  reserved  across  the  south  part  of  the  premises 
without  any  other  description  of  the  location. 

The  jury  having  found  a  verdict  for  the  plaintiff  they  must  have 
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proved  the  reservatioii  of  the  way  upon  that  part  of  the  premises 
where  the  trespass  was  committed,  to  have  heeii  fraudulently  exe- 
cuted, and  in  the  deed  it  was  for  that  reason  void,  and  no  protection 
to  the  defendant 

The  disposition  made  of  the  question  considered  above,  disposes 
of  the  exceptions  to  the  charge,  and  refusal  to  charge  as  requested. 

A  new  trial  is  denied  and  a  judgment  ordered  for  the  plaintiff  on 

the  verdict 

Ordered  accordingly. 


Pabkeb  y.  Lake y,  appellant. 

Trial — aation  to  reatrain  nuisance,  r^t  triaJbleby  jury — findings  by  court  uptm 

testimony  given  htforejury. 

Plaintiff  broaght  an  equitable  action  to  restrain  a  naisanoe  and  for  damages 
caused  bj  such  nuisance.  Defendant  demanded  a  trial  by  jury,  which  was 
granted.  The  jury  found  in  favor  of  plaintiff  for  $25  damages.  The  court 
then,  upon  the  evidence  given  before  the  jury,  found  the  facts  relating  to  the 
equitable  questions  in  the  case  and  gave  judgment  for  a  perpetual  injunction 
and  $35  damages. 

HM,  that  defendant  was  not  entitled  to  a  jury  trial.  In  an  equitable  action 
for  relief  against  the  continuance  of  a  nuisance,  and  where  the  demand  of 
damages  is  a  mere  incident  to  the  equitable  relief,  the  action  cannot  be  tried 
by  jury. 

The  commission  of  appeals  did  not  hold  to  the  contrary  of  this  principle  in 
Hudson  V.  Gary,  44  N.  Y.  558.  The  head  note  stating  that  it  did  so  is  erro- 
neous. 

ffeld,  also,  that  the  order  having  directed  the  cause  to  be  tried  by  a  jury  the 
court  could  not,  except  with  the  consent  of  the  parties,  solely  upon  the  evi- 
dence taken  before  the  jury,  find  the  facts  by  which  the  right  of  the  plain- 
tiff to  equitable  relief  was  to  be  determined. 

This  is  an  appeal  from  an  order  made  at  special  term  refusing  to 
set  aside  a  judgment  rendered  at  the  Monroe  circuit  by  reason  of 
irregularity. 

The  action  was  brought  to  restrain  the  defendant,  who  occupied 
premises  adjoining  those  of  the  plaintiff  in  the  city  of  Rochester, 
from  disturbing  the  plaintiff  in  the  enjoyment  of  his  premises,  by 
reason  of  noise  caused  by  carrying  on  a  tin-shop,  and  by  loading  and 
unloading  iron,  etc.,  etc.,  on  defendant's  premises,  and  by  offensive 
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odors  produced  by  drying  green  sheep  skins  and  rags  on  the  same 
premises,  and  for  damages  caused  by  these  nuisances. 

What  defendant's  answer  contained  does  not  appear,  but  it  is  to 
be  presumed  some  or  all  of  the  allegations  of  the  complaint  were 
denied  or  there  would  be  no  necessity  for  a  trial. 

Both  parties  noticed  the  case  for  trial  at  a  special  term  in  Monroe 
county,  and  it  was  there  tried  as  an  equity  cause  and  judgment 
ordered  for  the  plaintiff. 

This  judgment  was  set  aside  and  a  new  trial  ordered  by  the  gen- 
eral term. 

The  cause  was  again  noticed  for  trial  at  a  special  term,  and,  when 
it  was  moved,  the  defendant's  counsel  objected  to  a  trial  by  the  court 
and  insisted  that  it  should  be  tried  by  a  jury,  and  the  court  held 
that  it  should  be  so  tried  and  ordered  it  over  to  the  then  next  circuit 
for  a  trial  by  a  jury. 

The  cause  was  tried  at  the  circuit  before  a  jury  and  a  verdict  in 
favor  of  the  plaintiff  for  125  was  rendered. 

After  the  rendition  of  the  verdict  (the  plaintiff's  counsel  says  in 
his  affidavit)  there  were  two  arguments  before  the  judge  holding  the 
circuit  as  to  his  finding  upon  the  equitable  questions  in  the  case, 
the  defendant  insisting  that  all  that  the  court  could  do,  under  the 
circumstances,  was  to  enter  a  judgment  on  the  verdict  in  favor  of 
the  plaintiff  for  $25,  and  in  favor  of  the  defendant  for  the  costs  of 
the  action. 

The  court,  without  examining  any  other  witnesses,  and  solely  on 
the  evidence  given  before  the  jury,  proceeded  to  and  did  find  the 
facts  relating  to  the  equitable  questions  in  the  case,  and  ordered 
judgment  for  a  perpetual  injunction  and  for  the  125  damages, 
together  with  the  costs  of  the  action. 

The  defendant  moved  to  set  aside  these  findings  and  the  judgment 
entered  thereon,  by  reason  of  irregularity.  The  motion  was  denied, 
and  from  that  order  this  defendant  appeals. 

Wheeler  <§  Boies,  for  appellant 

J.  A.  Stully  for  respondent 

MuLLTN,  P.  J.  The  party  injured  by  a  nuisance  had,  before  the 
Code,  a  remedy  by  action  to  recover  the  damages  sustained  by  him. 
1  Ohitty  PL  142.  He  might  proceed  by  writ  of  nuisance,  as  regu- 
lated by  the  provisions  of  the  Bevised  Statutes  (2  S.  S.  256  [2d  ed.])^ 
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and  he  might  file  his  bill  in  equity  to  restrain  it,  and,  as  incident  to 
such  relief,  recover  the  damages  suffered  by  reason  of  the  nuisance. 
2d  Johns.  Ch.  272 ;  3  Sandf .  129,  note ;  id  281.  By  the  Code  (§  453), 
the  writ  of  nuisance  is  abolished,  and  the  remedy  by  action  substi- 
tuted therefor. 

In  the  first  two  modes  of  proceeding  the  trial  was  by  jury ;  in  the 
third  by  the  court,  unless  issues  were  directed  to  be  fnuned  and  tried 
by  a  jury. 

Were  it  not  for  the  head  note  in  the  case  of  Hudson  y.  Caryly  44 
N.  Y.  553, 1  should  have  been  of  opinion  that  the  action  brought 
under  the  Code  to  restrain  a  nuisance  was  an  equitable  one,  and 
triable  without  a  jury. 

In  that  case  the  reporter  makes  the  court  hold  that  in  an  action 
to  abate  a  nuisance  and  recover  damages  occasioned  thereby,  a  trial 
by  jury  is  a  matter  of  right.  And  even  if  the  complaint  is  in  form 
as  for  equitable  relief  against  the  continuance  of  a  nuisance,  and  the 
prayer  for  damages  may  be  regarded  as  incidental  thereto,  yet  as 
the  existence  of  an  alleged  nuisance  and  the  amount  of  damages 
were  both  inquired  of  by  a  jury  before  the  adoption  of  the  present 
constitution  the  constitutional  guaranty  of  trial  by  jury  applies  to 
such  an  action  as  one  of  the  cases  in  which  it  '^  has  been  heretofore 
used." 

If  the  last  clause  of  the  head  note  was  a  correct  statement  of  the 
decision  of  the  court  it  would  be  the  law,  whatever  might  be  thought 
of  its  soundness. 

By  this  statement  of  the  decision  the  learned  commissioner  who 
delivered  the  opinion  is  represented  as  holding  that  in  equitable 
actions  for  relief  against  the  continuance  of  a  nuisance,  and  where 
the  demand  of  damages  is  a  mere  incident  to  the  equitable  relief, 
the  cause  must  be  tried  by  a  jury. 

The  court,  if  I  understand  their  opinion,  does  not  so  hold. 

The  action  in  that  case  was  a  substitute  for  the  remedy  by  writ  of 
nuisance,  and  as  the  issues  in  that  form  of  proceeding  must  be  tried 
by  a  jury,  the  action  that  is  substituted  for  it  must  aJso  be  so  tried. 

The  reporter  was  doubtless  misled  by  the  first  sentence  of  the 
learned  conunissioner's  opinion,  in  which  he  says :  ^'  Before  as  well 
as  since  the  writ  of  nuisance  was  by  the  Code  abolished  the  right 
existed  to  maintain  an  action  for  the  removal  of  a  nuisance  which, 
when  brought,  was  exclusively  of  an  equitable  cognizance,  properly 
triable  at  special  term  and  not  by  a  jury." 
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This  is  the  only  portion  of  the  opinion  in  which  any  reference  is 
made  to  a  remedy  in  equity  in  case  of  nuisance. 

That  the  injured  party  has  a  remedy  in  equity  to  restrain  a 
naisance,  is  an  elementary  principle  of  equity..  That  remedy  has 
not  been  taken  away,  and  that  by  action  under  the  Code  as  a  substi- 
tute for  the  remedy  by  writ  of  nuisance  substituted  in  its  place. 

The  equitable  action  could  not,  i&nd  cannot  be  tried  by  a  jury, 
and  the  commission  of  appeals  has  never  so  decided.  The  case  did 
not  call  for  any  such  decision,  and  it  might  well  be  treated  as  obiter^ 
had  it  assumed  so  to  decide. 

This  action  was  undoubtedly  an  equitable  action,  and  triable  by 
the  court  without  a  jury. 

Whether  the  complaint  had  two  counts  in  it  —  one  for  equitable 
relief  and  the  other  for  damages,  we  are  not  informed,  but  I  infer 
that  there  was  but  one  count,  and  the  damages  were  claimed  as 
incidental  to  the  equitable  relief. 

The  court  sitting  in  equity  was  competent  to  ascertain  the  damages, 
and  it  was  not  a  matter  of  right  to  try  that  question  before  a  jury. 

Either  party  might  have  applied  to  have  an  issue  framed  to  be 
tried  before  a  jury,  and  it  is  possible  that  the  court  might  require  it 
to  be  so  tried. 

Where  the  complaint  contains  more  than  one  cause  of  action, 
and  one  or  more  of  them  must  be  tried  by  a  jury,  all  the  causes  of 
action  must  be  tried  by  a  jury.    Davis  v.  Morris,  36  N.  Y.  669. 

The  special  term  was  in  error  when  it  directed  this  case  to  be 
tried  by  a  jury,  because :  1st  The  complaint  contained  an  equit- 
able cause  of  action  only  and,  2d.  It  was  not  a  matter  of  right  in 
either  party  to  try  the  question  of  damages  before  the  jury ;  they 
were  not  set  out  as  a  separate  cause  of  action,  and  the  court  at  special 
term  was  competent  to  try  that  question. 

Had  the  plaintiff  appealed  from  the  order  of  the  special  term, 
directing  the  trial  of  the  cause  by  a  jury,  the  difficulty  into  which 
the  parties  have  fallen  would  have  been  obviated. 

The  error  might  have  been  corrected  on  an  appeal  from  the  judg- 
ment, but  as  the  plaintiff  recovered  it  was  impossible  for  him  to 
review  the  ruling  unless  he  also  appealed  from  the  judgment. 

No  reason  occurs  to  me,  why  plaintiff  might  not  have  appealed 
from  the  order  directing  the  trial  of  the  cause  by  a  jury. 

By  the  order  the  whole  case  was  directed  to  be  tried  by  the  jury, 
not  the  question  of  damages  only.    Had  the  parties  conformed  to 
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the  order,  the  case  would  have  been  disposed  of  by  a  yerdict  and 
judgment,  that  would,  at  least,  have  been  regular.  But  they  pro- 
ceeded and  tried  the  question  of  damages  only,  and  the  jury  ren- 
dered a  verdict  in  faror  of  the  plaintiff  upon  that  issue. 

After  the  verdict  the  court  proceeded  to  find  the  facts,  by  which 
the  right  of  the  plaintiff  to  equitable  relief  was  to  be  determined, 
without  any  new  or  other  evident^e  than  that  taken  before  the  jury. 

This  could  not  be  done  without  consent  of  the  parties. 

The  plaintiff,  if  he  wished  to  avoid  a  second  trial,  should  have 
called  oil  the  court  to  submit  to  the  jury  specific  questions  of  fact, 
and  take  their  findings  thereon,  and  the  judgment  would  have  been 
rendered  in  accordance  with  these  findings. 

It  is  his  fault  that  the  case  was  not  so  tried. 

The  defendant,  having  demanded  a  jury  trial,  would  not  be  heard 
or  permitted  to  allege  that  the  verdict,  or  the  judgment  upon  it,  was 
irregular.  He  has  not  had  a  trial  of  the  whole  case  by  jury,  and 
while  the  order  of  the  special  term  remains  in  force  he  cannot  be 
required  to  accept  any  other. 

While  the  verdict  stands  there  can  be  no  further  trial  of  the  issues 
before  the  jury,  and  the  defendant  has  the  right  to  require  a  judg- 
ment to  be  entered  on  that  verdict.  To  allow  the  entry  of  such 
a  judgment  would  be  grossly  unjust  to  the  plaintiff.  And  it  is  the 
duty  of  the  court  to  relieve  the  parties  of  their  complications,  and 
to  enable  them  to  obtain  a  judgment,  after  a  full  and  fair  trial  of  all 
the  issues  in  the  cause. 

It  seems  to  me,  therefore,  that  we  must  hold  that  the  question  of 
damages  has  been,  by  the  consent  of  parties,  or  by  the  order  of 
the  court,  tried  and  determined  by  the  jury;  and  that  the  equitable 
cause  of  action  remains  to  be  tried  by  the  court,  and  that  it  is  to  be 
brought  to  trial  at  a  special  term,  upon  the  usual  notice. 

The  defendant.  In  his  notice  of  motion,  did  not  ask  to  set  aside 
the  verdict,  and  we  cannot,  for  that  reason,  grant  that  relief;  even 
if,  under  the  circumstances,  it  could  be  set  aside  on  motion. 

By  this  disposition  of  the  case  we  protect  both  parties,  and  secure 
them  a  full  and  fair  trial  of  all  the  issues,  without  violating,  as  we 
think,  any  rule  of  law. 

The  order  of  the  special  term  is  reversed  and  findings  by  the  court 
set  aside,  and  case  ordered  to  be  heard  at  special  term  on  the  equita- 
ble cause  of  action,  without  costs  of  appeal  to  either  party. 

Ordered  accordingly. 
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Gheeseman,  administrator,  etc.,  v.  Wiggins,  appellant 

Pcvrtiherahip  —  gurnving  partner  may  be  called  to  account  for  partnership  mat- 
ten  bjf  repreeentatwes  of  deeeased  partner. 

The  aarviying  partner  of  a  firm  must  account  to  the  representativeB  of  a 
deceased  partner  for  the  property  of  the  firm  as  it  was  at  the  time  of  the 
deceased  partner's  death. 

The  representatives  of  the  deceased  partner  are  entitled  to  an  accounting  abso- 
lutely, and  need  not  show  that  there  would  be  something  due  to  them  from 
the  firm  on  settlement.  Their  right  to  an  account  results  from  their  interest 
in  the  effects  of  the  firm,  and  the  liability  of  the  estate  to  contribute  to  the 
payment  of  the  firm  debts. 

For  the  purpose  of  accounting,  the  heirs  of  the  deceased  partner  are  not  neces- 
sary parties. 

Defendant  was  copartner  with  plaintiff's  intestate.  Upon  the  death  of  his 
partner,  he  and  such  partner's  son  carried  on  the  business  of  the  firm,  keep- 
ing the  firm  property,  for  a  number  of  years,  after  which  the  son  left.  Beld, 
that  defendant  had  no  authority  to  continue  the  business,  even  though  it 
was  for  the  interest  of  the  firm  to  do  so ;  it  was  done  wholly  at  his  own  risk; 
and  that  the  intestate's  representatives  were  entitled  to  an  accounting  and  a 
closing  up  of  the  firm  affairs,  notwithstanding  it  appeared  that,  after  such 
dosing  up,  there  would  be  nothing  due  the  estate. 

Appeal  from  the  decision  of  a  referee,  directing  an  accounting 

and  the  appointment  of  a  receiver,  in  an  action  by  the  administrator 

of  a  deceased  partner  against  the  survivor.    The  facts  appear  in  the 
opinion. 

Letois  &  GhiVTiey,  for  appellant,  cited,  Buchan  v.  Sumiier,  2  Barb. 
Oh.  1G5;  Smith  v.  TarletoUy  id.  336;  Peck  v.  Fisher,  7  Cush.  386; 
Norde  v.  Busher,  3  Bosw.  537;  Dyer  v.  Clark,  6  Mete.  562;  Ooodyear 
V.  Phoenix  Rubber  Co.,  48  Barb.  622 ;  Trufaut  v.  Merrill,  37  How. 
531;  Colyer  on  Part.  112,  §  129,  p.  1. 

George  F.  Lee,  for  respondent,  cited,  Fereday  v.  Wighterick,  1  Tam- 
lyn,  261 ;  3  Kent's  Com.  64 ;  Gow  on  Part.  (3d  ed.)  234 ;  Story  on 
Part  (3d  ed.)  523 ;  Trufaut  y.  Merrill,  37  How.  531. 

MuLLiN,  P.  J.  The  plaintiflT,  as  surviving  administrator  of 
Charles  N.  Mead,  deceased,  brings  this  action  to  compel  the  defend- 
ant, as  surviving  partner  of  the  firm  of  C.  K.  Mead  &  Co.,  to  account, 
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and  for  the  appointment  of  a  receiver  of  the  effects  of  said  firm,  and 
a  sale  thereof,  and  a  distribution  of  the  proceeds. 

The  defendant  and  the  deceased  entered  into  partnership  in  the 
spring  of  1864,  for  the  purpose  of  manufacturing  and  selling  lum- 
ber at  Tainter's  Mills,  in  the  State  of  Pennsylvania.  The  partner- 
ship acquired  title  to  several  hundred  acres  of  timber  land,  and 
erected  theron  several  saw  mills,  and  manufactured  and  sold  lumber 
until  the  death  of  Mead  in  October,  1865.  At  his  death,  the 
defendant  and  the  son  of  the  deceased  entered  into  an  arrangement 
by  which  the  son  was  put  into  the  place  of  the  father  in  said  firm, 
and  they  continued  the  business  until  the  fall  of  1867,  when  the 
an*angement  terminated  and  the  effects  passed  into  the  custody  and 
control  of  the  defendant.  The  plaintiff  alleges  in  his  complaint 
that  the  deceased  partner  advanced  for  the  firm  money,  and  it  did  a 
large  and  profitable  business  during  its  continuance,  the  amount  of 
which  he  has  not  been  able  to  ascertain  accurately.  That  the  de- 
fendant, since  the  death  of  said  Mead,  has  continued  the  business, 
manufactured  large  quantities  of  lumber,  and  sold  the  same  and 
realized  therefor  large  sums  of  money,  the  amount  of  which  he  is 
unable  to  state.  The  defendant  has  not  accounted  with  plaintiff 
concerning  said  business,  nor  has  he  paid  over  any  of  the  moneys 
so  received.  And  when  applied  to  for  a  statement  of  the  affairs  of 
said  partnership,  defendant  says  he  is  unable  to  sell  and  dispose  of 
the  effects  of  said  firm,  and  that  there  will  be  nothing  for  said  plain- 
tiff when  the  debts  of  the  said  copartnership  are  paid.  The  answer 
alleges  that  the  firm  was  and  is  largely  indebted  to  the  defendant ; 
that  the  property  on  hand  at  the  death  of  Mead  was  injured  in  the 
sawing  and  was  of  but  little  value,  and  the  whole  assets  were  not 
enough  to  pay  the  debts  of  the  firm,  and  there  will  be  nothing  for 
the  plaintiff  on  closing  up  the  business  of  the  said  firm. 

The  referee,  to  whom  the  issues  were  referred  for  trial,  says,  in  his 
report,  that  no  testimony  was  given  on  the  trial  touching  the  state 
of  the  partnership  accounts,  and  that  he  is  unable  to  state  the 
accounts  between  them  for  the  reason  that  the  state  of  the  assets  do 
not  admit  of  it.  That  the  defendant  has  tried  to  sell  the  property, 
real  and  personal,  and  been  unable  to  do  so.  The  land  was  con- 
tracted to  be  sold,  but  the  purchaser  was  insolvent,  and  the  debts 
due  the  firm  are  of  such  a  character  that  it  is  impossible  to  say  what 
part  thereof  is  collectible.  He  therefore  decides  that  the  plaintiff 
is  entitled  to  an  accounting  and  to  a  sale  of  the  partnership  prop- 
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erty  through  a  receiver,  and  he  therefore  orders  judgment  that  a 
receirer  be  appointed  and  an  accounting  had. 

On  the  death  of  Mead  the  copartnership  was  dissolyed,  and  no 
person  was  authorized  to  continue  it  and  bind  either  the  surviyor 
or  the  representatives  of  the  deceased.  Story  on  Part  §  342.  It 
follows  that  the  arrangement  between  the  defendant  and  Mead's 
son  to  continue  the  partnership,  was  wholly  unauthorized,  and  the 
rights  of  the  plaintiff  as  the  representative  of  Mead  must  be  determ- 
ined as  of  the  time  of  his  death.  The  continuance  of  the  business 
was  wholly  at  the  risk  of  the  defendant  as  survivor,  and  he  must 
account  for  the  property  of  the  firm  as  it  was  at  the  dissolution. 
Story  on  Part.  §  343.  The  representatives  of  the  deceased  partner 
have  an  interest  in  the  effects  of  the  firm  with  the  surviving  part- 
ner, and  in  the  application  of  them  to  the  payment  of  the  liabilities 
of  the  firm,  and  in  the  distribution  of  what  may  remain  after  the 
payment  of  the  debts  between  them  and  the  survivor.  And  they 
are  entitled  to  go  into  equity  and  compel  the  survivor  to  account 
if  he  will  not  do  so  voluntarily.    Story  on  Part  §  347. 

It  is  objected  by  the  defendant's  counsel  that  the  plaintiff  is  not 
entitled  to  an  accounting  unless  he  can  show  that  there  will  be 
found  something  due  to  him  on  such  accounting.  This  cannot 
be  so.  That  fact  can  never  be  known  with  certainty  until  th< 
account  is  taken,  and  it  would  follow  that  the  representatives  of  a 
deceased  partner,  and  the  creditor  of  the  firm  in  many  cases  would  be 
deprived  of  all  redress.  Their  right  to  an  account  results  from 
their  interest  in  the  effects  of  the  firm  and  the  liability  of  the  estate 
of  the  deceased  partner  to  contribute,  to  make  good  any  deficiency 
there  may  be  after  the  partnership  property  is  applied  in  payment 
of  the  debts.  The  judgment  of  the  referee  that  the  plaintiff  is  enti- 
tled to  an  accounting  is  right.  And  the  appointment  of  a  receiver 
was  also  right. 

Five  years  have  elapsed  since  the  death  of  Mead.  The  debts  are 
still  unpaid,  and  the  defendant  declares  himself  unable  to  dispose 
of  the  property  and  pay  the  debts.  The  accumulation  of  interest 
is  very  considerable  and  the  property  is  not  increasing  in  value.  A 
proper  regard  for  the  interest  of  the  estate  represented  by  the  plain- 
tiff, requires  that  he  should  know  whether  it  is  entitled  to  receive 
any  thing  from  the  defendant  as  survivor  or  whether  it  will  be 
necessary  for  plaintiff  to  raise  out  of  the  assets  in  his  hands  moneys 
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wherewith  to  meet  a  portion  of  the  liabilities  of  the  firm  not  paid 
by  the  assets  of  the  firm. 

For  the  purposes  of  the  accounting,  the  heirs  of  the  deceased 
partner  are  not  necessary  parties.  If  the  personal  property  of  the 
firm  should  be  sufficient  to  pay  its  debts,  a  sale  of  the  real  estate 
would  be  unnecessary,  and  they  would  not  then  be  necessary  parties, 
[f  the  accounting  should  render  it  certain  that  the  real  estate  must 
be  sold,  application  can  then  be  made  to  bring  in  the  heirs  and 
thus  secure  a  conveyance  of  the  fee  of  said  land.  It  will  be  time 
enough  to  consider  the  question  when  it  arises.  The  defendant's 
attorney  brings  this  case  here  by  appeal  from  the  report  of  the 
referee.  I  know  of  no  provision  of  the  Code  authorizing  any  such 
proceeding.  Section  268  provides  that  when  a  court  or  referee 
does  not  order  a  final  judgment  but  directs  further  proceedings  in 
the  action,  the  party  against  whom  the  decision  is,  may  move  for  a 
new  trial. 

We  must  so  treat  this  proceeding  on  the  part  of  the  defendant 
And  as  we  are  of  opinion  that  the  decision  of  the  referee  was 
right,  we  must  refuse  a  new  trial. 

New  trial  refused* 


JuDSON  et  ah  y.  Eastok  et  al,  appellants. 

Chattel  mortgage — righU  of  mortgagee. 

A  mortgage  upon  a  canal  boat  was  filed  in  the  town  clerk's  office,  in  the  cub- 
torn-house  and  in  the  office  of  the  auditor  of  the  canal  department.  After- 
ward the  mortgagor  chartered  the  boat  to  defendants  for  the  navigation  sea- 
son. Before  the  season  closed  the  mortgagees,  upon  default,  took  possession 
of  the  boat.  Held,  that  the  rights  of  the  defendants  were  subordinate  to  those 
of  the  mortgagees  who  were  entitled  to  foreclose  and  were  not  estopped  from 
doing  so  because  the  charter  was  made  with  their  knowledge. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

Ooodrich  £  Wheeler,  for  appellants. 

A,  Perry  and  Wnu  Tiffany,  for  respondenta 
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MuLLiN,  P.  J.  This  is  an  action  of  trover  for  the  conversion  of 
the  canal-boat  W.  B.  Shaw  by  the  defendants. 

In  March,  1870,  the  plaintiff  sold  the  boat  to  one  Foster  and  took 
back  a  mortgage  apon  it  to  secnre  the  pnrchase-money.  The  mortgage 
was  filed  in  the  town  clerk's  office  of  the  town  the  mortgagor  resided 
on  the  31st  of  March,  1870,  and  a  copy  in  the  office  of  the  auditor  of 
the  canal  department  on  the  same  day,  a  copy  was  duly  recorded  in  the 
custom-house  at  Oswego,  on  the  31st  March,  1870.  A  copy  was  filed  in 
the  clerk's  office  at  Granby,  on  the  13th  Aprils  1871,  and  in  the  audi- 
tor's office  on  the  15th  of  the  same  month,  and  there  was  indorsed 
on  each  a  certificate  of  the  amount  then  due.  Foster  remained  in 
possession  of  said  boat  until  the  28th  April,  1871,  when  he  entered 
into  an  agreement  in  writing  with  the  defendants,  whereby  said 
Foster  agreed  to  charter  to  the  defendants  the  said  boat,  to  go 
wherever  they  might  elect,  and  to  send  her  and  carry  such  freight 
to  the  extent  of  her  capacity  as  they  might  desire  to  ship  from 
the  1st  May,  1871,  until  the  close  of  inland  navigation  between 
the  cities  of  New  York  and  Baltimore.  Said  Foster  further  agreed 
to  keep  at  all  times  on  said  boat  one  able-bodied  seaman,  besides  the 
captain,  to  outfit  and  keep  her  supplied  with  all  equipments  suitable 
and  sufficient  for  the  service  required  and  to  keep  her  in  good  repair. 
Foster  run  the  boat  under  this  arrangement  until  the  1st  of  Octo- 
ber, 1871.  On  the  11th  of  that  month  plaintiffs  took  possession  of 
said  boat,  and  gave  notice  thereof  to  Foster  and  the  defendants,  and 
of  their  intention  to  foreclose  their  mortgage. 

The  defendants  took  forcible  possession  of  the  boat,  and  converted 
it  to  their  own  use. 

The  defendants,  in  their  answer,  set  up  as  a  defense  their  right  to 
the  possession  of  the  boat  by  virtue  of  the  charter  hereinbefore 
mentioned. 

The  charter,  as  it  is  called,  was  given  a  year  after  the  mortgage, 
and  as  a  consequence  subordinate  thereto. 

The  plaintiffs  were  not  parties  thereto,  and  they  were  entitled,  on 
breach  of  the  condition  of  the  mortgage,  to  seize  and  sell  the  boat, 
and  thus  terminate  the  charter. 

This  is  precisely  what  they  did,  and  this  being  done  all  rights 
under  the  charter  were  gone.  But  the  appellants'  counsel  insists 
that  the  plaintiffs  knew  of  and  assented  to  the  charter,  and  are 
therefore  estopped  from  taking  any  steps  to  destroy  it    The  coun- 
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sel  cannot  avail  himself  of  the  estoppel,  if  there  is  one,  until  its  ex- 
istence is  found  by  the  referee. 

It  was  not  found,  nor  any  fact  from  which  it  may  be  inferred. 
Beoording  the  mortgage  in  the  custom-house  made  it  a  yalid  lien 
on  the  vessel  under  the  laws  of  the  United  States.  Ch.  27,  Laws  of 
the  United  States,  1850,  §  1.  It  being  valid  under  the  State  law,  I 
am  not  aware  of  any  reason  why  plaintiffs  could  not  take  possession 
of  it  when  the  condition  of  it  was  broken.  No  proceedings  in 
admiralty  or  elsewhere  were  necessary  to  perfect  plaintiffs'  legal  title 
to  the  boat,  and  the  subsequent  conversion  entitled  plaintiff  to  sue. 
13  U.S.  Laws,  139,  requiring  boats  to  be  enrolled,  eta;  16  U.  S. 
Laws,  594. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Alexakdeb  et  al,  administrators,  etc.,  appellants,  T.  Chambeblik. 

Evidence — reputation  of  marriage — dedaratione  ofdeeeaeed  htuband  and  wife. 

In  proceedings  before  a  Burrogate,  it  was  alleged  that  one  of  the  parties,  claim- 
ing as  next  of  kin,  derived  title  through  an  illegitimate  child.  HM,  that 
the  declarations  of  the  alleged  wife  of  the  ancestor,  both  she  and  the  ancestor 
being  dead,  were  competent,  upon  the  question  of  marriage,  to  prove  that 
such  ancestor  and  she  were  reputed  to  be  husband  and  wife. 

Appeal  from  an  order  of  a  surrogate,  adjudging  that  the  person 
through  whom  the  appellants  claim  a  share  in  an  estate  was  illegiti- 
mate.   The  facts  appear  sufficiently  in  the  opinion. 

G,  C.  TorrancBy  for  appellants.  Upon  proof  that  there  was  no 
legal  impediment  to  the  marriage  of  parties ;  that  they  lived  and 
cohabited  for  a  time  as  husband  and  wife,  the  woman  changing  her 
name,  and  a  child  was  bom  to  her  whom  the  man  owned  as  his  son, 
and  who  took  the  father's  name,  the  law  presumes  a  marriage  con- 
tract Jackson  v.  Bogart,  6  Cow.  237 ;  Starr  v.  Peck,  1  Hill,  270 ; 
Bernais  v.  Ferris^  26  Barb.  177.  The  declarations  of  the  woman, 
she  being  dead,  were  competent  upon  the  question  of  her  marriage. 
People  V.  Fulton  Fire  Ins,  Co.,  25  Wend.  205 ;  1  Greenl.  Ev.,  176, 177, 
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D.  H.  BolleSy  for  respondents^  cited  Schenck  y.  Dart,  22  N.  Y. 
420;  Olapp  y.  Fullerton,  34  id.  190;  Jackson  y.  C  larky  18  Johns. 
Clayton  y.  Wardaiy  4  N.  Y.  230;  1  GreenL  Ey.,  §§  131, 134. 

MrLLiN,  P.  J.  This  is  an  appeal  from  an  order  of  the  surrogate 
of  Cattarangns,  adjudging  that  Simon  Ghamberlin,  deceased, 
through  whom  his  administrators  and  his  son,  Benjamin  Ghamber- 
lin,  claim  a  share  of  the  estate  of  Benjamin  Ghamberlin,  deceased, 
as  a  brother  of  said  Benjamin  of  the  half-blood,  was  not  legitimate, 
and  that  his  administrators  and  son  were  not  entitled  to  any  share 
of  the  estate  of  said  Benjamin. 

On  the  hearing  before  the  surrogate,  eyidence  was  giyen  tending 
to  proye  that  Effie  Porter,  the  mother  of  said  Simon  Ghamberlin^ 
was  the  lawful  wife  of  the  father  of  said  Benjamin  Ghamberlin  (the 
father's  name  being  also  Benjamin),  and  that  Simon  was  the  fruit 
of  the  marriage,  and  eyidence  was  given  tending  to  proye  that  she 
was  not  the  wife  of  said  father.  The  evidence  on  both  sides  con- 
sisted principally  of  the  statements  of  deceased  members  of  the 
Ghamberlin  family. 

Among  other  eyidence  on  the  trial  were  the  statements  of  the 
father  of  said  Simon  that  he  had  not  been  married  to  his  (Simon's) 
mother. 

The  counsel  for  Simon's  administrators  offered  to  prove  the  state- 
ments of  Effie,  the  mother  of  said  Simon,  that  she  was  married  to 
Benjamin  Ghamberlain  and  that  Simon  was  the  fruit  of  that  mar- 
riage. The  evidence  was  objected  to  and  rejected,  and  the  counsel 
for  the  administrators  duly  excepted.  The  marriage  or  non-marriage 
of  the  parents  of  Simon  were  facts  t6  be  proved  by  reputation  in 
the  family  to  which  the  parties  belonged,  and  is  properly  received 
from  the  family  of  the  wife  as  well  as  that  of  the  husband.  People 
v.  Fulton  Fire  Ins.  Co.,  26  Wend.  205. 

In  O'Oara  v.  Eisenlohr,  38  N.  Y.  296, 298,  it  was  held  by  the  court 
of  appeals  that  the  declarations  of  a  former  wife  were  admissible  to 
prove  her  marriage  to  a  man  whom  another  woman  claimed  to  be 
her  husband  in  a  contest  before  the  surrogate  as  to  the  right  of  the 
woman  last  mentioned  to'  letters  of  administration  on  his  estate. 
The  second  marriage,  if  there  was  one,  must  haye  taken  place  during 
the  life  of  the  former  wife. 

It  would  be  exceedingly  unjust  to  permit  a  man  to  create  eyidence 
that  would  bastardize  his  child  and  disgrace  and  exclude  the  wife 
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and  mother  from  asserting  the  legality  of  .her  marriage  and  the 
legitimacy  of  her  child.  The  mere  allegation  of  non-marriage  by 
the  husband  ought  not  to  exclude  the  statements  of  the  wife.  Such 
allegations  are  made  in  almost  all  cases  in  which  the  legitimacy  of 
children  is  in  question,  and  in  all  such  cases  the  wife's  statements 
must  be  excluded  if  the  law  is  as  is  declared  by  the  surrogate  in 
this  case.  There  is  no  practical  difficulty  in  receiving  the  statements 
of  the  wife  in  such  cases,  leaving  it  to  the  jury  or  the  court  to 
give  it  weight  in  arriving  at  a  conclusion,  or  rejecting  it  altogether, 
if  upon  the  whole  evidence  she  is  shown  not  to  be  the  wife  of  the 
man  whose  wife  she  claims  to  be. 

It  is  a  common  practice  to  receive  evidence  contingently  on  atrial 
to  be  acted  upon  or  rejected  as  certain  other  facts  shall  or  shall  not 
be  found. 

Two  persons  are  sued  as  partners  and  makers  of  a  note.  One  of 
them  denies  that  he  was  a  partner  at  the  time  the  note  was  given. 
The  plaintiff  gives  evidence  tending  to  prove  the  partnership  and 
the  defendant  to  disprove  it  The  plaintiff  offers  evidence  of  the 
admission  by  the  defendant  during  the  partnership  that  the  note  was 
supported  by  a  good  consideration ;  such  evidence  would  be  admis- 
sible against  the  co-partner  when  a  partnership  was  proved. 

The  court  must  receive  the  evidence  and  instruct  the  jury  to  dis- 
regard the  admission  if  they  shall  find  that  'the  defendant  making 
it  was  not  a  partner. 

The  evidence  of  the  declarations  of  the  mother  of  Simon  may  be 
decisive  of  the  question  of  marriage  and  legitimacy  and  lead  the  sur- 
rogate to  an  entirely  different  conclusion  from  that  at  which  he  has 
arrived.  At  all  events,  her  declarations  are  competent  and  must  be 
received. 

The  decree  of  the  surrogate  is  reversed  and  a  rehearing  ordered ; 
appellant's  costs  of  this  appeal  to  abide  the  event.  The  costs  of 
the  executors  of  Benjamin  Chamberlain  to  be  paid  out  of  the  estate. 

Decree  reversed. 
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People  ex  rel.  Pabkeb  et  al.  v.  County  Court  of  Jbffeksok^. 

Drainage  of  lands — statute  relating  to — assessment — erroneotu  rule — retieiu) 

in  county  court —  appeal. 

Under  the  proyiaiona  of  a  atatute  providing  for  the  draining  of  certain  landa  in 
Jefferaon  and  St.  Lawrence  oountiea  (Lawb  of  1868,  ch.  180),  the  commiaaioners 
asaeaaed  the  landa  benefited  by  auch  drainage  (with  one  or  two  trifling  ex- 
ceptional) at  the  aame  rate  per  acre,  without  regard  to  the  quality  of  the 
land,  or  location  of  the  different  parcela.  The  coonty  court,  upon  an  appeal, 
found  that  the  land  aaaeaaed  could  not  be  equally  benefited;  that  the  com- 
miaaionera  had  not  made  auch  aaaeasment  upon  a  peraonal  examination  of 
all  the  landa,  but  upon  the  aaaumption  that  all  the  landa  aaaeaaed  would  be 
benefited  alike  per  acre,  and  had  thua  adopted  an  erroneoua  rule  of  aaaeaament. 

Hdd,  that  the  county  court  waa  warranted  in  ita  finding  upon  the  facta  appear- 
ing in  the  return. 

In  making  the  aaaeasment  the  commiaaionera  acted  judicially,  and  if  they  pro- 
ceeded on  right  principlea,  their  aaaeaament  would  be  ooncluaive.  The 
county  court  could  review  their  decree  only  upon  the  law  or  principlea  gov- 
erning their  action. 

The  review  which  thia  court  can  make  in  the  proceedinga  ia  limited  to  the 
facta  appearing  upon  the  return  of  the  county  court  to  the  certiorari. 

This  is  a  certiorari  brought  to  review  the  decision  of  the  county 
court  of  Jefferson  county,  made  in  a  special  proceeding  upon  an 
appeal  from  an  assessment  made  by  the  relators,  ajs  commissioners, 
under  an  act  of  the  legislature  passed  in  1864  (ch.  577),  providing 
for  the  draining  of  certain  lands  in  Jefferson  and  St  Lawrence 
counties.  An  appeal  from  the  assessment  in  these  cases  was  given 
by  act  of  the  legislature  passed  in  1868  (ch.  180),  to  the  county 
court  of  the  county  where  the  lands  assessed  were  situated.  The 
county  court  set  aside  the  assessment  in  question  with  costs,  upon 
the  ground  that  the  rule  of  apportionment  of  the  assessment  adopted 
by  the  commissioners  was  erroneous.  The  acts  of  the  legislature 
under  which  the  proceedings  were  had  are  Laws  of  1864,  chapter 
577,  original  act ;  Laws  of  1865,  chapter  730,  authorizing  appeal ; 
Laws  of  1868,  chapter  180,  New  Appeal  Act;  Laws  of  1871,  chap- 
ter 360,  amendment. 

F.  L.  Basbrouck,  Jr.^  for  relators. 
F.  W.  Hubbardy  for  respondent. 
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E.  D.  Smith,  J.  Upon  the  retam  of  the  certiorari  in  this  pro- 
ceeding, but  a  single  question  is  presented  for  our  consideration.  It 
is,  whether  the  county  court  had  jurisdiction  to  review  and  set  aside 
the  assessment  of  the  relators  upon  the  ground  stated  in  the  decision. 
It  appears  from  said  return  that  the  lands  affected  by  the  drainage 
and  acts  of  said  commission  authorized  by  the  legislature  embraced 
a  large  extent  of  country  in  Jefferson  and  St  Lawrence  countiesy 
situated  upon  the  banks  of  Black  Lake  and  its  tributaries  (Laws  of 
1864,  ch.  577),  and  that  the  costs,  expenses,  and  said  work  and  im- 
provements, amounting  to  $27,741.79,  were  assessed  upon  about  300 
parcels  of  land,  belonging  to  different  owners,  and  that  with  the 
exception  of  several  village  lots,  containing  about  half  an  acre  each, 
assessed  at  $3.26  each,  and  two  small  parcels  of  farming  land  at 
12.62  per  acre,  all  the  rest  and  residue  of  said  lands,  in  both  Jeffer- 
son and  St.  Lawrence  counties,  from  the  foot  of  Black  Lake  to  the 
head  of  Butterfield  Lake,  and  upon  Black  and  Plenir  creeks,  and  all 
other  tributaries  of  Black  Lake,  comprising  several  thousand  acres 
of  land,  extending  over  an  area  of  many  miles,  were  assessed  at  the 
uniform  rate  of  $3.26^  per  acre;  that  a  portion  of  these  lands  are 
arable  lands,  used  for  pasturage,  producing  good  crops,  and  others 
covered  with  timber,  others  wet  and  covered  with  wild  grasses,  and 
some  ordinarily  covered  with  water,  and  others  dry,  except  in  time 
of  high  water.  In  assessing  all  these  lands  at  a  common  and  uni- 
form rate  of  $3.26^  per  acre,  the  county  court  held  that  the  com- 
missioners had  adopted  an  erroneous  rule  of  assessment,  and  vacated 
and  set  aside  said  assessment  upon  that  ground. 

The  act  under  which  this  appeal  to  the  county  court  was  author- 
ized (Laws  of  1868,  chap.  180,  §  2)  contained  a  provision  that  said 
court  is  authorized  and  required  to  review  such  assessment,  on  such 
appeal,  upon  such  proof,  as  may  be  presented  at  the  hearing,  and  shall 
have  power  to  affirm,  reverse,  set  aside,  or  modify  the  said  assessment, 
if  it  shall  be  found  that  the  lands  assessed  are  not  and  will  not  be 
benefited  by  the  work,  or  if  it  shall  appear  that  the  rule  of  the 
apportionment  and  assessment  is  erroneous.  The  appeal  was  not 
brought  or  sustained  on  the  ground  that  the  lands  of  the  appellant 
were  not  benefited  by  the  work;  it  was  brought  and  sustained 
upon  the  sole  ground  that  the  rule  of  the  apportionment  of  the 
assessment  is  erroneous. 

This  court  finds,  that  the  said  land  so  assessed  to  pay  the  costs 
and  expenses  of  the  said  work  cannot  be  equally  benefited  by  the 
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said  work,  and  that  the  commissioners,  without  the  examination  of 
each  parcel  of  land  assessed,  assamed  that  the  land  assessed  would 
be  benefited  alike  per  acre.  If  this  finding  be  correct,  that  the 
commissioners,  without  examination  of  each  parcel,  assumed  that 
the  land  would  be  benefited  alike  per  acre,  the  correctness  of  the 
decision  of  the  county  court,  that  the  commissioners  had  adopted  an 
erroneous  rule  of  apportionment,  can  scarcely  be  doubted.  The 
commissioners,  in  making  their  assessment,  were  doubtless  bound, 
as  the  county  court  held,  to  make  it  upon  each  separate  piece  of  land, 
or  upon  the  owners  thereof  liable  to  be  assessed,  ratably  with  each 
and  every  other  parcel  of  land  or  the  owner  thereof,  according  to 
the  yalue  of  the  benefits  to  be  received  by  each  parcel  or  the  owner, 
by  reason  of  such  work.  The  value  of  the  benefit  to  any  parcel,  or 
the  owner  thereof,  will  be  equivalent  to  the  increase  of  the  value  of 
such  parcel,  by  reason  of  such  work. 

In  making  such  assessment  the  commissioners  acted  judicially, 
like  assessors,  and  their  decision  or  judgment  in  respect  to  the 
amount  or  value  of  the  benefit  to  any  particular  piece  or  parcel  of 
land  must  be  conclusive,  if  they  proceeded  upon  correct  principles. 
Baldwin  v.  Calkins,  10  Wend.  178. 

In  giving  to  the  county  court  power  to  review  the  decision  of  the 
commissioners,  the  legislature,  whenever  it  appeared  or  was  found 
that  the  land  of  any  particular  person  was  benefited  by  the  said 
improvement,  did  not  give  power  to  the  county  court  to  review  the 
decision  of  the  coEimissioners  on  the  facts,  but  upon  the  law  or 
principles  governing  their  actions  and  proceedings  in  making  the 
assessment  The  review  which  this  court  is  entitled  to  make  of 
these  proceedings  is  limited,  I  think,  to  the  flEkcts  appearing  in  or 
upon  the  return  of  the  county  court  to  the  certiorari.  In  that 
return,  it  is  stated  that  this  case  was  tried  with  twenty-seven  other 
appeals  involving  the  same  questions,  and  evidence  taken  in  one 
case  was  to  be  used  in  all,  as  far  as  practicable.  Upon  the  trial,  a 
large  number  of  witnesses  were  examined,  and  a  large  amount  of 
evidence  was  given  as  to  the  character  and  situation  of  the  land 
assessed  and  the  products  of  the  same,  fully  justifying  the  several 
conditions  of  facts  contained  in  the  opinion  and  decision  of  the 
court,  dated  November  21st,  1872,  and  thereto  annexed. 

Upon  this  return  in  connection  with  the  opinion  and  decision  of 
the  court,  I  think  we  are  bound  to  consider  the  statement  in  the 
decision  of  the  court  above  stated,  which  purports  to  find  that  the 
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commissioner,  without  examination,  assumed  that  all  the  land 
assessed  would  be  benefited  alike  per  acre  or  a  binding  of  fact  upon 
this  point  upon  all  the  eyidence  before  that  court,  but  a  small  part 
of  which  is  returned,  and  particularly  as  in  the  paper  referred  and 
designated  by  the  heading  ^^  decision,"  dated  November  21st,  1872, 
and  signed  by  the  county  judge,  the  following  passages  occur 
speaking  of  the  apportionment:  "Why  then  was  such  a  rule  of 
apportionment  adopted  ?  "  It  must  have  been  simply  because  it  was 
a  convenient  one,  accurate  enough,  the  commissioners  perhaps 
thought,  for  all  practical  purposes,  and  as  they  had  only  to  ascertain 
the  amount  of  money  required,  and  divide  this  sum  by  the  number 
of  acres  assessed,  to  arrive  at  the  tax  per  acre,  it  must  greatly  sim- 
plify their  duties  and  release  them  of  a  lengthy  and  difficult  task." 

The  county  court  has  not  put  its  decision  upon  the  ground  that 
the  commissioners  and  relators  had  erred  in  matter  of  fact,  in  assess- 
ing the  amount  of  benefit  upon  the  several  parcels  of  land,  but  on 
the  ground  that  they  had  not  made  such  assessment  upon  personal 
examination,  and  view  of  all  the  lands  assessed,  but  had  without 
such  examination  of  the  respective  parcels  assumed  "  that  all  the 
lands  assessed  would  be  benefited  alike  per  acre,'^  and  thus  adopted 
an  erroneous  rule  of  apportionment. 

As  the  testimony  taken  before  such  court,  is  not  before  us  in  full, 
I  do  not  see  how  we  can  decide  that  the  county  court  has  erred  in 
their  decision  and  findings.  The  testimony  also  annexed  to  the 
returns,  besides,  does  show  that  much  of  the  land  covered  by  this 
assessment,  was  not  personally  examined  and  viewed  by  the  rela- 
tors, at  or  before  the  making  of  such  assessment;  one  of  the  rela- 
tors testified  that  the  commissioners  ''did  not  go  upon  every  piece 
of  land,  and  that  at  the  least  calculation  they  went  upon  three- 
fourths  of  them  if  not  more.''  When  in  connection  with  this  fact 
it  is  considered  that  to  raise  the  sum  of  t27,741.79  upon  an  assess- 
ment of  13.26  per  acre^  the  assessment  must  have  embraced  and 
extended  over  upward  of  8,500  acres  of  land  of  various  qualities 
and  descriptions,  and  through  a  large  extent  of  country,  it  is  quite 
apparent  that  an  estimate  of  benefit  that  should  produce  such  uni- 
formity must  have  been  made  at  one  time,  and  be  the  result  of  a 
species  of  generalization  or  assumption,  and  could  not  possibly  have 
been  made  upon  a  view  and  examination  and  comparison  of  the 
several  parcels  of  land,  separately  in  the  exercise  of  that  careful 
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diBcrimination  and  deliberate  judgment  which  the  case  and  the  law 
required. 

The  finding  of  the  county  court  that  such  estimate  was  made 
without  examination  of  each  and  every  parcel  assessed  upon  the 
assumption  aforesaid  it  seems  to  me  is  not  unwarranted  by  the  facts 
before  that  court,  and  that  there  is  nothing  before  us  that  would 
warrant  this  court  in  reversing  such  findings  and  decisions. 

The  judgment  of  the  county  court  should  therefore  be  affirmed, 

with  costs. 

Judgment  affirmed. 
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Leois'akd  et  alf  executors,  etc,  y.  Bell  ei  dL 

Will — wid  trusts — mspenaion  ofpovi&r  of  aUenatwr^ 

A  testator  directed  that  a  portion  of  his  estate  be  set  apart  and  devoted  to  the 
pnrchafie  of  the  site  for  a  female  seminary  and  the  erection  of  boildings 
thereon ;  another  portion  invested  in  government  bonds  and  the  income  applied 
for  the  payment  of  the  salaries  of  teachers  in  such  seminary';  and  also  di> 
rected  that  his  executors,  after  making  provisions  for  the  government  of  the 
seminary,  should  cause  the  same  to  be  incorporated  and  convey  the  title  to 
the  premises  purchased  to  the  corporation. 

HM,  that  the  provisions  in  question  were  void,  as  (1)  creating  a  trust  not  author- 
ized by  statute ;  and  (2),  suspending  the  power  of  alienation  for  an  indefi- 
nite period. 

This  case  was  submitted  without  action,  pursuant  to  section 
372  of  the  Code  of  Procedure.  The  question  is  as  to  the  yalidity  of 
the  thirteenth  clause  of  the  will  of  one  Beed,  proyiding  for  the 
establishment  of  a  female  seminary  at  Stephentown,  New  York. 
The  opinion  states  the  case. 

Wiifu  Allen  Butter ^  for  plaintiffs. 

Edwards  <&  Odell,  for  defendants. 

Ingbahah,  p.  J.  This  proceeding  comes  before  the  court  in  a 
controversy,  submitted  without  action,  for  the  construction  of  the 
win  of  the  testator.  Id  the  thirteenth  clause  of  the  will,  after  hav- 
ing previously  disposed  of  what  the  testator  considered  one-half  of 
his  estate,  he  provided  as  follows,  viz. :  ^'  I  will  and  direct  that  the  rest^ 
residue  and  remainder,  of  my  estate  be  so  held  by  my  said  execu- 

*  [The  foUowing  cases  were  argued  at  the  October  term,  1878>  and  the  decisions  were 
fUednecember  10,1878.]  # 
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trix  and  execators  in  tmst^  and  be  disposed  of  as  follows :  That 
twenty  thousand  dollars  thereof,  or  so  much  thereof  as  may  be 
necessary,  be  set  apart  and  be  appropriated  in  the  purchase  of  a 
suitable  building  site  in  the  village  of  Stephentown,  and  in  the 
erection  thereon  of  an  academic  building  and  appurtenances  for  a 
female  seminary,  to  be  called  and  known  as  the  Beed  Female  Semi- 
nary; the  residue,  after  deducting  the  amount  so  to  be  in  vested  in 
the  purchase  of  ground  and  the  erection  of  improvements  thereon, 
I  direct  to  be  kept  invested  in  the  bonds  of  the  U.  S.  government, 
and  the  net  income  thereof  to  be  applied  and  appropriated  to  the 
payment  of  the  salaries  of  professors  and  teachers,"  etc.  After  mak- 
ing provision  for  the  government  of  the  seminary,  it  provides  that 
the  executrix  and  executors  shall  cause  the  institution  to  be  incor- 
porated under  the  laws  of  this  State,  and  the  title  of  the  said 
premises  to  be  conveyed  to  the  incorporation.  The  testator  also 
provided  that,  in  case  the  bequest  and  devise  failed,  the  property 
should  be  divided  among  those  to  whom  he  had  given  the  residue 
of  his  estate.  In  order  to  carry  out  these  provisions,  it  becomes 
necessary  to  create  a  trust  to  hold  the  property  and  collect  the 
mcome,  to  buy  the  land  and  erect  the  school-house,  to  employ  and 
pay  teachers,  and  to  continue  this  trust  without  any  definite  period 
being  fixed  until  the  school  should  be  incorporated  when  the  trust 
was  to  cease  by  a  transfer  of  the  property  to  the  incorporation. 

These  provisions  are  subject  to  two  serious  objections :  first,  the 
creation  of  a  trust  not  authorized  by  the  Bevised  Statutes ;  second, 
that  the  power  of  alienation  is  suspended  for  an  indefinite  period, 
and  is  not  limited  to  two  lives  in  being  as  required  by  law.  Both 
of  these  objections  have  been  so  frequently  discussed  in  the  courts, 
that  it  is  hardly  necessary  to  cite  the  cases  in  which  these  points 
have  been  examined.  Leonard  v.  J5wrr,  18  N.  Y.  96 ;  Bechman 
V.  Bonsor,  23  id.  298 ;  Downing  v.  MarsJiall,  id.  366 ;  Levy  v.  Z^vy, 
33  id.  97 ;  Bascomb  v.  Albertaouy  34  id.  584 ;  Adams  v.  Perry ^  43 
id.  487 ;  White  v.  Howard,  46  id.  144.  In  regard  to  the  suspen- 
sion of  the  power  of  alienation  for  a  larger  period  than  two  lives 
in  being,  it  appears  to  be  an  insuperable  objection.  There  are 
no  lives  mentioned  in  the  trust,  the  suspension  being  until  the 
academy  is  incorporated,  which  event  may  not  take  place,  and  the 
suspension  therefore  would  be  indefinite.  For  both  reasons  I  think 
this  clause  of  the  will  cannot  be  sustained.  In  the  case  of  the 
Boosevelt  will,  the  suspension  of  the  power  of  alienation  was  lim- 

Vol.I,N.Y.Eep.  — 77 


610  FIRST  DEPARTMENT, 

Woods  V.  The  People. 

ited  to  two  lives  in  beings  and  the  corporation  was  to  come  into 
existence  during  that  period.  Burrill  v.  Boardman,  43  N.  Y. 
254.  There  mast  be  judgment  declaring  the  proyisions  of  the 
thirteenth  clause  of  the  will  void. 

Bbadt^  J.,  concurred. 

Judgment  accordingly. 


Woods,  plaintiff  in  error,  v.  The  People.  , 

Bmdenee — rape. 

Bvidence  of  illicit  sexaal  inteicoarae  between  the  proBecutiix  and  peisons 
other  than  the  person  indicted  for  rape  cannot  be  admitted. 

This  is  a  writ  of  error  brought  on  a  conviction  for  rape,  had  at 
the  New  York  general  sessions  at  the  June  term,  1872.  On  the 
trial,  after  the  people  closed  their  case,  counsel  for  the  prisoner  called 
one  John  McCormick  and  made  the  following  offer: 

"  I  offer  to  prove  by  this  witness  and  seven  or  eight  other  wit- 
nesses, that  this  woman  (the  prosecutrix)  is  in  the  habit  of  receiv- 
ing men  at  her  rooms  for  promiscuous  intercourse,  and  for  liquor 
especially."    The  testimony  was  excluded. 

Benjamin  K.  PJielps,  district  attorney,  for  defendant  in  error. 

James  D.  McClelland  and  William  R  Kintzing,  for  plaintiff  m 
error.  The  evidence  was  offered  for  the  purpose  of  attacking  the 
credibility  of  the  prosecutrix,  as  to  whether  she  resisted  the  com- 
mission of  the  act,  and  is  admissiblei    19  Wend.  192  ;  1  Abbott,  418. 

Bbady,  J.  The  offer  of  the  defendant  to  show  acts  of  illicit 
sexual  intercourse  between  the  prosecutrix  and  persons,  other  than 
himself  was  proi)erly  rejected  on  the  authorities,  many  of  which  will 
be  found  collated  in  The  People  v.  Jachson,  3  Parker,  Cr.  C.  391,  in 
which  this  proposition  is  asserted  and  declared.  It  will  be  found 
that  where  the  proof  has  been  received  the  intercourse  has  been 
denied  by  the  prosecutrix  on  cross-examination  and  it  has  been 
allowed  to  contradict  her.  The  People  v.  Abbott,  19  Wend.  193.  In 
the  latter  case.  Justice  Cowak  doubts  the  propriety  of  this  rule  when 
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the  general  character  of  the  prosecutrix  for  chastity  may  he  shown, 
insisting,  and  I  think,  with  great  force,  that  particular  acts  of  illicit 
intercourse  are  more  direct  and  conclusive  than  the  other  evidence. 
"  It  is  ahsolutely  necessary,'*  said  J.  B.  Strong,  J.,  in  3  Parker,  supra, 
^^  to  the  constitution  of  the  offense,  that  the  outraged  female  should 
have  resisted  to  the  extent  of  her  power  until  the  crime  was  consum- 
mated, unless  such  resistance  was  prevented  by  threats  and  intimida- 
tion,'*  and  yet  it  appears  as  the  result  of  his  examination  of  the 
cases  and  the  conclusion  is  justified,  that  particular  acts  of  lewdness 
cannot  be  given  in  evidence.  I  think  the  rule  unjust  Although 
in  the  case  in  which  the  woman  prosecutes  it  may  be  that  she  did  not 
consent,  nevertheless,  it  seems  to  me,  that  evidence  of  promiscuous 
intercourse  by  her  bears  directly  upon  the  question  whether  she 
would  resist  to  the  extent  of  her  power  the  advances  of  a  person 
with  whom  she  had  been  in  social  intercourse,  and  of  whose  liquor  she 
had  partaken  until  under  its  influence,  if  not  intoxicated.  I  reluc- 
tantly yield  to  the  conclusion,  that  on  the  authorities,  these  cases 
form  no  exception  to  the  general  rule.  It  is  the  more  to  be  regretted 
from  the  fact,  that  if  the  prosecutrix  be  not  asked  the  question  of 
improper  intimacy  with  others,  or,  being  asked,  declines  to  answer, 
which  she  has  the  right  to  do,  the  prisoner  cannot  at  all  introduce 
the  evidence  to  show  it,  unless  it  be  in  the  form  of  assailing  her 
general  character  for  chastity. 

It  is  not  difficult  to  imagine  a  case  in  which  a  woman  would  permit 
liberties  to  be  taken  with  her  by  several  persons,  and  yet  not  be  in 
general  reputation  other  than  strictly  virtuous. 

The  judgment  must,  for  these  reasons,  be  affirmed. 

Fanchbr,  J.,  concurred. 

Judgment  affirmed. 


People  ex  rel.  Pacific  Mail  Steamship  Compaitt  v.  Ookmis- 
sioiTBBS  of  Taxes,  etc.,  of  New  Yobk. 

TaaaHon — corporate  property  located  out  of  State — Laws  1857,  chap,  456. 

A  portion  of  the  personal  property  of  aBteamship  company,  incorpoiated  under 
the  laws  of  New  York,  was  permanently  located  in  the  business  of  the  com- 
pany beyond  the  limits  of  this  State.  Heid,  that  snch  property  was,  under 
the  statute,  exempt  from  taxation  here. 
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The  pioviMon  of  chap.  456,  Laws  of  1857,  that  the  stock  of  ererj  eompftoy  ha^ 
ble  to  taxation  ihall  be  aaeesaed  at  ite  actual  Talne,  etc,  ia  not  intended  to 
indade  piopertj,  real  or  personal,  located  without  the  State.  Such  pxopeitj 
is  not  subject  to  taxation  and  is  not  therefore  within  the  statute. 

A  WBiT  of  certiorari  was  sued  ont  in  this  case  to  reyiew  the 
action  of  the  commissioners  of  taxes  in  assessing  the  relators.  The 
relators  are  a  New  York  corporation,  and  have  their  principal  place 
of  business  in  New  York  city,  but  were  incorporated  for  the  pur- 
pose mainly  of  establishing  and  running  a  line  of  steamships 
between  ports  and  places  on  the  Pacific  Ocean,  and  such  has  been 
and  is  their  principal  business.  The  relators  claim  that  all  portionB 
of  their  personal  property  permanently  situated  beyond  the  limits 
of  the  State  of  New  York,  at  the  time  of  the  assessment,  is  exempt 
from  taxation,  and  that  the  only  portion  of  their  personal  property 
for  which  they  were  liable  to  be  taxed  for  the  year  1873,  was  that 
described  in  schedule  0  annexed  to  their  depositions,  the  aggregate 
value  of  which  is  11,736,371.99.  The  commissioners  rejected  this 
claim  of  the  relators  and  fixed  the  assessment  at  $6,808,927.  The 
opinion  states  the  case  sufficiently. 

Morris  A  Billings^  for  relators. 

E*  Delafield  Smithy  counsel  to  the  corporation,  and  Jamss  C.  Car- 
ter^ for  respondents. 

Ingbaham,  p.  J.  The  decision  of  this  court  in  the  seyeral  cases 
of  the  railroad  companies  disposes  of  the  questions  raised  in  this 
case  in  regard  to  the  indebtedness  of  the  company.  This  case  differs 
from  those  referred  to  in  the  fact  that  no  valuation  of  the  stock  was 
permitted  by  the  officers  of  the  company.  The  commissioners,  as 
in  other  cases,  valued  the  stock  at  its  par  value,  120,000,000.  The 
officers  of  the  company  objected  and  furnished  a  statement  of  the 
property  and  debts  of  the  company,  and  thereupon  the  valuation  of 
the  capital  stock  was  reduced  one-half  to  $10,000,000.  From  this 
was  deducted  the  value  of  their  real  estate  $2,091,073, 17.  S.  bonds, 
held  by  them,  $100,000,  and  Panama  railroad  stock,  held  by  tiiem, 
amounting  to  $1,000,000,  and  the  commissioners  assessed  the  value 
at  the  balance  $6,808,937.  In  regard  to  the  valuation  of  the 
stock  the  commissioners,  not  having  any  sworn  evidence  before 
them,    were  justified   in    ascertaining    such   value   from   other 
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sources,  as  they  do  in  valuing  real  estate.  In  The  People  y. 
Oommisaoners  of  Taxes^  23  N.  Y.  192, 194,  Dei^io,  J.,  says:  "If 
it  were  alleged  that  this  (the  nominal  capital),  did  not  represent  its 
true  value,  it  would  be  their  duty  to  look  at  its  market  price,  and, 
if  necessary,  to  ascertain  the  character  and  worth  of  the  securities 
in  which  its  funds  had  been  invested.  The  market  price  of  the 
shares  would  ordinarily  furnish  a  practical  test,  but  either  the 
assessor  or  the  tax  payer  would  have  a  right  to  examine  and  have 
an  estimate  made  of  the  value  of  the  securities.''  I  may  add  to  this 
in  addition,  it  would  equally  be  the  duty  of  the  commissioners  to 
consider  the  indebtedness  as  reducing  the  actual  value  of  the  stock, 
and  form  their  estimate  on  that  basis.  The  valuation  was  reduced 
one-half,  a  sum  much  larger  than  any  indebtedness  of  the  company, 
and  there  is  no  ground  for  supposing  the  commissioners  did  not  con- 
sider such  indebtedness  in  making  the  assessment. 

The  only  question,  therefore,  which  remains  is,  whether  the  com- 
pany was  not  entitled  to  a  deduction  of  the  amount  of  their  personal 
property,  which  was  permanently  located  without  the  State.  The 
proof  shows  that  the  greater  portion  of  the  personal  property  of  the 
company  was  permanently  located  beyond  the  limits  of  the  State  of 
New  York,  that  the  ships  are  used  exclusively  in  the  navigation  of  the 
Pacific  ocean,  and  never  touch  at  any  port  in  this  State.  The  proof 
also  shows  a  large  amount  of  coal  for  the  use  of  the  vessels  also 
out  of  this  State  in  a  foreign  country,  also  vessels  in  process  of  con- 
struction abroad  to  be  used  in  the  Pacific  ocean,  and  that  the  com- 
pany is  taxed  on  all  its  property  in  California.  I  am  of  opinion 
that  this  property  comes  within  the  exemption  of  the  statute.  The 
general  law  as  to  taxation  declares  what  shall  be  the  subject  to  taxa- 
tion. All  lands  and  all  personal  estate  within  tHe  State,  whether 
owned  by  individuals  or  corporations,  shall  be  liable  to  taxation 
subject  to  the  exemptions  hereinafter  specified.  IRS.  387.  In 
the  case  of  The  People  ex  rel  Hoyt  v.  The  Commissioners  of  Taxes,  28 
N.  Y.  224,  the  court  of  appeals  construed  this  statute  as  not  allow- 
ing the  personal  property  of  an  individual  in  another  country  to  be 
liable  to  taxation.  This  rule  was  at  that  time  applied  alike  to 
individuals  or  corporations,  and  the  eftect  of  it  was  to  exempt  from 
taxation  all  personal  property  belonging  to  an  individual  or  to  a 
corporation  permanently  located  out  of  this  State.  That  still 
remains  the  law  of  the  State,  and  the  personal  property  of  an  indi- 
vidual or  of  a  corporation  permanently  located  abroad,  is  no  more 
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subject  to  taxation  here  than  the  real  estate,  unless  changed  by  the 
provisions  of  the  Act  of  1857,  (Laws  of  1857,  chap.  456).  This  pro- 
vides that "  the  capital  stock  of  every  company  liable  to  taxation  ex- 
cept such  part  of  it  as  shall  have  been  excepted  in  the  assessment  roll, 
or  as  shall  have  been  exempted  by  law,  etc.,  shall  be  assessed  at  its 
actual  value,  and  taxed  in  tixe  same  manner  as  the  other  personal  and 
real  estate  of  the  county."  The  question  naturally  arises  what  is  ex- 
empted by  law  ?  The  answer  is,  all  property  whether  real  or  personal, 
having  its  location  out  of  this  State  is  not  subject  to  taxation,  and  is 
not  therefore  within  this  statute.  The  intent  of  the  legislature  to  de- 
duct from  the  valuation  of  the  estate  of  individual  personal  property 
not  within  this  State,  rests  on  the  same  foundation  as  that  of  real 
estate  abroad.  That  it  was  intended  to  exempt  from  the  assessment 
of  stock,  property  not  subject  to  taxation,  appears  also  from  the  fact 
that  while  it  directs  the  stock  to  be  valued,  it  excepts  property,  that 
is  exempt,  and  provides  for  the  assessment  of  the  residue.  Such 
property  is  not  to  be  valued  as  part  of  the  capital  stock  of  the  cor- 
poration. Nor  is  there  any  propriety  in  such  an  assessment.  The 
property  owes  nothing  to  the  State  for  protection,  while  it  pays 
taxes  abroad  in  the  country  where  it  is  located  and  used.  In  the 
People  V.  Commissioners  of  Taxes,  23  N.  Y.  192,  223,  Dbkio,  J., 
says  :  "  It  would  be  equally  their  duty  to  inquire,  whether  any  of  this 
property  into  which  the  capital  had  been  converted,  was  exempted 
by  law  from  taxation."  Again  he  says :  "  Whether  such  exempt 
property  is  found  in  the  hands  of  an  individual,  or  in  the  possession 
of  a  corporation  taxed  upon  the  actual  value  of  its  capital,  the  rule 
is  the  same.  The  exempt  property  is  to  be  deducted  from  the 
aggregate  valuation,  and  the  tax  imposed  upon  the  residue. 

"  The  only  difficulty  which  suggests  itself  is,  that  the  commissioners 
may  have  omitted  to  include  in  their  valuation  of  the  stock  the  value 
of  the  property  abroad,  and  therefore  they  should  not  be  required  to 
deduct  it  now.  The  rule  in  regard  to  the  valuation  of  property,  is 
different  from  the  inquiry  as  to  indebtedness.  In  the  one.  case  the 
property  is  valued,  in  the  other  the  indebtedness  diminishes  the 
value.  If  the  commissioners  had  not  valued  the  property  abroad, 
they  should  have  so  returned  the  fact.  On  the  contrary,  they  say 
they  ascertained  the  actual  value  of  the  capital  stock  of  the  said 
company  to  be  the  sum  of  ten  millions,  and  deducted  therefrom  the 
items  above  mentioned.  From  this  return  no  other  conclusion  can 
be  formed  than  that  the  commissioners  valued  all  the  property  of 
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the  corporation^  in  yalaing  the  stock,  and  made  no  allowance  for 
exempt  property  except  what  was  deducted.  In  this  we  think,  they 
erred,  and  the  relators  are  entitled  to  relief.  It  does  not,  however, 
follow,  that  the  relators  are  entitled  to  a  deduction  from  this  assess- 
ment of  the  whole  amount  at  which  they  value  the  personal  prop- 
erty out  of  the  State.  The  only  order  that  can  be  made  is  to  set 
aside  the  assessment,  and  refer  the  same  back  to  the  commissioners 
to  correct  the  assessment  by  deducting  the  value  of  the  personal 
property  out  of  the  State,  unless  the  commissioners  elect  to  accept 
the  amount  admitted  by  the  relators  in  schedule  G,  to  be  the  sum 
at  which  they  should  be  assessed.  In  that  case  the  assessment  will 
be  corrected  and  affirmed  for  that  amount. 

Fahcheb  and  Bbady,  JJ.,  concurred. 

Ordered  accordingly. 


Charlotte  Stilwell,  executrix,  etc.,  v.  Carpentbb  et  a/.,  appel- 
lants. 

■ 

Judgment —reiecue  of — sale  under  after  payment — fraudulent  trantfers  — 

defldeney, 

J.  owned  a  judgment  and  other  claims  against  plaintiff's  testator,  who  held 
nnmerouB  judgments  against  J.  A  settlement  was  made  between  the  two  at 
which  the  testator  made  an  assignment  of  the  judgments  against  J.,  and 
executed  a  formal  release  of  all  claims,  legal  and  equitable,  against  the  tes- 
tator. At  the  time  of  this  settlement  the  judgment  against  the  testator  was 
in  the  hands  of  one  G.,  having  been  assigned  to  him  by  J.  as  collateral 
security  for  a  loan.  After  testator's  death  J.  paid  the  loan  and  G.,  at  his 
request,  assigned  the  judgment  to  C,  who  paid  no  consideration  but  held  it  in 
trust  for  J.  C.  applied  to  the  surrogate  to  compel  plaintiff,  as  executrix  of 
the  testator,  to  pay  the  judgment.  Plaintiff  disputed  the  claim,  and  C.  issued 
execution  under  which  lands  belonging  to  testator's  estate  were  sold.  These 
lands  were  bid  in  by  C.  for  less  than  the  face  of  the  judgment  in  trust  for  J. 
C.  assigned  the  sheriff's  certificate  to  one  D.  (who  did  not  take  in  good  faith), 
and  a  sheriff 's  deed  was  given  to  him.  C.  then,  at  the  request  of  J.,  assigned 
the  judgment  to  M.,  who  applied  to  the  surrogate  to  compel  plaintiff  to  pay 
the  deficiency  remaining  thereon  after  the  sale.  During  the  proceeding  M. 
assigned  the  judgment  to  J.,  but  this  assignment  was  canceled.  The  surro- 
gate decreed  the  pajrment  of  such  defidency  by  plaintiff. 

In  an  action  to  set  aside  the  sheriff's  deed  and  the  decree  of  the  surrogate, 
hM,  that  the  release  from  J.  to  testator  included  the  judgment  then  held  by 
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G.  That  npon  the  payment  of  the  loan  bj  J.  such  Judgment  waa  paid,  and 
that  the  sale  hj  the  eheriff  conveyed  no  title  either  to  the  purchaaer  or  to  the 
assigneefl  of  the  bid  who  acted  in  behalf  of  J.  JSeid,  also,  that  the  proceed- 
ing before  the  surrogate  waa  a  fraud  upon  the  part  of  J.,  and  the  surrogate'r 
decree  should  be  set  aside. 

Appeal  firom  the  judgment  of  the  special  term  declaring  void  a 
sheriff's  deed,  and  setting  aside  a  decree  of  the  surrogate  of  Kings 
county. 

The  action  was  commenced  in  January,  1869,  for  the  purpose  of 
setting  aside,  or  having  declared  inoperative  and  void,  a  deed, 
made  March  2, 1868,  by  the  sheriff  of  Kings  county,  purporting  to 
convey  to  W.  W.  H.  Davis,  one  of  the  defendants,  certain  lands  in  the 
city  of  Brooklyn,  which  had  been  sold  by  said  sheriff  in  February, 
1863,  under  an  execution  issued  upon  a  judgment  for  97,625.61, 
recovered  by  Jasper  W.  Gilbert  against  Sylvanus  B.  Stilwell,  the 
plaintiff's  testator,  on  the  23d  of  September,  1857 ;  and  also  to  set 
aside^  a  decree  made  by  the  surrogate  of  Kings  county  in  September^ 
1866,  directing  the  plaintiff  to  pay  to  George  W.  Markham,  another 
defendant,  as  assignee  of  said  judgment,  the  balance  claimed  to  be 
due  thereon. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the  findings 
of  facts  were  as  follows :  In  January,  1858,  the  defendant,  Jacob 
Carpenter,  owned  the  judgment  in  question  against  the  plaintiff's 
testator,  and  said  testator  at  the  same  time  owned  certain  judgments 
against  said  Carpenter.  A  settlement  was  effected  between  them, 
whereby  all  claims  which  Carpenter  had  against  testator  were  settled 
by  testator  assigning  to  Carpenter  judgments  against  him  to  a  like 
amount  A  few  days  after  that  settlement  testator  died ;  at  the  time 
of  the  settlement  Jasper  W.  Gilbert  had  a  claim  against  Carpenter 
for  about  11,000,  as  security  for  which  he  held  this  judgment  in 
question.  This  claim  of  Gilbert  against  Carpenter  was  paid  by  Car- 
penter prior  to  12th  October,  1858,  and  Carpenter,  being  insolvent, 
then  procured  Gilbert  to  assign  the  judgment  to  one  Curtis,  who 
paid  no  consideration  for  it,  but  held  it  in  trust  for  Carpenter.  On 
the  30th  of  November,  1859,  Curtis,  as  assignee  of  this  judgment, 
applied  to  the  surrogate  of  Kings  county  to  compel  the  plaintiff  to 
pay  the  same.  The  plaintiff  disputed  the  claim.  Curtis  then  issued 
an  execution  to  the  sheriff  of  Kings  county,  upon  this  judgment, 
under  which,  on  the  3d  February,  1863,  the  lands  above  mentioned 
were  struck  off  to  him  for  $6,000,  but  no  money  was  paid,  and  the 


OCTOBER  TERM,  1878.  ^  617 

Stilwell  Y.  Carpenter. 

amount  was  credited  on  the  judgment  The  execution  was  issued  on 
behalf  of  Carpenter,  and  the  property  bid  in  by  Curtis  in  trust  for 
him.  Afterward  the  certificate  of  sale  was  assigned  to  defendant 
Dayis  (who  was  Carpenter's  son-in-law),  who  held  it  in  trust  for 
Carpenter,  and  on  the  2d  March,  1868,  the  sheriff  gaye  Davis,  whom 
the  court  held  not  to  be  a  bona  fide  purchaser,  a  deed  for  the  prop- 
erty. Curtis  then,  at  the  request  of  Carpenter,  assigned  this  judg- 
ment to  Markham,  who  applied  to  the  surrogate  to  compel  the  plaintiff 
to  pay  it  On  December  8,  1864,  Markham  assigned  the  judgment 
to  Carpenter,  but  this  assignment  was  subsequently  canceled.  After- 
ward, upon  the  accounting  before  the  surrogate.  Carpenter  claimed 
that  the  legal  title  to  the  judgment  was  in  Markham,  and  that  he 
(Carpenter)  had  no  interest  therein.  And  the  surrogate  made  a  decree 
directing  the  plaintiff  to  pay  to  Markham  the  balance  appearing  to 
be  due  upon  said  judgment  Since  the  commencement  of  this  action 
the  decree  made  by  the  surrogate  in  &,yot  of  Markham  has  been  modi- 
fied by  a  new  decree  of  4th  October,  1872,  directing  the  plaintiff  to 
pay  to  Carpenter  the  balance  due  on  the  said  judgment. 

The  court  also  found  that  all  proceedings  instituted  and  carried 
on  before  the  surrogate  for  the  purpose  of  collecting  this  judgment 
were  by  and  on  behalf  of  Carpenter,  and  in  fraud  of  his  settlement 
with  Stilwell,  and  were  a  fraud  upon  the  plaintiff. 

Judgment  was  thereupon  rendered  for  the  plaintiff,  declaring  that 
the  Gilbert  judgment  had  been  paid,  and  that  the  sale  thereunder 
was  inoperatiye  and  void ;  that  the  decrees  made  by  the  surrogate  in 
fayor  of  Markham  and  Carpenter  had  been  obtained  by  fraud  and 
were  inequitable,  and  restraining  them  from  enforcing  them ;  from 
which  judgment  the  defendants  appealed. 

The  defendants  set  up  that  the  findings  of  the  court  were  not 
supported  in  the  following  particulars :  That  Carpenter  was  the 
owner  of  the  Gilbert  judgment  in  January,  1858 :  that  on  the  20th 
January,  1858,  he  executed  a  general  release  to  the  plaintiff's  testa- 
tor ;  that  the  Gilbert  judgment  was  paid  or  released  thereby;  and 
that  the. plain  tiff  was  estopped. 

Genet  A  Feet,  for  appellant 

E.  Moore,  for  respondent 

Babbbti,  J.    There  is  no  doubt  that  the  judgment  recoyered  by 
Gilbert  against  the  plaintiff's  testator,  and  also  the  claim  upon 
Vol.  I,  N.  Y.  Rep.— 78 
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which  that  judgment  was  foundedy  were,  in  fact,  owned  by  the 
defendant  Carpenter.    If  he  did  not  own  them  it  would  be  difficult 
to  Bay  who  did.    The  claim  was  originally  held  by  Harris  Wilson, 
as  security  for  a  debt  due  to  him  by  Cai-penter.  While  the  claim  was 
so  held  Carpenter  caused  it  to  be  assigned  to  Gilbert  to  secure  a 
debt  of  his  to  the  latter.    This  debt  Carpenter  subsequently  settled, 
and  thereupon,  at  his  request,  Gilbert  assigned  the  judgment  to  one 
Curtis.    Gilbert  expressly  disavows  any  claim  of  ownership,  and 
Harris  Wilson  never  claimed  any  interest  after  Carpenter  caused 
the  assignment  from  him  to  Gilbert    Under  these  circumstances. 
Carpenter's  denial  of  any  legal  or  equitable  interest  in  the  judg- 
ment or  in  the  claim  on  which  it  was  founded  until  long  after  the 
assignment,  which  he  himself  procured  f^om  Gilbert  to  Curtis,  is 
certainly  remarkable,  and  in  view  of  his  subsequent  use  of  the 
judgment  (by  means  of  an  assignment  from  Curtis)  in  settlement 
of  certain  stock  transactions  between  himself  and  the  defendant 
Markham,  it  is  a  serious  question,  whether  further  action  should 
not  be  taken  on  such  plainly  unveracious  testimony.    It  appears, 
that  before  the  assignment  to  Curtis,  and  while  Gilbert  still  held 
the  legal  title  to  the  judgment,  Carpenter  and  Stilwell  came  to  a 
settlement  of  their  differences.    Stilwell  was  the  owner  of  a  large 
number  of  judgments  against  Carpenter,  and  Carpenter  had  large 
claims  then  in  suit  against  Stilwell.    One  of  these  was  for  the  very 
rents  claimed  by  Gilbert  in  his  suit.    It  was  agreed  to  off  set  the 
judgment  held  by  Stilwell  against  Carpenter's  claims,  and  accord- 
ingly Carpenter,  formally  and  by  a  proper  instrument,  released  Stil- 
well from  all  claims,  legal  or  equitable,  Stilwell,  upon  his  part, 
delivering  to  Carpenter    proper  assignments  of  the  judgments, 
which  he  held  against  him,  with  the  assignee's  name  in  blank.    All 
this  was  conceded  by  Carpenter,  except  as  to  the  formal  release,  as 
to  which  he  plead  want  of  recollection,  and  then  added,  that  if  he 
did  execute  such  an  instrument,  "  it  was  never  intended  to  include 
the  Gilbert  judgment."    The  only  reason  which  he  offers  for  the 
latter  statement  is  his  alleged  want  of  ownership.    That  is,  that  he 
could  not  have  intended  to  include  what  was  not  his.    He  doe&jiot 
pretend  that  it  was  not  included,  provided  it  was  his,  and  we  have 
seen  that  his  ownership  was  undoubted.    Nor  do  we  doubt  that 
Carpenter  fully  understood,  that  the  claim  for  rents,  which  was  the 
foundation  of  the  Gilbert  judgment,  was  intended  to  be  and  was 
covered  by  the  release. 
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The  conduct  of  Carpenter,  therefore,  in  concealing  the  fact  of 
the  release  from  Gilbert  and  in  inducing  the  latter  to  assign  the 
judgment  to  Curtis,  was  clearly  fraudulent.  Instead  of  procuring 
that  assignment,  his  plain  duty  was,  as  soon  as  he  had  settled  with 
Oilbert,  to  procure  from  the  latter  a  formal  satisfaction  piece  for  the 
benefit  of  StilwelFs  legal  representatives. 

As  a  matter  of  law,  the  subsequent  sale  under  the  execution  issued 
upon  this  paid  judgment  was  without  any  valid  subsisting  power  and 
the  sheriflf  could  convey  no  title  thereunder.  Carpenter  v.  Stilwell,  11 
N.  Y.  61,  and  cases  there  cited.  Besides,  the  special  term  has  found, 
and  upon  sufficient  evidence,  that  neither  Curtis,  who  claimed  to  have 
purchased  at  the  sheriff's  sale,  nor  the  assignees  of  the  bid,  were 
bona  fide  purchasers,  but  in  reality  the  mere  instruments  of  Car- 
penter. The  plaintiff,  therefore,  was  not  estopped  from  setting  up 
the  invalidity  of  the  execution  for  the  reason,  that  no  innocent 
person  was  influenced  by  any  act,  declaration,  or  omission  of  her's 
nor  did  any  such  person  take  any  action  in  the  matter  in  reliance 
thereon.  Malloney  v.  Horan,  49  N".  Y.  Ill ;  Carpenter  v.  Stilwelh 
supra.  Apart  from  that,  the  plaintiff  was  not  aware,  at  the  time 
of  the  issuing  of  the  execution,  of  all  the  facts  which  would  have 
justified  her  in  claiming  that  the  judgment  had  been  absolutely 
extinguished. 

The  bid  at  the  sheriff's  sale  having  been  less  than  the  amount 
of  the  judgment,  an  effort  was  made  to  recover  the  balance  from 
Stilwell's  estate.  The  result  was  a  decree  of  the  surrogate  in 
favor  of  the  pretended  holder  of  the  judgment.  This  proceed- 
ing was  also  a  fraud  upon  the  part  of  Carpenter,  and  was  prop- 
erly set  aside  by  the  special  term.  The  surrogate,  from  want  of 
equitable  jurisdiction,  held  that  he  must  necessarily  be  governed 
by  the  legal  title  to  the  judgment,  which  was  claimed  to  be  in  Mark- 
ham,  and  the  plaintiff  was  thus  prevented  from  setting  up  her  equities 
as  against  Carpenter.  Yet,  at  this  very  time.  Carpenter  held  an 
assignment  of  the  judgment  from  Markham,  which  was  fraudulently 
concealed,  and  it  was  asserted  as  boldly  then  as  now,  and  with  equal 
truth,  that  the  judgment  never  "  belonged  to  Carpenter."  The  fact 
is  that  every  step  which  was  taken  from  the  time  Carpenter  procured 
the  assignment  of  the  judgment  to  Curtis,  down  to  the  final  decree 
of  the  surrogate  was  fraudulent  and  void.  There  is  nothing  in  the 
point  with  respect  to  the  statute  of  limitations.  The  action  was 
not  to  set  aside  the  old  judgment,  but  the  sale  and  sheriff's  deed 
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under  the  execution  issued  in  January,  1863,  and  the  surrogate's 

decree  made  in  1866.    The  judgment  of  the  special  term  should  be 

affirmed  with  costs. 

Judgment  affirmed. 


Pebkiks  t.  Sqijieb,  appellant. 

Pleadinf^/Hoohus  or  vrreUwmt  afutoer — esBtensian  of  tune  ofpajfmerU — princi- 
pal and  9wr€ty, 

DefendaDt  took  a  conyejance  of  real  estate  and  assumed  the  payment  of  a 
mortgage  thereon.  Afterward  he  conveyed  to  another  who  also  aaBomed 
payment  of  the  mortgage.  In  an  action  upon  the  bond  secured  by  such 
mortgage  defendant,  in  his  answer,  set  up  that  the  holder  of  the  mortgage 
had,  by  agreement  with  defendant's  grantee  and  without  defendant's  consent, 
extended  the  time  of  payment  thereof.  It  did  not  appear  whether  the  time 
of  extension  had  expired  or  not. 

HM,  per  Bradt,  J.,  that  defendant  did  not  stand  in  the  relation  of  surety  but 
was  a  principal  debtor,  and  the  extension  set  up  as  a  defense  was  frivolous, 
and  per  Ingraham,  P.  J;,  that  the  answer  was  irrelevant.  Hdd^  Babbstt, 
J.,  di$$erUie7U6,  that  the  answer  was  not  irrelevant. 

Appeal  from  an  order  made  by  Mr.  Justice  Fakcher,  striking  out 
a  portion  of  defendant's  answer  as  irrelevant. 

The  action  was  brought  upon  a  bond  given  by  one  Harriet  T. 
Williams,  secured  by  mortgage  upon  certain  real  estate  in  the  city 
of  New  York,  which  real  estate  was  subsequently  conveyed  to  the 
defendant,  subject  to  said  mortgage,  in  the  conveyance  whereof  the 
payment  of  said  mortgage  was  assumed  by  defendant 

The  defense  stricken  out  consists  of  an  allegation  that  the  real 
estate  was  subsequently  conveyed  to  one  Payne  who  in  turn  assumed 
and  agreed  to  pay  said  mortgage  as  part  of  the  purchase-money; 
and  that  while  Payne  was  the  owner  of  the  property  under  such 
conveyance,  the  holder  of  the  bond  and  mortgage  agreed  with 
Payne,  for  a  valuable  consideration,  and  without  the  consent  of 
defendant,  to  extend  the  time  of  payment  thereofl 

Alexander  TJiain,  for  appellant,  cites  2  Pars,  on  Coni  75 ;  MUb 
V.  Watson,  1  Sweeney,  374 ;  Livingston  v.  Freeland,  3  Barb.  Ch. 
610,  526;  Edw.  on  Bills,  565-569. 

Oeorge  W*  Carpenter,  for  respondent. 
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Brady,  J.  The  defendant  purchased  from  the  plaintiff  the  prem- 
ises described  in  the  complaint,  subject  to  the  mortgage  thereon, 
which  this  action  was  brought  to  foreclose.  He  assumed  and  agreed 
to  pay  it  as  part  of  the  consideration  money,  by  a  coyenant  thereto 
in  the  deed,  and  became  thereby  a  principal  debtor,  and  liable  to 
the  holder  of  the  mortgage.  Burr  v.  Beers^  24  N.  Y.  178 ;  Bicard 
V.  Sanderson^  41  id.  179 ;  Thorp  v.  KeoJcuh  Coal  Go.^  48  id.  253.  The 
defendant  sold  the  premises,  and  one  Hiram  B.  Payne  became  a 
grantee,  deriving  title  through  him.  The  premises  were  sold  sub- 
ject to  the  mortgage,  and  the  deed  to  Payne  contained  a  covenant 
similar  to  that  in  the  defendant's  deed.  The  plaintiff,  by  various 
assignments,  became  the  owner  of  the  mortgage.  While  it  was  held  by 
Elizabeth  B.  Phelps  as  the  owner  thereof,  and  Payne,  already  named, 
was  the  owner  of  the  premises,  and  personally  liable  on  his  cove- 
nant for  the  amount  of  the  mortgage,  it  is  alleged  that  Elizabeth 
B.  Phelps  agreed  with  Payne  to  extend  the  time  of  payment,  for  a 
valuable  consideration.  It  does  not  appear  for  what  period  the  time 
of  payment  was  extended,  or  whether  or  not  it  was  still  running,  or 
had  expired  when  this  action  was  commenced.  This  extension 
thus  stated  was  set  up  as  a  defense,  and  stricken  out  as  frivolous. 
The  defendant  seems  to  have  interposed  it  upon  the  theory  that  he 
was  a  surety  as  between  him  and  the  mortgagee,  or  between  him  and 
the  plaintiff.  The  answer  concludes  as  follows :  ''  That  this  defend- 
ant did  not  assent  to  said  extension."  Upon  the  proposition  that 
the  defendant  stood  in  the  relation  of  surety,  the  answer  thereto 
failed  and  was  frivolous.  He  is  a  principal  debtor^  upon  the  theory 
that  an  agreement  was  duly  made  with  Elizabeth  B.  Phelps,  and  for 
a  valuable  consideration.  The  answer  thereto  also  fails,  because  it 
does  not  appear  that  the  extended  time  had  not  expired.  Assuming, 
therefore,  all  the  facts  stated,  and  admitting  them  to  be  true,  they 
do  not  constitute  a  defense.  The  time  may  have  been  extended  and 
expired.  The  pleader  must  state  facts  which,  grouped  together, 
make  a  legal  defense.  The  answer,  on  the  latter  view  of  it,  is  friv- 
olous. See  Voorhies'  Code  (1870),  362.  A  frivolous  defense  is  one 
which,  admitting  all  the  facts  to  be  true,  does  not,  in  legal  contem- 
plation, present  a  sufficient  answer.  The  order  appealed  from  should 
be  affirmed. 

iKaRAHAM,  P.  J.  In  The  People  v.  McOumber,  18  N.  T.  316, 
irrelevancy  in  an  answer  is  defined  as  consisting  ^'  in  statements 
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which  are  not  material  to  the  decision  of  the  case,  such  as  do  not 
form  or  tender  any  material  issue.     Matter  in  defense,  to  he  perti- 
nent and  relevant,  must  relate  to  allegations  of  fact  in  the  complaint 
.essential  to  the  cause  of  action." 

Applying  this  rule  to  the  answer  will  dispose  of  this  appeal.  It 
seems  to  be  conceded  that  the  answer  does  not  form  a  material  issue. 
It  sets  uj)  matter  which  is  not  a  good  defense,  and  within  the  above 
definition  is  irrelevant.     The  order  should  be  affirmed. 

Babbett,  J.  (dissenting.)  The  motion  below  was  not,  under  § 
160  of  the  Code,  to  strike  out  irrelevant  or  redundant  matter  con- 
tained in  a  defense.  It  was,  under  §  152,  to  strike  out  an  entire 
defense  as  irrelevant.  The  particular  defense  stricken  out  may  be 
bad ;  upon  demurrer  it  may  even  be  frivolous,  but  in  my  judgment 
it  is  not  irrelevant 

It  '^  relates  and  pertains "  to  the  cause  of  action  stated  in  the 
complaint.  It  is,  therefore,  "  relevant "  to  that  cause*  of  action, 
within  the  rule  laid  down  by  our  general  term  in  FcLsnacht  v.  Stehfiy 
53  Barb.  650. 

I  think  the  order  appealed  from  should  be  reversed. 

Order  affirmed. 


CoNBOY,  appellant,  v.  Jennings  et  ah 

Wmi — wUidUy  of —  dirietion  of  tettator  not  inclitded  in  body  of  will  —  execution 

oftriU. 

A  testator  wrote  his  will  npon  three  pages  of  a  sheet  of  paper.  At  the  end  of 
the  second  page  he  snbscribed  his  name  and  also  at  the  end  of  the  third  page. 
At  the  end  of  the  second  page  two  persons  snbscribed  their  names  as  wit- 
nesses at  testator's  request.  The  third  page  contained  a  conditional  request 
or  direction  only.  Held,  that  the  will  was  concluded  at  the  end  of  the  sec- 
ond page ;  the  third  page  formed  no  part  of  such  will  and  did  not  affect  its 
validity. 

The  attestation  clause  was  simply :  "  Witness  by  us  this  10th  day  of  January, 
1873."  It  was  shown  that  the  testator  told  the  witnesses  that  the  paper  in 
question  was  his  will  and  requested  them  to  sign  as  witnesses,  which  they 
did.    Held,  that  the  will  was  properly  executed. 

Appeal  from  decree  of  the  surrogate  of  the  county  of  New  York 
refusing  to  admit  to  probate  the  will  of  John  Jennings.    The  decree 
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declared  that  "  the  said  indorsement  in  writing  was  not  executed 
and  attested  in  the  manner  prescribed  by  law  for  the  execution  and 
attestation  of  last  wDls  and  testaments^  and  further  *  *  that 
the  said  instrument  in  writing  is  null  and  void  as  and  for  the  last 
will  and  testament  of  the  said  John  Jennings,  deceased.'^  The  "  said 
indorsement  ^'  seems  to  refer  to  the  direction  to  Margaret  on  the  last 
page  of  the  instrument  set  out  in  full  in  the  decision  hereinafter. 

Touching  the  making,  attestation  and  publication  of  the  will, 
Davey,  one  of  the  attesting  witnesses,  testified  as  follows :  **  The  will 
was  written  and  signed  when  I  came  in  the  room,  that  is,  it  was 
signed  by  Mr.  Jennings.  I  did  not  see  him  write  at  all  at  that  inter- 
view.*' He  said :  "  Well  Mr.  Daly  I  asked  you  here  to  sign  my  will, 
you  look  it  over  and  see  if  it  is  righi  That  is  all  to  that  effect  that 
I  know.  Mr.  Daly  signed  it  and  I  signed  it.  1  asked  Dr.  Jennings 
if  that  was  all  right,  and  he  said  yes.  I  asked  him  if  that  was  his 
will  and  he  said  it  was  his  only  one.'* 

Daly,  the  other  attesting  witness,  after  testifying  that  the  decedent 
had,  several  days  before,  asked  him  to  witness  his  will,  deposed  as 
follows:  "I  and  Mr.  Davey  entered  the  room  together;  he  was  in 
bed ;  it  was  daylight ;  he  sat  up  and  lifted  the  pillows  and  took 
from  under  the  pillows  the  will  and  handed  it  to  me,  and  said,  now 
let  read  that  will  and  see  if  it  is  right  I  took  it  in  my  hands 
and  read  it,  and  he  asked  me  if  that  was  right.  I  told  him  I  thought 
so.  He  says,  is  there  any  thing  else  required,  I  said,  I  believe  it  is 
necessary  to  put  this  in  an  envelope  and  seal  it  with  wax."  Which 
was  done.  Witness  testifies  further:  "  I  can't  recollect  if  he  signed 
the  will  at  that  time.  The  signature  was  on,  I  remember,  at  the 
time  I  signed  it ;  whether  he  put  it  on  before  or  at  the  interview  I 
do  not  remember.  He  first  asked  me  if  it  was  right  and  then  asked 
me  to  sign  it." 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

B.  P.  -^optf,  for  appellant,  cited,  as  to  where  will  ended,  McQuire 
V.  Kerry  2  Bradf.  266.  As  to  the  direction  on  third  page  of  will,  Ow- 
ens  V.  Bennet,  5  Harr.  (Del.)  367 ;  Carle  v.  Underhill,  3  Bradf.  101 ;  In 
the  goods  of  Taylor  (9  E.  L.  &  E.  582),  15  Jur.  1090 ;  In  the  goods 
of  Giles  Davis,  3  Curtis,  748 ;  In  the  goods  of  Mary  Jones,  4  Notes 
of  Gas.  532 ;  Tonnele  v.  Hall,  4  N.  Y.  140.  As  to  the  acknowledg- 
ment and  attestation,  Bashin  v.  BasJdn,  36  !Nr.]Y.  419 ;  Kawdeibaugh 
V.  Shelley,  6  Ohio  St.  315 ;  Oaze  v.  Oaze,  3  Curtis,  457 ;  Hot  v.  George, 
3  id.  172. 
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StaUhnechty  HdU  &  McMahon^  for  contestant  and  respondent, 
cited  Chaffee  y.  Baptist  Missionary  Association,  10  Paige,  86 ;  BtUh- 
erford  v.  Rutherford,  1  Denio,  33 ;  Lewis  v.  Lewis,  13  Barb.  17. 

Fancher,  J.  This  is  an  appeal  from  a  decree  of  the  surrogate 
of  New  York  refusing  to  admit  to  probate  a  paper  alleged  to  be  the 
will  of  John  Jennings,  deceased.  The  paper  was  written  on  three 
pages  of  note  or  letter  paper.  At  the  end  of  the  second  page  the 
testator  and  the  witnesses  subscribed  their  names.  The  third 
page  contained  a  sentence  addressed  to  the  appellant,  which  was 
subscribed  by  the  testator.  The  surrogate  treated  the  whole  three 
pages  as  one  instrument,  and  decided  that  one  page  could  not  be 
rejected  while  the  ^ther  two  pages  were  left  to  stand  as  the  wilL 
He  has  not  assigned  any  reason  for  such  a  conclusion.  The  entire 
paper  reads  as  follows : 

"  City  and  Oouinrr  of  New  Yoekb. 

In  sound  mind  and  proper  since  in  the  name  of  God  I  make  this 
WilL  I  will  two  thousand  doUers  to  my  sister,  Mrs.  Conboy,  and 
seven  hundred  doUers  to  John  Kindregan,  my  wife's  brother,  if  he 
dies  before  he  can  get  the  money,  his  three  childer  may  get  it,  that 
is,  Mick,  James  and  Kate.  I  also  laye  six  hundred  doUers  to  CeUa, 
Mrs.  Lorkin,  and  if  she  is  ded  he  childer  may  get  the  money  — 
equel  share,  and  twinty  pounds  to  Bridget,  Mrs.  Madin,  and  if  she 
is  ded  her  son  Patrick  or  childer  may  get  it  I  also  lave  fifty  dollers 
to  Bishup  McClusky  for  the  new  Cathend,  and  fifty  dollers  to  the 
Bishup  of  Brookly  for  the  new  Catheral,  and  fifty  dollers  to  the 
Fathers  in  Howbuckin  for  there  nue  church,  and  fifty  dollers  to  the 
sisters,  them  that  is  in  most  need  of  it.  I  give  full  pour  and  a-thor- 
ity  and  controle  to  sell  my  property  in  Brooklyn  to  my  sister  Mrs. 
Oonboy,  and  to  receive  the  rent  of  it.  House  No.  865  Pacific  street 
Brooklyn. 

With  good  since  and  sound  mind  I  make  this  will  the 
tenth  day  of  January  eighteen  hundred  and 
seventy-three  1873 

JOKS  JSKKIKOB. 


^'^^Ta  \^^  ?''  I  Peter  Daly, 
10th  day  of  Janu^  )•  rp^^^^g  ^  iJ^^^^. 

ary,  1873.  ) 
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Margret  if  yon  get  five  thousand  doUers  for  the  house  yon  will 
give  three  hundred  dollars  to  Delia  and  three  hundred  doUars  to 
each  of  the  Margrets. 

John  jENNiisras.'* 

It  appears  that  the  testator  had  written  with  his  own  hand  the 
three  pages,  and  had  signed  his  name  in  two  places,  to  wit :  At  the 
end  of  the  second  page  after  the  date  of  the  paper,  and,  also,  at  the 
end  of  the  third  page,  after  the  remark  or  request  to  Margaret 
Such  signatures  had  abeady  been  written  when  the  witnesses  attended, 
and  the  will  was  published  and  attested.  There  is  eyidence  in  the 
form  of  the  paper,  and  especially  in  the  wording  and  date  of  it, 
that  the  testator  intended  the  first  two  pages  to  be  his  will,  and 
the  residue  to  be  a  request  to  Margaret.  There  is  nothing  in  the 
paper  itself,  nor  in  the  facts  proved,  that  necessarily  establishes 
another  intention.  In  point  of  fact  as  well  as  law,  the  first  two 
pages  have  all  the  requisite  formalities  and  distinctness  of  a  will. 
The  paper  from  the  beginning  to  the  end  of  the  two  pages  where 
the  testator  first  signed  it,  and  where  the  witnesses  also  signed  their 
names  to  attest  its  execution,  is  a  sufficient  will.  Moreover,  the 
circumstance  that  the  testator  closed  the  first  two  pages  with  the 
date  of  the  instrument,  and  with  his  signature,  is  evidence  that  he 
intended  his  will  to  conclude  at  the  end  of  the  first  two  pages  of 
the  paper.  The  witnesses  concurred  in  that  purpose,  by  signing 
their  names,  as  witnesses,  tb  an  attesting  memorandum  at  the  end 
of  the  second  page  nearly  opposite  the  signature  of  the  testator. 
The  inference  would  be  that  his  will  ended  there.  McGuire  v.  Kerr, 
2  Bradf.  256. 

There  is  no  necessary  connection  between  the  remark  to  Marga- 
ret contained  in  the  third  page  of  the  paper,  and  the  will  its(elf 
written  on  the  first  two  pages  of  the  paper.  The  unattested  sen- 
tence on  the  third  page  does  not  therefore  affect  the  sufficiency  or 
the  validity  of  the  attested  wiU,  and  is  not  part  of  it  Owens  v. 
Befinetty  6  Harr.  (Del.)  367  ;  Carle  v.  Underhill,  3  Bradf.  101;  In 
the  goods  of  Taylor  (9  E.  L.  &  B.  582),  15  Jur.  1090 ;  In  the  goods 
of  Oiles  Davis,  3  Curtis,  748 ;  In  the  goods  of  Mary  Jones,  4  STotes 
of  Cases,  632;  TonneU  v.  Hall,  4  K  Y.  140. 

It  is  objected  that  the  signature  was  not  acknowledged.  The  tes- 
tator produced  the  paper  to  which  he  had  already  affixed  his  signa- 
ture, and  requested  the  witnesses  to  attest  it    It  was  read  over  at 
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his  request^  and  he  declared  it  to  be  his  will.  It  was  said  by  the 
learned  judge  in  Bashin  v.  Baskin,  36  N.  Y.  419,  that  there  conld 
be  no  more  unequivocal  acknowledgment  of  a  signature  thus 
affixed,  than  presenting  it  to  the  witnesses  for  attestation,  and  pub- 
lishing the  paper  so  subscribed  as  his  wilL  See,  also,  the  cases  there 
cited. 

We  think  the  paper  propounded  as  the  will  of  the  testator  down 
to,  and  including  his  first  signature,  and  the  signatures  of  the  wit- 
nesses, was  sufficiently  proved  before  the  surrogate  as  the  last  will 
and  testament  of  John  Jennings,  deceased,  and  that  the  same  should 
have  been  admitted  to  probate. 

The  decree  of  the  surrogate  should  be  reversed  with  costs,  charge- 
able on  the  estate ;  and  an  order  be  made  that  the  surrogate  admit 
to  probate  that  portion  of  the  paper  as  the  will  of  the  testator 
above  specified. 

Ikgraham,  p.  J.,  and  Barrett,  J.,  concurred. 

Ordered  accordingly. 


Lea  et  ah,  appellants,  v.  Wolff  et  ah 
Trade-mark — geographical  names — when  trade-mark  consisting  of,  protected, 

Ab  a  general  rule  geographical  names  cannot  ]^  appropriated  as  trade-marks ; 
bat  the  rule  has  an  exception  where  the  intention  in  the  adoption  of  the 
descriptive  word  is  not  so  much  to  indicate  the  place  of  manufacture,  as  to 
intrench  upon  the  previous  use  and  popularity  of  another  trade-mark. 

Plaintiff  had  manufactured  at  Worcestershire  for  manj  years  an  article  known 
as  "Worcestershire  Sauce."  Defendant  commenced  the  manufacture  at 
another  place,  of  an  article  of  similar  character,  which  he  named  "  Worces- 
tershire Sauce."  The  labels,  wrappers,  etc.,  of  plaintiff's  article  were  doeely 
imitated  in  size,  color  and  appearance.  Held,  that  plaintiff  was  entitled  to 
an  injunction  prohibiting  the  use  of  the  words  "  Worcestershire  Sauce  "  on 
defendant's  bills,  labels  and  wrappers. 

Appeal  from  so  much  of  an  order  of  special  term  as  denied  an 
injunction  pendente  lite,  restraining  defendants  from  using  the 
words  "  Worcestershire  Sauce  *^  as  a  trade-mark.  The  opinion  states 
the  case. 


NOTB.— The  opinion  of  presiding  Justice  Ingbaham  at  special  term  was  as  follows : 
"The  motion  In  this  case  Is  for  an  injunction  to  restrain  the  defendants  from  mak- 
ing or  selling  an  article  called  Worcestershire  Sauce,  and  from  using  any  wrapper 
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Charles  W,  Sandfordj  for  appellants. 

H.  H,  ShooJk,  for  respondents. 

Fanchbr,  J.  The  imitation  of  the  plaintiflfe'  labels  on  the  cele- 
brated article  of  their  preparation,  was  so  palpable  that  the  learned 
judge,  at  special  term,  granted  an  injunction  against  the  defendants 
restraining  such  imitation.  He,  however,  held,  that  in  regard  to 
the  name  "Worcestershire  Sauce,"  it  contains  nothing  but  the 
name  of  the  place  where  it  is  manufactured,  and  the  word  sauce  as 

or  labels  Blmllar  to  those  used  by  the  plaintiffs.  The  plaintiffs  claim  to  be  the  pro- 
prietors of  this  article,  which  theyhaTe  been  making  and  selling  for  many  years  under 
the  name  of  Worcestershire  Sauce,  from  the  name  of  the  place  where  they  reside 
and  carry  on  their  business. 

*^  Two  questions  are  submitted  in  this  case  —  one  In  regard  to  the  name,  which  they 
claim  to  be  a  trade-mark ;  the  other  in  regard  to  the  labels  and  wrappers,  which  they 
hare  for  a  long  time  used  in  putting  up  the  article  for  sale. 

"  In  regard  to  the  name,  it  is  to  be  observed  that  it  contains  nothing  but  the  name  of 
the  place  where  it  is  manufactured,  and  the  word  *'  sauce  **  as  deeoriptive  of  the 
article  sold. 

**  Neither  of  these  words  can  be  used  in  such  a  manner  as  to  give  the  exclusive  use  of 
them  as  a  trade-mark. 

**The  cases  on  this  question  are  numerous;  but  I  have  heretofore  had  occasion 
to  examine  this  question  in  WcHfc  v.  (Touloni,  18  How.  Pr.  04,  and  cited  various 
authorities  therein,  I  refer  thereto  without  citing  them  again  at  this  time.  The  ques- 
tion in  that  case  was  similar  to  the  present,  and  it  was  then  held  that  no  exclusive  use 
to  the  name  of  the  place  or  of  the  article  manufactured  could  be  gained  for  a  trade- 
mark. 

**  That  case  has  been  cited  with  approbation  in  various  cases  since  that  time :  12  Abb. 
287 ;  Bininger  v.  TTotOes,  88  How.  806 ;  8.  C,  5  Abb.  N.  8. 212 ;  Burnett  v.  PhdUm,  3  Keyee, 
694 ;  Nmoman  v.  Alvord,  85  How.  106 ;  S.  C,  40  Barb.  668 ;  67  id.  626 ;  6  Phi.  464 ;  FcaMn" 
Imrgh  v.  Lucy^  85  Cal.  62 ;  and  18  Wall.  311. 

"  In  a  late  case  in  the  second  district,  of  Wolfe  etaLY,W,  WcHf  Co,.,  the  same  prin- 
ciple has  been  reiterated  and  the  former  decision  sustained. 

**  The  whole  course  of  authority  on  this  subject  is  uniform  against  the  right  of  any 
party  to  obtain  a  trade-mark  by  such  words. 

*«  Upon  the  second  question,  as  to  the  labels  and  wrappers,  I  am  of  the  opinion  that 
the  plaintiffs  are  entitled  to  the  injunction. 

'*  The  color  of  the  paper,  the  words  used,  and  the  general  appearance  of  the  labels 
when  used,  show  an  evident  design  to  give  a  representation  of  those  used  by  the 
plaintiffs,  and  the  directions  for  using  it  are  an  exact  copy  of  the  one  used  by  the 
plaintiffs.  It  is  impossible  to  adopt  any  conclusion  other  than  that  the  intent  was  to 
lead  purchasers,  from  the  general  appearance  of  the  article,  to  suppose  that  it  was 
the  original  Worcestershire  Sauce  which  they  were  buying. 

**  It  is  true  that  the  defendants  have  substituted  their  name  as  the  manufacturers, 
but  that  alone  wiU  not  relieve  the  defendants  from  the  charge  of  an  attempted  imita- 
tion of  the  labels  and  wrappers*fo  the  plaintiffs  for  the  purpose  of  misleading  pur- 
chasers. In  the  case  of  wdfe  v.  OouUtrdy  before  cited,  I  suggested  that  the  insertion 
of  the  name  of  the  maker  was  a  notice  to  the  purchaser  that  the  article  was  manufac- 
tured by  other  persons,  but  the  general  term  subsequently  held  that  the  change  of 
name  did  not  relieve  the  defendants.  The  motion  for  injunction,  so  far  as  it  relates 
to  the  name  of  the  article  sold,  is  denied,  but  granted  as  to  the  use  of  labels  and 
wrappers  in  imitation  of  the  plaintiffs." 
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descriptiye  of  the  article  sold ;  and  that  neither  of  these  words  can 
be  used  in  such  a  manner  as  to  giye  the  exclnsiye  use  of  them  as  a 
trade-mark.  The  learned  judge  referred  to  several  decisions  as 
authority  upon  the  point.  Among  them  is  a  case  decided  by  him- 
self. Wolfe  V.  OouUrdy  18  How.  Pr.  Sep.  64.  That  case  has  been 
cited  with  approbation  in  thirteen  States  of  the  Union.  Perhaps 
the  cases  are  so  numerous  as  to  establish  a  uniform  current  of 
authority  in  favor  of  the  principle  enunciated  at  special  term.  But 
we  are  not  called  upon  to  extend  the  principle  to  a  case  where  it  is 
not  strictly  applicable.  For  the  purposes  .of  this  case  it  is  not  nec- 
essary to  deny  that  the  name  of  the  place  where  an  article  is  manu- 
facturedy  and  the  word  which  is  descriptive  of  the  article  manufac- 
tured, may  not  be  used  by  any  tradesman  who  there  makes  and  vends 
the  article.  That  is  not  this  case.  The  defendants'  preparation  is 
not  manufactured  at  "  Worcestershire."  The  plaintiffs'  is,  and  has 
been  for  more  than  thirty  years  past.  The  adoption,  under  such 
circumstances,  of  the  very  words  contained  in  the  plaintiffs'  trade- 
mark, and  the  imitation  in  colors,  size,  language  and  appearance  of 
their  labels  and  wrappers,  are  irresistible  proof  of  an  intention  of  the 
defendants  to  deceive  the  public,  and  to  lead  purchasers  to  suppose 
that  the  defendants'  preparation  was  the  original  "  Worcestershire 
Sauce,"  so  long  manufactured  by  the  plaintiffs.  Where  such  an 
intention  exists,  the  defendants  should  not  be  protected  in  their 
fraudulent  imitation,  by  the  pretense  that  in  the  words  employed 
the  name  of  a  place  and  the  word  descriptive  of  the  article  only  are 
used.  The  defendants,  doubtless,  might,  under  proper  circum- 
stances, employ  the  name  of  a  place  where  an  article  is  manufac- 
tured, as  well  as  the  word  descriptive  of  its  character;  but  such 
words  must  be  employed  honestly  and  properly,  and  not  with  a 
design  to  imitate  and  deceive  to  the  detriment  of  another.  Where 
words  or  names  are  in  common  use,  no  one  person  can  claim  a 
special  appropriation  of  them  to  his  peculiar  use ;  but  where  words 
and  the  allocation  of  words,  have,  by  long  use,  become  known  as 
designating  the  article  of  a  particular  manufacture,  he  acquires  a 
right  to  them,  as  a  trade-mark,  which  competing  dealers  cannot 
fraudulently  invade.  The  essence  of  the  wrong  is  the  false  repre- 
sentation and  deceit  When  the  improper  design  is  apparent,  an 
injunction  should  be  issued.  In  such  cases  injunctions  have  been 
sustained,  though  the  name  of  a  place,  or  of  a  celebrated  pei'son, 
were  within  the  trade-mark,  protected  by  the  injunction.    Messerole 
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V.  Tynberg,  4  Abb.  (N.  S.)  410 ;  MatseU  y.  Flanagan^  2  id.  459 ; 
Amoskeag,  etc.,  Co.  v.  Spear,  2  Sandf.  599 ;  Caswell  y.  Dams,  4  Abb. 
(N.  S.)  6  ;  Newman  v.  Alvord,  49  Barb.  588 ;  Watherspoon  v.  Ourrie, 
27  L.  T.  R  (N.  S.)  393.  In  tbe  last-mentioned  case,  the  plaintiff 
had  pnrchased  from  Fnlton  &  Co.,  of  Olenfield,  near  Paisley,  the 
good-will  and  trade-mark  of  their  business.  They  had  for  seyeral 
years  prior  to  1847,  manufactured  powdered  starch,  principally  from 
East  India  sago;  and  it  was  called  '^ Olenfield  Patent  Double- 
refined  Powder  Starch,*'  and  commonly  "  Olenfield  Starch."  The 
plaintiff  had  actually  removed  his  manufactory  from  Olenfield  to 
Maxwelton,  where  the  starch  was  made  and  sold  when  he  applied 
for  an  injunction  against  John  Currie,  trading  as  Currie  &  Co. 
Currie  had  rented  a  small  building  from  Fulton  &;  Co.,  at  Olenfield, 
where  he  manufactured  starch,  which  was  sold  in  packets  similar  in 
size  and  appearance  to  those  of  the  plaintiff,  and  which  he  labeled 
"The  Royal  Palace  Double-refined  Patent  Powder  Starch,  manufac- 
tured by  Currie  &  Co.,  Olenfield.**  The  plaintiff's  case  was,  that 
the  defendant  had  taken  the  small  building  at  Olenfield,  and 
adopted  the  mark  or  label  containing  the  name  of  that  place,  for 
the  express  purpose  of  inducing  people  to  belieye  that  his  starch 
was  the  article  made  by  the  plaintiff.  The  vice-chancellor  granted 
an  injunction,  although  the  defendant  was  an  actual  resident  at 
Olenfield,  and  his  manufactory  was  there.  It  was  dissolved  on 
appeal,  but  re-instated  and  affirmed  by  the  house  of  lords.  The 
vice-chancellor  said,  "  that  no  man  had  a  right  to  avail  himself  of 
a  trade-mark^  or  to  adopt  any  other  means,  whereby  he  should 
induce  people  to  purchase  his  goods  under  the  belief  that  they  were 
purchasing  the  goods  of  another  man,"  and  he  was  of  opinion  that 
"  the  defendant  had  pursued  that  course  with  the  deliberate  and 
fraudulent  intention  of  palming  off  his  starch  upon  the  public  as 
the  starch  of  the  plaintiff,  and  acquiring  a  sale  of  his  starch  by 
means  of  the  connection  and  reputation  of  the  plaintiff."  In  New- 
man  v.  Alvord,  49  Barb.  588,  it  appeared  that  the  plaintiff  for  thir- 
teen years  had  carried  on  business  at  the  village  of  Akron,  in  the 
county  of  Erie,  where  they  manufactured  and  sold  cement  or  water- 
lime,  which  they  designated  as  "Akron  Cement"  and  "Akron 
Water-lime."  The  defendants  manufactured  an  article  in  Onon- 
daga county,  which  they  labeled  "Alvord's  Onondaga  Akron 
Cement  or  Water-lime,  manufactured  at  Syracuse,  New  York." 
They  were  perpetually  enjoined  from  using  the  word  "Akron"  on 
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their  bills  and  labels,  or  in  any  other  way  in  connection  with  the 
manufacture  or  sale  of  their  cement  or  lime.  The  judgment  award- 
ing the  injunction  was  affirmed  at  general  term,  and  also  by  the 
commission  of  appeals.  As  a  general  rule,  geographical  names 
cannot  be  appropriated  as  trade-marks ;  but  the  rule  has  its  excep- 
tion, where  the  intention  in  the  adoption  of  the  descriptiye  word  is 
not  so  much  to  indicate  the  place  of  manufacture,  as  to  intrench 
upon  the  previous  use  and  popularity  of  another  trade-mark. 

The  order  appealed  from  should  be  modified,  and  the  injunction 
extended  so  as  to  prohibit  the  use  of  the  words  "  Worcestershire 
Sauce"  on  the  bills,  labels  and  wrappers  of  the  defendants. 

Brady,  J.,  concurred. 

Ordered  accordingly. 


Thb  People  ex  rel.  Bank  of  British  Nobth  America  v.  Com- 
missioners OF  Taxes,  etc.,  op  New  York. 

People  ex  rel  Bank  of  Montreal  v.  The  Same. 

People  ex  rel.  Canadian  Bank  of  Commerce  v.  The  Same. 

TcuBotian — foreign  banks  doing  btmneM  here  through  permanent  agenti  liable  to 

taaation. 

Certain  Canadian  banks  did  business  in  New  York  city  through  agendes  per- 
manently located  there.  These  agencies  held  funds  of  the  banks  which  were 
loaned  on  call  or  for  specified  times  to  borrowers.  HM,  that  these  banks 
were  liable  to  taxation  upon  the  amounts  invested  in  their  business  in  this 
State,  under  Laws  of  1855,  chap.  37,  which  subjects  to  taxation  non-resident 
associations  doing  banking  business  here,  and  could  not  claim  exemption 
under  Laws  of  1851,  chap.  176,  §  2,  exempting  moneys  in  the  hands  of  agents 
of  non-resident  capitalists  sent  here  for  investment. 

Certiorari  to  review  the  proceedings  of  the  commissioners  of  taxes 
and  assessments  in  the  city  and  county  of  New  York.  The  facts 
are  sufficiently  stated  in  the  opinion. 

W.  0.  Barrett  J  T.  O.  0.  Buckley  and  D.  D.  Lordy  for  relators. 
E.  Delafield  Smith  and  James  C.  Carier,  for  respondents. 
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Fakcheb,  J.  Writs  of  certiorari  were  issued  in  these  proceedings 
to  the  commissioners  of  taxes  and  assessments  in  the  city  and  county 
of  New  York,  to  review  their  action  in  assessing  the  relators  pursu- 
ant to  the  provisions  of  the  act  of  February  27,  1855,  on  sums 
invested  in  their  business  in  this  State.  The  following  is  the  act 
referred  to : 

§  1.  '^AU  persons  and  associations  doing  business  in  the  State  of 
New  York  as  merchants,  bankers  or  otherwise,  either  as  principals 
or  partners,  whether  special  or  otherwise,  and  not  residents  of  this 
State,  shall  be  assessed  and  taxed  on  all  sums  invested  in  any  man- 
ner in  said  business,  the  same  as  if  they  were  residents  of  the  State, 
and  said  taxes  shall  be  collected  from  the  property  of  the  firms, 
persons  or  associations  to  which  they  severally  belong." 

The  relators  are  foreign  corporations,  but  there  can  be  no  doubt 
they  are  included  within  the  terms  of  the  statute.  The  word  "  asso- 
ciation'* has  various  significations,  one  of  which  is  "union  of  per- 
sons in  a  company."  Some  of  the  reasons  which  probably  induced 
the  legislature  to  pass  the  act  referred  to  are  stated  by  Seldek,  J., 
in  Parker  Mills  v.  Com,  of  Taxes,  23  N.  Y.  244.  That  learned  judge 
assumes  that  the  legislature  intended  to  include  corporations  in  the 
expression  "all  persons  and  associations."  See  also  British  Gam, 
Life  Ins.  Co*  v.  Com.  of  Taxes,  28  How.  Pr.  41. 

It  was  never  the  policy  of  this  State  to  impose  taxes  upon  prop- 
erty sent  here  from  abroad  for  the  mere  purpose  of  sales,  or  other 
temporary  design,  but  the  statute  of  February  27,  1865,  did  intend 
to  subject  to  taxation  all  sums  invested  by  non-residents  in  any  man- 
ner in  their  business  in  this  State.  Such  sums,  whether  employed 
here  by  individuals,  firms  or  corporations,  come  in  competition 
with  the  capital  of  our  resident  citizens  and  domestic  corporations. 
Such  moneys  are  protected  by  our  law,  equally,  with  domestic  capital. 
There  seems  to  be  no  reason  why  they  should  not  contribute  to  the 
public  burdens  and  the  expenses  of  government 

It  appears  that  the  relators  have  agencies  established  here  who 
conduct  a  permanent  business  in  New  York.  The  agency  of  the 
Bank  of  Montreal  has  existed  here  for  14  years ;  that  of  the  Bank  of 
British  N.  A.  for  10  years,  and  that  of  the  Canadian  Bank  of  Com- 
merce for  one  year.  The  funds  at  these  agencies  are  loaned  on  call, 
and  on  specified  time  to  borrowers.  It  is  the  same  business  largely 
pursued  by  our  own  banks,  bankers  and  capitalists  with  domestic 
capital.    The  capital  of  foreign  corporations  comes  in  direct  com- 
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petition  with  the  baainess  of  our  resident  citizens,  to  the  extent  that 
it  is  thus  employed.  One  of  the  affidayits  nsed  before  the  respon- 
dents, which  was  made  on  behalf  of  one  of  the  relators,  states  ^  that 
deponents  are  engaged  as  its  agents  for  the  employment  of  a  por- 
tion of  its  funds  until  required  elsewhere ;  that  as  such  agents  depo- 
nents had  received,  at  the  time  of  their  assessment,  money  forming 
part  of  a  general  fund  reserved  by  the  bank  to  meet  shortly  matur- 
ing and  unexpected  liabilities,  and  deponent  had  employed  the  funds 
so  sent  them  partly  in  loans  payable  on  demand,  for  which  they  had 
received  no  vouchers,  and  partly  in  loans  payable  at  specified  times^ 
for  which  they  had  received  notes,  drafts  and  other  commercial 
paper." 

These  funds,  it  is  stated  on  behalf  of  the  relators,  are  at  the  abso- 
lute disposal  of  the  principal  institution,  and  thus  liable  to  be  re- 
called from  the  agents,  and  some  of  the  funds  remain  uninvested 
or  unemployed  in  the  hands  of  the  agents.  It  may  be  answered, 
however,  the  whole  fund  attracts  business  to  the  agency,  and  so 
much  of  it  as  is  from  time  to  time  required  is  used  for  the  advantage 
of  the  business. 

The  commissioners,  after  receiving  the  affidavits  of  the  agents,  and 
hearing  them  or  their  counsel  as  to  the  matter,  determined  on  the 
amount  invested  by  the  relators  in  business  here,  and  fixed  ^^  the 
assessment  at  $300,000  for  the  Bank  of  British  North  America; 
$300,000  for  the  Canadian  Bank  of  Oommerce,  and  $350,000  for  the 
Bank  of  Montreal,  as  the  sums  respectively  invested  by  said  banks 
in  business  in  New  York." 

The  commissioners,  as  to  the  amounts  thus  employed  in  business 
in  New  York,  acted  upon  evidence  produced  before  them  in  con- 
formity with  law,  and  there  is  nothing  in  the  papers  before  us  to 
indicate  that  their  determination  was  erroneous,  as  to  such  amounts. 

The  points  presented  on  behalf  of  the  relators  do  not  impeach 
the  judgment  of  the  commissioners,  as  to  the  several  amounts  of 
assessable  capital  employed  here  by  the  agencies  of  the  relator;  but 
they  raise  various  questions  of  construction  and  of  law  touching 
the  legality  of  the  assessment 

It  is  contended  that  the  act  of  April  15th,  1851  (chap.  176), ''  to 
amend  the  law  for  the  assessment  and  collection  of  taxes,"  is  not  abro- 
gated by  the  act  of  February  27, 1855  (chap.  37),  and  which,  being 
still  in  force,  covers  the  case  of  agents  not  engaged  in  business  here 
for  themselves,  who  hold  the  funds  of  others  for  investment 
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The  act  of  1851  was  an  amendment  of  the  Eeyised  Statutes, 
which  authorized  the  assessment,  of  eyerj  person,  in  the  town  or 
ward  where  he  resided,  "for  all  personal  estate  owned  by  him, 
including  all  under  his  control  as  trustee,  executor  or  administrator/' 
It  went  further  than  the  Eeyised  Statutes,  by  inserting  the  word 
"agent"  before  the  word  "trustee."  It,  howeyer,  exonerated  from 
taxation  agents  holding  products  from  other  States  for  sale  on  com- 
mission, and  agents  of  moneyed  corporations  and  capitalists  for 
"  moneys  in  their  possession,  or  under  their  control,  transmitted  to 
them  for  purposes  of  inyestment  or  otherwise.'" 

It  is  not  necessary  to  hold  that  the  two  acts  of  1851  and  1855  are 
inconsistent.  If  it  were,  the  latter  would  preyail  oyer  the  former. 
Should  a  farmer  or  manufacturer,  residing  in  a  foreign  state,  send 
his  products  to  an  agent  in  this  State  to  be  sold,  neither  the  prop- 
erty nor  the  proceeds  could  be  taxed.  Exemption  could  be  claimed 
under  the  act  of  1851.  So  an  isolated  transaction  in  several  trans- 
actions between  non-residents  and  their  agents  in  this  State,  by 
which  moneys  were  transmitted  by  the  principals  to  the  agents  for 
inyestment,  or  other  temporary  purposes,  would  not  subject  the 
agents  to  taxation  in  this  State,  on  account  of  such  moneys  in  their 
possession.  Exemption  could  be  claimed  under  the  act  of  1851,  as 
to  such  moneys  for  temporary  use.  But  if  foreign  capitalists  or 
foreign  corporations  establish  permanent  agencies  within  this  State, 
so  that,  in  the  words  of  the  act  of  1855,  they  are  "  doing  business 
in  the  State  of  New  York,"  the  act  declares  that  such  non-residents 
"  shall  be  assessed  and  taxed  on  all  sums  invested  in  any  manner  in 
said  business,  the  same  as  if  they  were  residents  of  the  State." 

There  is  no  doubt,  upon  the  facts  of  these  cases,  that  the  act  of 
1855  applies  to  the  relators.  According  to  the  ordinary  sense  and 
meaning  of  language,  they  are  non-residents,  doing  business  in  this 
State,  and  the  moneys  in  possession  of  their  agents  here  are  sums 
invested  in  business. 

If  the  relators  pursue  the  business  in  New  York,  upon  call  or  speci- 
fied time,  and  take  choses  in  action,  gold,  or  foreign  bills  as  secu- 
rity, they  hold  the  securities  received  in  place  of  the  money,  until 
the  loans  are  paid.  In  the  strict  sense  of  the  term,  such  money  is 
invested  in  such  business.  The  fund  kept  in  the  agency  here  is 
employed  for  the  purposes  of  the  business.  It  is  a  business  con- 
ducted at  the  agency  and  not  at  the  home  office,  and  the  funds 
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employed  are  inyested  in  the  basiness  here.  Dealing  in  exchange 
and  making  loans^  comprise  a  large  portion  of  the  business  of  our 
own  banks  and  bankers.    Bard  v.  Pooh,  12  N.  Y.  506. 

It  is  farther  objected  by  the  relators  that  the  funds  in  question 
are  not  within  this  State  so  as  to  be  reached  by  taxation,  and  it  is 
contended  that  the  situs  of  personal  property  follows  the  residence 
of  the  owner.  It  is  a  recognized  principle  that  a  resident  here 
cannot  be  taxed  on  property  situated  elsewhere.  Hbyi  v.  Com.  of 
Toices,  23  N.  Y.  224.  This  rule  is  frequently  applied  to  property 
which  is  capable  of  having  an  actual  situs.  Debts  and  choses  in 
action  follow  the  domicile  of  the  owner,  but  a  trader  haying  a  capi- 
tal inyested  in  business  must  be  taxed  in  respect  of  it,  at  the  place 
where  the  business  is  carried  on.  If  one  of  our  own  residents  is 
carrying  on  business  in  New  Orleans,  he  is  not,  under  our  laws, 
taxed  here  upon  his  capital  inyested  in  Louisiana.  Jlot/t  y.  Cam.  of 
Taxes,  23  N.  Y.  226.  The  fallacy  of  the  doctrine  that  goods  and 
chattels  haye  no  situs  except  that  of  the  domicile  of  the  owner,  was 
fully  exhibited  by  the  learned  opinion  of  the  court  in  that  case. 
For  many  purposes  movables  are  deemed  to  have  no  situs  but  that 
of  the  owner ;  but  for  many  other  purposes  the  laws  of  all  the 
States  assume  that  personal  property  has  a  situs  entirely  distinct 
from  the  owner's  domicile.  The  attachment  laws,  the  insolvency 
laws  and  the  administration  laws  of  the  several  States,  all  assume 
such  separate  situs.  It  has  been  pertinently  remarked  that  ^^a 
nation  within  whose  territory  any  personal  property  is  actually 
situated,  has  an  entire  dominion  over  it.  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  over  immovable  property 
situated  there."  Story  on  Conf.  of  Laws,  §  550.  And  it  was  well 
observed  by  Comstock,  J.,  in  the  last  case  supra.  "  I  can  think  of 
no  more  just  and  appropriate  exercise  of  the  sovereignty  and  juris- 
diction of  'a  State  or  nation  over  property  situated  within  it  and 
protected  by  its  laws,  than  to  compel  it  to  contribute  toward  the 
maintenance  of  government  and  law." 

In  a  well-adjusted  system  of  taxation,  the  fiction  that  the  situs 
of  personal  property  follows,  the  domicile  of  the  owner  is  not 
regarded.  The  taxing  power  is  executed  as  well  with  reference  to 
the  actual  situs  of  the  property,  as  to  the  residence  of  its  owner. 
There  is  no  doubt  that  the  principle  of  taxation  recognized  in  our 
system  justifies  the  attempt  of  the  legislature,  by  the  act  of  1855,  to 
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subject  foreign  capital  invested  here  in  business  to  the  burden  of 
taxation. 
We  think  there  should  be  judgment  for  the  respondents,  with  costs. 

Inqklrax,  p.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  accordingly. 


People  ex  rel  Broadway  and  Seventh  Avenue  R  R.  Co.  v. 
Commissioners  of  Taxes,  etc.,  of  New  York.* 

Taaation — corporate  stock — indebtedness — deduction  on  account  of. 

The  commissioners  of  taxes,  etc.,  in  making  an  assessment  upon  the  capital 
stock  of  a  street  railroad  company  valaed  such  stock  at  the  actual  value ;  de- 
ducted therefrom  the  cost  price  of  the  real  estate  of  the  company  and  returned 
the  balance  as  the  sum  in  which  the  company  should  be  assessed,  refusing 
to  deduct  the  amount  of  indebtedness  of  the  company  from  such  valuation. 

Heldt  that  the  rule  of  assessment  adopted  was  correct.  In  ascertaining  the 
value  of  the  capital  stock  the  commissioners  could  not  disregard  the  indebt- 
edness of  the  company  which  must  enter  into  the^  estimate ;  but  after  the 
stock  was  valued  the  amount  of  indebtedness  could  not  be  deducted  from 
the  valuation. 

Certiorari  to  review  the  proceedings  of  the  commissioners  of 
taxes  and  assessments  in  the  city  and  county  of  New  York.  The 
case  is  stated  sufficiently  in  the  opinion. 

J.  M.  Scribner,  Jr.^  for  relators. 

E.  Delafield  Smith  and  James  C.  Coster^  for  respondents. 

Ingraham,  p.  J.  The  question  submitted  to  the  general  term 
in  these  cases,  is  whether  the  commissioners  of  taxes  and  assess- 
ments, in  estimating  the  value  of  the  capital  stock  of  these  corpora- 
tions, should  deduct  from  such  valuation  the  amount  of  their 
indebtedness. 

*  The  following  caBOS  were  decided  at  the  same  time  and  In  the  same  opinion :  Peo- 
vUexra.  Stath  Avenue  R.  R,  Co,  v.  The  CommiMion«r»  of  Taxes,  etc.,  of  New  York;  PeopU 
ex  reL  Second  Avenue  R.  R.  Co,  v.  The  Same;  People  ex  reL  EHeeker  Stireet  R,  R.  Oo,  v.  The 
Same;  People  ex  reL  The  DryJDoeh  R,  R.  Co,  v.  The  Same, 
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This  question  arises  npon  that  provision  of  the  Statute  of  1857, 
chap.  456,  §  1,  which  says :  "  The  capital  stock  of  erery  company, 
liable  to  taxation,  except  such  part  of  it  as  shall  haye  been  excepted 
in  the  assessment  roll  or  as  shall  haye  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserved  fund  exceeding  ten  per 
cent  of  its  capital,  after  deducting  the  assessed  value  of  its  real 
estate  and  all  shares  of  stock  in  other  corporations  actually  owned 
by  the  said  company,  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  State,  shall  be  assessed  at  its  actual  valus 
and  taxed  in  the  same  manner  as  the  other  personal  and  real  estate 
of  the  county,^* 

In  making  this  assessment,  the  commissioners  valued  the  capital 
stock  at  its  actual  value,  deducting  therefrom  the  value  or  cost 
price  of  the  real  estate,  returned  the  balance  as  the  sum  in  which 
the  company  should  be  assessed,  and  refused  to  deduct  the  amount 
of  indebtedness  by  each  company  from  such  valuation.  The  rela- 
tors object  to  this  rule  of  assessment,  as  contrary  to  the  intent  of 
the  statute. 

The  deduction  of  the  value  of  the  real  estate  is  provided  for  in 
the  statute,  the  reason  for  which  is  apparent  from  the  fact  that  such 
real  estate  is  based  otherwise,  and  the  relators  who  pay  such  taxes 
in  that  form. 

The  value  of  United  States  stock  is  also  to  be  deducted  when  any 
is  owned  by  a  corporation,  although  it  formed  a  part  of  the  value 
of  the  stock,  imder  the  decision  in  the  Bank  Tax  Case,  2  WalL  200. 

The  value  of  stock  in  other  corporations  is  deducted  by  direction 
of  the  statute,  and  the  reason  is  that  such  corporation  is  taxable 
upon  its  capital  stock,  and  it  is  paid  by  the  corporation  on  the  stock 
BO  owned. 

After  these  deductions  are  made,  the  provisons  of  the  statute 
directing  special  deductions  are  complied  with ;  and  it  becomes  the 
duty  of  the  commissioners  to  return  the  balance  as  the  value  of  the 
capital  stock  subject  to  assessment,  unless  the  relators  are  right  in 
claiming  that  their  indebtedness  is  also  to  be  deducted. 

The  mode  which  the  commissioners  are  to  arrive  at,  the  value  of 
the  capital  stock,  is  not  pointed  out  in  the  statute  above  referred  to ; 
and  I  am  of  the  opinion  that  the  same  is  left  to  the  discretion  of 
the  commissioners,  in  the  same  manner  as  the  valuation  of  any 
other  property  is  left  to  them,  subject  to  such  general  rules  of  law 
as  should  govern  them  in  discharging  their  duties.    They  may  not 
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disregard  any  legal  rules  and  adopt  principles  erroneous  in  law ;  and 
where  they  do  that,  their  action  in  fixing  such  value  is  subject  to 
review.  Beyond  that,  the  court  will  not  interfere  with  such  valua- 
tion. 

In  ascertaining  such  value,  the  commissioners  cannot  disregard 
the  fact  of  indebtedness.  It  enters  as  much  into  the  value  of  the 
stock  as  it  does  in  the  assessment  of  the  personal  estate  of  an  indi- 
vidual. If  an  individual  owns  one  thousand  doUai's'  worth  of  per- 
sonal estate,  and  is  indebted  tl,000,  there  is  no  value  in  personal 
estate  remaining  on  which  he  can  be  assessed.  This  is  provided  for 
by  statute,  which  direct  the  valuation  of  the  personal  estate  in 
gross,  and  then  directs  the  deduction  of  indebtedness.  In  regard  to 
corporations,  the  mode  is  different,  but  the  result  should  be  in  effect 
the  same.  The  capital  stock  should  be  valued  at  what  it  is  actually 
worth.  In  ascertaining  such  value,  the  amount  of  indebtedness  of 
the  company  must  enter  into  the  estimate.  If  the  nominal  capital 
of  the  company  is  $100,000,  and  is  worth  par,  and  the  company  is 
indebted  $100,000,  there  would  be  no  value  in  the  stock  to  be  assessed. 
If  under  such  circumstances  the  commissioners  refuse  to  take  into 
consideration  the  indebtedness  and  assess  the  stock  at  its  value, 
without  diminishing  such  valuation  on  account  of  the  debt  of  the 
company,  they  violate  a  legal  principle,  which  exposes  their  action 
to  review  by  the  court.  If  on  the  other  hand,  they  take  into  con- 
sideration the  indebtedness  of  the  company,  and  fix  the  value  of  the 
stock  at  what  in  their  judgment  the  same  is  worth,  making  due  allow- 
ance for  the  indebtedness  of  the  corporation  as  diminishing  such 
value,  then  the  estimate  of  the  commissioners  would  be  conclusive, 
and  with  it  we  should  not  interfere. 

These  remarks  are  intended  to  apply  to  legal  principles  which 
should  govern  the  commissioners  in  ascertaining  the  value  of 
the  stock;  but  is  entirely  distinct  from  the  ground  claimed 
by  the  relators,  viz.:  That  after  the  valuation  is  made  according  to 
this  rule,  there  should  also  be  deducted  from  such  valuation,  the 
total  amount  of  indebtedness  of  the  corporation.  Such  was  not  the 
intent  of  the  statute.  To  carry  out  that  principle,  would  give  the 
relators  a  double  deduction  for  their  indebtedness,  first  by  consider- 
ing it  as  diminishing  the  value  of  the  capital  stock,  and  then  by 
deducting  it  from  the  valuation,  in  making  which  an  allowance  had 
been  made  to  the  extent,  which  such  indebtedness  diminished  it 
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There  is  nothing  in  the  statute  calling  for  such  deduction  after  the 
yalue  has  been  ascertained  as  before  stated. 

It  was  said  on  the  argument  that  the  statute  required  the  assess- 
ment to  be  made  in  the  same  manner  as  other  personal  afid  real 
estate  of  the  county.  These  words  do  not  apply  to  the  assessment, 
but  to  the  taxation,  so  as  to  call  for  the  same  rate  on  the  valuation 
as  is  applied  to  personal  and  real  estate.  It  is  clear  that  this  is  not 
intended  to  apply  to  the  case  of  corporations  in  the  assessments  of 
their  capital  stock,  because  no  such  rule  exists  as  to  real  estate. 
There  the  real  estate  is  valued  and  no  deduction  made  therefrom  for 
indebtedness  at  all.  Nor  is  it  the  case  in  the  valuation  of  personal 
estate,  because  the  personal  estate  is  valued  at  its  full  value,  and  the 
debts  are  deducted.  While  the  stock  is  valued  at  its  actual  worth, 
after  due  allowance  has  been  made  by  the  commissioners  for  the 
amount  which  such  value  is  diminished  by  indebtedness.  The 
conclusion,  therefore,  is  that  after  the  actual  value  of  the  stock  has 
been  ascertained,  and  in  doing  this,  proper  consideration  has  been 
given  to  the  indebtedness  of  the  corporation.  No  further  deduc- 
tion is  to  be  made  of  such  indebtedness. 

I  have  discussed  this  question  solely  with  reference  to  the  statute, 
without  stating  the  decisions  of  the  courts  on  the  construction  of 
this  statute.  There  is  nothing  in  the  cases  referred  to  which  will 
conflict  with  the  views  above  expressed.  In  His  People  ex  rel.  Bank 
of  Commonwealth  v.  The  CommissionerSy  32  Barb.  509,  it  was  held 
that  the  assessment  was  on  the  capital  stock  and  not  on  the  prop- 
erty of  the  corporation,  and  that  United  States  stocks  were  not  to 
be  deducted  from  such  valuation.  This  was  affirmed  in  court  of 
appeals,  23  N.  Y.  R  192  ;  and  although  the  supreme  court  of  the 
United  States  reversed  those  judgments,  it  was  upon  the  express 
ground  that  stocks  of  the  United  States  could  in  no  form  be  taxed 
by  State  authority,  but  were  exempt.  In  the  opinion  of  Mr.  Justice 
Xelsok  in  the  bank  tax  case,  2  WaU.  200,  he  says,  in  reference  to 
the  act  of  1857,  "  the  actual  value  of  the  capital  as  assessed  by  the 
commissioners  is  prescribed.  The  commissioners  were  bound  to 
look  into  the  financial  condition  of  the  banks,  into  the  investments 
of  their  capital,  losses  and  gains,  and  ascertain,  the  best  way  they  can, 
the  sum  of  present  value  as  the  basis  of  taxation.  It  involved  an 
inquiry  into  the  whole  of  the  financial  operations  of  the  bank,  its 
several  liabilities,  and  its  available  resources." 

These  remarks  show  that  the  learned  justice,  although  he  consid- 
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_  _       _  _      _ ■ ' 

ered  the  tax  to  be  upon  the  propeiiy  of  the  corporation,  also  con- 
sidered that  the  valuation  was  to  be  upon  the  stock  after  an  exam- 
ination of  the  Talue  of  the  property  of  the  corporation  and  its 
financial  condition. 

There  seems  to  be  some  conflict  of  opinion  in  the  cases  upon  the 
question,  whether  the  tax  is  upon  the  franchise  or  upon  the  prop- 
erty of  the  corporation.  In  deciding  the  present  cases  it  will  be 
found  not  to  be  a  material  distinction.  If  upon  the  franchise,  it 
must  be  valued,  and  that  yalue  will  be  increased  or  diminished  by 
the  additional  value  of  its  property  and  the  amount  of  its  indebt- 
edness ;  but  in  all  cases  the  assessors  are  to  consider  all  these  things 
in  ascertaining  the  value  of  the  stock. 

In  The  People  v.  Ferguson^  38  N.  Y.  91,  the  relators  claim  there 
is  authority  for  the  views  they  have  urged  upon  the  court.  That 
case,  however,  only  sustains  the  rule  of  assessment  as  hereinbefore 
stated.  Hunt,'  Ch.  J.,  says :  "  It  was  the  duty  of  the  assessors  to 
act  upon  the  evidence  before  them,  and  to  adjudge  how  much  tho 
actual  value  of  the  stock  was  reduced  by  these  (contingent)  liabili- 
ties, and  to  deduce  accordingly.^'  It  was  not  intended  that  such 
amounts  were  to  be  deducted  from  the  appraised  value  of  the  stock, 
but  that,  in  estimating  such  value,  the  assessors  should  allow  for 
what,  in  their  judgment,  such  value  was  diminished  by  the  liabili- 
ties of  the  company,  whether  certain  or  uncertain,  and  assess  the 
value  of  the  stock  accordingly. 

In  Oswego  Starch  Factory  v.  DoUoway,  21  N".  Y.  468,  Denio,  J., 
expresses  the  opinion  that  the  value  of  the  stock  might  be  ascer- 
tained by  sales  of  stock  as  well  as  by  other  modes,  as  directed  in  the 
statute  relating  to  manufacturing  and  turnpike  companies. 

With  these  views  as  to  the  construction  of  the  statute,  it  seems 
to  be  the  intent  to  value  not  the  property,  but  the  stock  of  the  cor- 
poration ;  that  such  valuation  of  the  stock  shall  include  an  inquiry 
into  the  condition  of  the  company  embracing  not  only  the  amount 
of  property  owned  by  tha  corporation,  but  the  amount  of  its  debts 
and  liabilities,  whether  ascertained  or  contingent.  That  the  value 
when  so  ascertained  is  to  be  reduced  by  deduction  of  the  value  of 
property  held  by  the  corporation,  which  by  law  is  exempt  or  taxable 
in  some  other  form,  and  the  balance  remaining  is  to  be  the  assessed 
value  of  the  capital  stock  of  the  corporation  on  which  the  tax  is  to 
be  imposed. 

In  this  mode  of  valuation  the  amount  of  property  owned  by  the 
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corporation^  its  debts  and  its  contingent  liabilities  are  all  to  be 
taken  into  consideration,  and  there  would  be  no  propriety  or  justice 
in  again  deducting  from  that  valuation  an  indebtedness  for  which 
full  allowance  was  made  in  ascertaining  the  value  of  the  capital 
stock.  ^ 

The  application  of  these  rules  to  the  cases  before  us  will  dispose 
of  all  the  questions  which  have  been  raised  thereon. 

In  all  of  them  the  commissioners  fixed  the  value  of  the  stock  in 
the  first  instance  at  the  par  value  of  the  stock,  making  the  amount 
in  each  case  the  nominal  amount  of  the  capital  stock. 

On  receiving  objections  from  the  several  companies,  they  were 
called  upon  to  furnish  a  new  statement,  in  which  an  inquiry  was 
answered  as  to  the  then  value  of  the  stock.  The  commissioners 
thereupon  adopted  the  value  of  the  stock,  as  returned  by  the  officers 
of  the  companies  under  oath,  and  reduced  the  amounts  accordingly. 
In  no  case  was  such  valuation  made  any  larger  than  was  returned 
by  the  officers. 

Although  it  is  apparent  that  in  this  valuation  the  whole  amount 
of  the  indebtedness  was  not  allowed  as  deducted  from  the  par  value 
of  the  capital  stock,  yet  there  is  every  reason  to  suppose  that  the 
commissioners  governed  themselves  by  the  estimated  value  furnished 
by  the  companies.  Such  estimated  value  could  only  have  been 
based  upon  an  allowance  of  whatever  diminution  the  debt  caused 
in  the  value  of  the  stock,  and  when  it  exceeded  the  difference 
between  the  capital  and  the  debt,  we  must  conclude  that  in  the  opinion 
of  the  officers  of  the  companies,  as  well  as  of  the  commissioners, 
the  stock  had  an  intrinsic  value  beyond  that  difference  which  was 
properly  estimated  at  fixing  its  real  value.  Thus  in  one  road  the 
value  of  the  stock  was  fixed  at  20  per  cent.  The  capital  stock  at 
par  was  1900,000.  The  valuation  was  reduced  to  that  value,  viz., 
20  per  cent  Here  it  is  apparent  a  larger  deduction  was  made  than 
the  indebtedness,  which  was  $700,000. 

In  another  road  —  the  Sixth  Avenue  Railroad — the  officers 
returned  the  value  of  the  stock  at  128  per  cent,  and  the  commis- 
sioners adopted  the  value  so  returned  by  them  instead  of  the  par 
value.  In  this  case  it  is  evident  that  the  stock  was  valued  at  a  rate 
much  higher  than  its  par  value,  and  that  such  value  was  an  esti- 
mate of  its  worth  over  and  above  any  indebtedness  of  the  company. 

We  cannot  adjudge  upon  these  facts  that  such  indebtedness  did 
not  enter  into  the  valuation.    If  it  did  then,  whether  or  not,  such 


OOTOBEB  TEEM,  1873.  641 

People  ex  rel.  B'way  and  Sev'th  Av.  R.  R.  Co.  v.  Com.  of  Tares/etc.,  of  N.  T. 

yaluation  was  excessive  or  beneath  the  real  valne,  is  not  a  question 
for  review  by  ns.  It  it  were  the  whole  tax-list  could  be  brought 
by  individuals  before  the  court,  to  have  the  valuation  of  their  prop- 
erty reduced  whenever  they  considered  their  property  valued  at  too 
high  a  rate.  Such  valuation,  as  before  stated,  if  made  according 
to  correct  legal  principles,  becomes  a  question  of  fact,  with  which 
the  courts  do  not  interfere. 

Under  the  system  as  it  existed  before  corporations  were  assessed 
and  taxed  on  their  capital  stock,  such  stock  was  liable  to  taxation 
in  the  names  of  the  individual  stockholders.  The  stock  was  then 
valued  at  its  market  value,  and  this,  of  course,  made  allowances 
for  the  financial  condition  of  the  company,  but  no  deduction  was 
made  for  the  indebtedness  of  the  Company,  except  in  ascertaining 
the  value  of  the  stock. 

That  system  of  valuation  is  still  continued,  with  the  exception 
that  it  is  made  against  the  corporation,  and  not  against  the  indi- 
vidual stockholder. 

An  objection  is  taken  to  this  proceeding  that  the  commissioners 
have  delivered  the  assessment  rolls  to  the  supervisors,  and  therefore 
this  proceeding  should  be  quashed.  In  the  present  cases  the  writ 
was  served  before  such  return  was  made,  and  it  was  not  in  the  power 
of  the  commissioners  to  defeat  a  proceeding  properly  commenced  in 
the  manner  suggested.  All  the  cases  referred  to  by  the  counsel  for 
the  respondents  were  cases  in  which  the  certiorari  was  not  served 
until  after  the  assessment  rolls  had  passed  out  of  the  hands  of  the 
assessors.  There  will  be  no  difficulty  in  enforcing  obedience  to  the 
judgment  of  the  court  for  this  cause. 

This  objection  is  not  material  in  this  case,  but  is  considered  in 
reference  to  other  cases  submitted  with  this  for  our  consideration. 

Fanoheb,  J.,  concurred. 

Judgment  for  respondents,  and  iorit  quashed. 

Vol.  I,  N.  Y.  Rep.— 81 
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PartUian — dtfeeUve  proeesdings  —  reseindinff  Male. 

The  parchaseri  at  a  Bale  nnder  a  judgment  in  an  action  for  partition,  objected 
to  the  title  upon  the  ground  of  certain  defects  in  the  proceedings.  The 
objection  was  found  to  be  well  taken,  and  the  referee  reported  that  the  pur- 
chaser should  be  released  from  his  purchase.  The  report  was  not  taken  up 
bj  either  partj.  Nine  years  afterwards  the  plaintiffs  in  the  partition  suit 
moved  to  have  the  sale  rescinded  and  the  purchaser  re-imbursed  for  his 
adyances.  The  purchaser  resisted  the  motion.  It  did  not  appear  that  it  was 
within  the  power  of  either  party  to  supplj  the  defects  in  the  proceedinga 
Held,  that  the  motion  should  be  granted. 

This  is  an  appeal  from  an  order  denying  the  plaintiffs'  motion  to 
cancel  a  sale  in  partition.  The  opinion  states  the  facts  of  the  case 
sufficiently. 

John  TotDnshendffoT  appellants. 

John  Andrews,  for  purchaser. 

FAiq'CHER^  J.  The  judgment  in  this  action  was  entered  on  the 
24th  January^  1862,  and  ordered  a  sale  of  certain  premises  in  the 
city  of  New  York  under  the  direction  of  a  referee.  The  premises 
consist  of  four  lots  of  land  on  115th  street,  100  feet  west  of  the  11th 
avenue,  and  they  were  sold  by  the  referee  in  one  parcel  on  the  9th 
July,  1862,  to  William  H.  Husted  for  $600.  Objections  were 
made  to  the  title  hy  the  purchaser  on  account  of  certain  defects  in 
the  proceedings.  A  reference  was  had  to  consider  and  report  upon 
the  objections.  They  were  found  to  be  well  taken,  and  on  the  28th 
of  November,  1862,  the  referee,  Hon.  William  Mitchell,  made  his 
report  to  the  court  in  which,  among  other  things,  he  said :  "  The 
matter  stood  adjourned  before  me  to  supply  these  omissions,  but 
they  were  not  supplied  and  I  infer  cannot  be  at  present.  Under 
these  circumstances  and  considering  the  time  elapsed  since  the  pur- 
chase and  the  probable  change  in  the  value  of  the  property  since 
that  time,  I  am  of  opinion  that  the  purchaser  should  be  dis- 
charged from  his  purchase."  Some  costs  were  incurred  on  this 
reference  and  neither  the  plaintiff's  nor  the  purchaser  took  up  the 
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report,  but  allowed  matters  to  remain  as  they  were  until  1869.  On 
the  9th  June,  1869^  before  either  party  had  made  any  motion 
upon  the  report,  the  attorney  for  the  plaintiff  addressed  a  letter  to 
the  attorney  for  the  purchaser  asking  for  the  amount  of  the  pur- 
chaser's payments,  and  offering  to  refund  the  same  and  have  an  order 
entered  releasing  him  from  his  purchase.  The  letter  was  answered 
and  an  early  reply  promised,  but  until  October,  1870,  no  definite 
response  was  made,  except  several  promises  by  the  attorney  for  the 
purchaser  to  the  attorney  for  the  plaintiffs,  "  to  inform  him  of  the 
amount  of  the  purchaser's  costs  and  disbursements.''  Pausing  at 
this  point  it  would  seem  that  the  plaintiffs  had  done  what  was 
proper  in  offering  to  re-imburse  the  purchaser  and  to  release  him 
from  his  purchase ;  and  had  the  learned  referee,  who  considered  all 
the  circumstances,  possessed  the  power,  he  doubtless  would  have 
ordered  the  purchaser  re-imbursed  and  the  sale  rescinded.  The 
plaintiffs  then  noticed  a  motion  for  an  order  to  that  effect  and  the 
purchaser,  in  November,  1870,  prepared  affidavits  to  oppose  the 
motion.  In  them,  it  appeared,  that  the  purchaser  had  assigned  his 
bid  to  George  G.  Andrews,  of  Brooklyn,  and  had  also  bought  cer- 
tain outstanding  claims  or  liens  upon  the  premises.  It  was  further 
set  forth  in  the  opposing  affidavits  that  repeated  requests  had  been 
made  of  the  plaintiffs'  attorney  to  file  the  summons  and  to  supply 
an  affidavit  of  the  signatures  of  the  parties  who  had  admitted  ser- 
vice of  the  summons.  But,  on  reference  to  the  referees'  report,  it 
will  be  seen  that  a  compliance  with  such  requests  would  not  suffice, 
for  there  were  other  material  defects  in  the  proceedings  pointed  out 
by  the  referee.  The  place  of  service  of  the  summons  was  not  in 
several  instances  specified,  and  that  is  a  statutory  requirement. 
There  was  a  mortgage  on  the  premises  alleged  to  have  been  paid, 
but  it  was  unsatisfied  of  record,  and  the  mortgagee  had  not,  so  far 
as  the  record  showed,  been  properly  served  with  the  summons.  The 
motion  thus  noticed  was  not  decided  until  the  10th  May,  1871, 
when  the  court  denied  the  motion  to  rescind  the  sale  and  ordered 
the  summons  to  be  filed  and  the  defects  in  the  service  thereof- to  be 
supplied. 

It  does  not  appear  by  the  papers  before  the  court,  that  it  is  in 
the  power  of  the  plaintiffs,  or  of  the  purchaser,  to  supply  such 
defects,  and  that,  it  seems  to  me,  is  an  unanswerable  reason  why 
the  order  applied  for,  at  special  term,  should  have  been  granted. 
The  learned  judge,  at  special  term,  put  his  decision  upon    the 
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ground  that  there  was  negligence  on  the  part  of  the  plaintiffs 
greater  than  on  the  part  of  the  purchaser.  But  on  the  papers  it  is 
not  a  question  of  negligence  ezclusiyely  ;  it  is  whether  the  plaintiffs 
have  power  to  supply  the  defects  in  the  proceedings.  It  no  where 
appears  they  could  do  so,  and  the  inference  drawn  by  the  referees 
was,  that  they  could  not.  Under  such  circumstances  it  would  seem 
to  be  the  dictate  of  justice,  that  the  purchaser  should  be  re-imbursed 
and  the  sale  rescinded. 

There  is  another  reason  why  the  motion  at  special  term  should 
have  been  granted.  On  the  facts  found  as  to  the  title  no  action  for 
partition  could  be  maintained,  for  the  entire  title  is  Tested  in  the 
plaintiffs.  The  action  was,  therefore,  one  to  remove  clouds  upon  the 
title.  It  should  have  been  tried  at  special  term,  and  the  decree  or 
judgment  removing  the  cloud  on  the  title  there  made.  The 
statutes  relating  to  partition,  and  under  which  the  referee  could  be 
ordered  to  sell  are  not  applicable.  No  sale  is  necessary  or  proper. 
If  the  apparent  liens  and  claims  of  the  defendants  are  only  clouds 
upon  the  title,  they  should  be  removed  by  appropriate  decree,  when 
the  title  would  be  cleared  and  the  plaintiffs'  ownership  established. 
They  could  then  sell  and  convey  their  own  premises  without  aid  of 
the  court,  if  they  desire  to  do  so.  If  any  of  them  desire  to  sell, 
and  the  others  do  not,  there  would  be  no  case  made  for  a  partition 
suit  with  all  the  owners  as  plaintiffs ;  but  an  action  should  be 
brought  with  the  former  part  owners  as  plaintiffs  and  the  others  as 
defendants. 

The  order  at  special  term  should  be  reversed,  and  an  order 
granted  to  re-imburse  the  purchaser  and  to  set  aside  the  sale;  the 
order  to  be  settled  on  two  days  notice. 

Ikgbahah,  p.  J.    I  concur  in  the  within  opinion.    I  am  also  of 

the  opinion  that  the  purchaser,  after  having  a  report  in  his  favor  on 

his  application  to  be  relieved  from  his  purchase  made  in  1862, 

should  have  taken  up  the  report  and  completed  his  motion.    He 

was  guilty  of  gross  laches  in  leaving  it  for  eight  years  and  then 

when  change  takes  place  in  the  value,  seek  a  different  remedy.    The 

order  should  be  reversed   as  stated  in  the  opinion  of  Justice 

Fancheb. 

Ordered  accordingly. 
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Bektz  y.  Thubbes  et  al,  executors,  eta 

Promissory  nates — joirU  note — eution  at  law  does  not  lie  against  representatioes 

of  deceased  joint  maker, 

A  promiBflory  note  waa  made  by  four  persons  jointly.  One  of  the  makers  died. 
The  holder  of  the  note,  after  it  became  due,  brought  action  thereon  against 
the  representatiyes  of  the  deceased  maker.  The  surviving  makers  were  not 
made  parties  and  the  complaint  did  not  allege  that  they  were  insolvent,  that 
plaintiff  had  exhausted  his  remedy  at  law  against  them  or  that  he  had  taken 
any  steps  to  collect  of  them.  Hdd,  that  the  action,  being  one  at  law,  could 
not  be  maintained  in  that  form  against  the  personal  representatives  of  the 
deceased  maker,  even  though  the  survivors  were  insolvent  at  the  time  of  its 
commencement. 

Action  upon  a  promissory  note  ;  verdict  in  favor  of  plaintiff 
ordered  by  the  court,  and  exceptions  ordered  to  be  heard  at  the 
general  term,  in  the  first  instance.    The  note  was  as  follows  ; 

«  $5,000.  New  Yobk,  April  19, 1865. 

"  Four  months  after  date  we  promise  to  pay  to  the  order  of  Adam 
Bentz,  five  thousand  dollars  at  the  Shoe  and  Leather  Bank,  value 
received.  "T.  G.  LrrrLB, 

"G.  E.  Mendum, 
"Samuel  J.  Sharp, 
"F.  Schumacher." 

The  action  is  against  the  executors  of  Mendum,  a  deceased  maker, 
the  complaint  simply  stating  the  note,  its  delivery  and  non-payment; 
that  Mendum  died  October  1st,  1865,  leaving  a  will  in  which  defend- 
ants were  named  executqrs ;  that  said  will  was  admitted  to  probate 
and  letters  issued  to  defendants  October  18th,  1865;  and  then 
demands  judgment  against  defendants  for  the  note  and  interest 
from  August  22d,  1865,  the  date  of  its  maturity. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  whole  amount 
claimed,  with  interest,  $7,581.24,  and  ordered  the  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term,  judgment  in  the 
mean  time  be  suspended.    To  this  direction  defendants  excepted. 

The  other  material  facts  appear  sufficiently  in  the  opinion. 

Bowdoifiy  Larocque  &  Barlow^  for  plaintiff. 
Oilbert  A  Smedleyy  for  defendants. 
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Bbadt,  J.  This  IB  an  action  at  law  brought  against  the  execu- 
tors of  one  of  several  joint  makers  of  a  promissory  note,  without 
adding  the  surviying  makers,  and  without  alleging  that  they  were 
insolyenty  or  that  the  plaintiff  had  exhausted  his  remedies  against 
them,  or  had  taken  any  steps,  or  made  any  efforts,  to  collect  his 
demand  from  such  suryivors  or  either  of  them. 

Upon  the  trial  the  defendants  moved  to  dismiss  the  complaint 
upon  the  ground  that  the  complaint  did  not  contain  facts  sufficient 
to  constitute  a  cause  of  action,  but  the  motion  was  overruled  and 
the  defendants  excepted. 

The  defendants  then  moved  for  the  affirmative  of  the  issue,  and 
the  motion  was  granted,  the  court  thus  again  deciding  that  the 
plaintiff  had  nothing  to  prove,  to  maintain  his  action  against  the 
personal  representatives  of  the  deceased  joint  maker.  Whatever 
may  be  the  rule  upon  a  proper  stat«  of  facts  authorizing  the  appli- 
cation of  equitable  principles,  there  can  bo  no  doubt  that  at  law, 
an  action  of  this  kind  cannot  be  maintained.  Voorhis  v.  ChildSy 
Bafr,  17  N.  Y.  354 ;  Bichter  v.  Poppenhausm,  42  id.  373  ;  Getty  v. 
BinssBy  49  id.  385.  In  the  first  case  cited,  the  action  was  brought 
against  the  survivors  of  a  firm  and  the  executor  of  a  deceased  mem- 
ber, without  allegations  either  of  action  against  surviving  partners 
or  of  their  insolvency.  The  court  reserved  the  question  whether 
the  insolvency  of  the  survivors  or  of  the  estate,  would  justify  a  joint 
action  against  the  survivors  and  the  representatives  of  the  deceased 
partner.  In  the  second  case  it  was  held  that  the  executor  of  a 
deceased  partner,  could  not  be  joined  in  an  action  at  law  to  collect 
a  partnership  indebtedness,  and  it  was  declared  that  the  creditor 
must  exhaust  his  remedy  against  the  survivors  in  the  first  instance, 
and  having  failed  to  collect  his  debt,  may  then  resort  to  equity  in 
a  proceeding  against  the  personal  representatives  of  the  deceased 
partner. 

In  Oetty  v.  Binsse,  the  last  case  cited,  it  was  held  that  in  case  of 
a  joint  obligation  if  one  of  the  obligors  die  his  representatives  are 
at  law  discharged,  and  the  survivor  alone  can  be  sued.  The  judg- 
ment was  unanimous. 

It  is  very  clear,  on  the  authority  of  these  cases,  that  an  action  at 
law  such  as  this  cannot  be  maintained  against  the  personal  represen- 
tatives of  the  deceased  joint  obligor. 

If  the  plaintiff  have  any  remedy  against  them,  it  is  in  equity,  and 
he  cannot  change  the  character  of  the  action  from  one  at  law  to 
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one  in  equity  upon  appeal.  Voorhis  v.  Childs,  JSz^r,  supra.  It  is 
no  response  to  this  yiew  that  the  answer  alleges  that  the  other 
makers  of  the  notes  were  wholly  insolvent  and  without  credit  at  the 
time  the  notes  were  made. 

The  question  is  not  whether  they  were  then  insolvent,  hut 
whether  they  were  so  at  the  commencement  of  this  action. 

It  may  he  that  the  purchase  made  hy  these  notes  placed  them  in 
funds  or  removed  their  insolvency.  K  it  were  otherwise,  however, 
it  would  make  no  difference. 

The  action,  in  its  present  form,  cannot  be  maintained  even  if 
they  were  insolvent  at  the  time  the  action  was  commenced. 

The  relief,  if  any,  against  the  personal  representatives  is  in  equity, 
and  that  form  of  procedure  requires  different  allegations,  proof  and 
forum.  Voorhis  v.  Childs^  E^i^r^  supra.  The  verdict  should,  for  these 
reasons,  be  set  aside. 

Ikgbahah,  p.  J.,  and  Babbett,  J.,  concurred. 

New  trial  ordered. 


Sakfobd  et  aly  appellants,  v.  White  et  ah 

Partition — unknoton  owner — eerviee  hy  puUieation, 

The  Code  does  not  provide  for  service  apon  unknown  parties  by  publication  in 
a  case  of  partition.  The  provisions  of  the  revised  statutes  iJone  apply  (8  R. 
S.  605)i  and  must  be  f oUowed. 

Accordingly  where  proceedings  were  taken  under  the  Code  in  an  action  of  par- 
tition, and  an  order  procured  directing  publication  in  the  State  paper  and  a 
newspaper  published  in  New  York,  held,  that  the  court  acquired  no  juris- 
diction over  unknown  persons  interested  in  the  estate,  and  a  purchaser  at  a 
sale,  under  such  proceeding,  was  entitled  to  be  relieved  from  his  purchase. 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Daniels,  denying 
plaintiff's  motion  to  compel  the  purchaser  to  take  title  in  partition. 
The  facts  were  contained  in  a  printed  statement  agreed  on  between 
the  parties,  and  are  sufficiently  stated  in  the  opinion. 

Charles  W.  Dayton^  for  appellants. 

Joseph  Beilesheim,  for  respondents. 
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Inqbaham,  p.  J.  In  this  case,  the  property  was  sold  in  partition 
The  purchaser  refused  to  take  the  title  on  account  of  defects  in  the 
proceedings,  and  a  motion  was  made  at  the  special  term  to  compel 
the  purchaser  to  complete  the  purchase.  This  was  denied,  and  the 
plaintiffs  appealed.  The  ground  of  objection  is  that  no  jurisdiction 
was  eyer  acquired  over  those  of  the  heirs  of  Kitchell  Bishop  and 
Jesse  Bishop,  whose  names  were  unknown.  These  persons  were 
described  in  the  complaint  as  "  the  legal  representatives  of  Kitchell 
Bishop  and  Jesse  Bishop,  deceased,  whose  names  are  unknown  to 
the  plaintiff; ''  and  there  was  also  an  averment  that  'Hheir  names 
and  places  of  residence  were  wholly  unknown  to  the  plaintiffs,  and 
they  cannot  ascertain  the  same.*'  These  proceedings  were  taken  nnder 
the  Code,  by  an  order  directing  a  publication  for  three  months 
in  the  State  paper,  and  in  a  newspaper  published  in  New  York. 
No  other  order  of  publication  was  made.  The  provisions  of  the 
135th  section  of  the  Code,  which  is  th6  only  one  providing  for  pub- 
lication, does  not  aid  this  proceeding.  That  section,  so  far  as  it 
applies  to  unknown  parties,  is  confined  to  actions  for  the  foreclosure 
of  mortgages,  and  makes  no  provision  suitable  to  partition  cases, 
nor  to  any  other  action  where  the  parties  are  unknown.  The  175th, 
section,  which  provides  for  using  a  fictitious  name  where  the  real 
name  is  unknown,  was  not  followed  in  this  case ;  and  if  it  had  been, 
it  would  not  have  removed  the  difficulty.  I  think,  it  is  clear  that 
the  Code  does  not  provide  for  such  a  case  as  the  present  one.  In  the 
absence  of  any  other  legislation  in  the  Code,  the-Kevised  Statutes, 
as  amended,  will  apply,  and  are  continued  as  applicable  to  partition 
cases  by  the  448th  section  of  the  Code.  The  R  S.,  3d  vol.,  p.  606, 
provided  as  follows :  "  If  any  party  having  an  interest  in  the  prop- 
erty is  unknown,  the  service  may  be  by  publication  of  the  petition 
for  three  months,  and  the  15th  section  directs  the  notice  to  be 
addressed  to  those  who  are  unknown,  having  or  claiming  any  inter- 
est in  the  premises.  The  act  of  1831,  p.  362,  altered  the  publication, 
by  requiring  a  description  of  the  premises  to  be  published,  and 
notifying  all  persons  interested  therein  to  appear.  The  act  of  1842, 
p.  363,  altered  the  time  of  publication,  but  did  not  change  the  char- 
acter of  the  notice.  That  remains  as  before  the  passage  of  the  act. 
It  is  not  pretended  that  any  such  notice,  as  required  by  either  of 
these  statutes,  was  published,  or  any  description  of  the  premises  to 
be  partitioned.  The  intent  of  the  statute  was  to  describe  the  prop- 
erty, and  thereby  give  notice  to  any  who  might  have  an  interest 
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without  such  a  description^  the  adyertisement  addressed  to  unknown 
owners  would  be  an  idle  ceremony.  See  Hyatt  y.  Pugsley,  23  Barb. 
303.  There  was  no  jurisdiction  obtained  oyer  the  persons  who  were 
unknown^  and  the  purchaser  should  be  relieyed  from  the  purchase. 
The  order  should  be  affirmed. 

FAif OHEB  and  Brady,  JJ.,  concurred. 

Order  affirmed. 


Budge  y.  Bundle  et  al.y  appellants. 

Bankruptey — action  agaiiut  bankrupt  pending  in  State  court -^dieeharge  mutt 

be  plead  at  firet  opportunity. 

An  action  was  commenced  in  1866  and  was  defended  and  bronght  to  trial  before 
a  referee.  In  1868,  defendants  were  discharged  in  bankruptcy.  In  1869,  judg- 
ment was  entered  upon  tbe  report  of  the  referee  against  defendants.  In  1870, 
defendants  applied  to  have  the  judgment  vacated  upon  the  ground  of  their 
discharge  in  bankruptcy.  Held,  that  the  motion  should  be  denied.  Defend- 
ants should  have  set  up  the  discharge  during  the  pendency  of  the  action. 

It  has  been  the  uniform  course  of  decisions,  both  in  regard  to  insolvent  and 
bankrupt  discharges,  that  the  debtor  must  plead  his  discharge  when  he  has 
the  opportunity,  and  if  he  omits  to  plead  it,  the  court  will  not  relieve  him  on 
motion. 

On  the  23d  July,  1866,  action  was  commenced  against  defendants 
as  factors^ for  the  proceeds  of  a  consignment  sent  them  by  plaintiff, 
which  it  was  alleged  had  been  fraudulently  misapplied  by  defend- 
ants to  their  own  use,  in  the  course  of  their  employment  as  agents 
and  factors  of  the  plaintiff.  The  matter  was  tried  before  a  referee, 
who  found  that  the  consignment  was  receiyed  by  defendants  as 
agents  and  factors  of  plaintiff,  was  sold  by  said  defendants,  and  the 
money  receiyed  by  them,  and  that  no  ''part  of  it,  although 
demanded,  has  been  paid  by  the  defendants  to  the  plaintiff;  but 
they  used  the  same  in  their  business,  and  applied  it  to  their  own 
use/'  and  that  the  plaintiff  is  entitled  to  recover.  Judgment 
ordered  accordingly. 

On  June  11, 1869,  judgment  was  entered. 

On  the  25th  of  April,  1870,  two  of  the  defendants  (the  appellants 
herein)  moyed  to  yacate  and  discharge  the  judgment  on  an  afBdayit 
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and  a  discharge  in  bankruptcy,  showing  that  the  said  defendants 
had  been  discharged  in  bankruptcy  on  the  I9th  December,  1868. 
This  motion  was  denied,  and  the  order  denying  it,  this  appeal  was 
taken. 

Vose  £  McDaniel  and  Everett  P.  Wheelery  for  appellants.  The 
case  was  referred  May  6, 1867.  The  petition  in  bankruptcy  was 
filed  June  1,  1868.  The  debt  was  then  in  dispute;  was  allowed 
to  go  on  to  judgment  to  ascertain  the  amount  due,  but  the  dis- 
charge is  from  all  debts  which  existed  on  the  1st  June,  1868. 
Bankrupt  Act,  §  32,  Bump  on  Bankruptcy,  453. 

Weeks  <&  Forster,  for  respondents. 

Ingraham,  p.  J.  Two  of  the  defendants  were  discharged  in 
bankruptcy  on  19th  December,  1868.  A  judgment  in  this  action 
was  recovered  on  11th  June,  1869.  Between  December,  1868,  and 
June,  1869,  no  application  or  attempt  was  made  to  set  up  the  dis- 
charge, and  the  plaintiff  was  allowed  to  obtain  judgment,  without 
objection  on  this  ground. 

Whatever  view  might  be  taken  of  the  question,  whether  the  cause 
of  action  was  one  of  a  fiduciary  character  or  otherwise,  is  not  yery 
material  to  the  decision  of  this  appeal.  Under  our  practice  and  the 
provisions  of  the  Code,  a  person  acting  as  a  factor  has  been  charged 
with  the  liabilities  arising  from  transactions  of  a  fiduciary  nature. 
I  see  nothing  in  the  bankrupt  act  sufficient  to  warrant  us  in  hold- 
ing otherwise  in  the  present  case.  The  defendant  received  the 
money  for  a  special  purpose  and  applied  it  to  his  own  use,  without 
any  authority  so  to  do. 

But,  independent  of  that  question,  the  defendants  have  no  right 
to  have  this  motion  granted.  After  the  discharge  was  obtained,  six 
months  elapsed  before  judgment  was  entered.  During  that  time, 
he  should  have  applied  for  leave  to  set  up  the  discharge  in  a  supple- 
mental answer.  Having  omitted  so  to  do,  he  loses  the  benefit  of 
the  discharge. 

It  has  been  the  uniform  course  of  decision,  both  in  regard  to 
insolvent  and  bankrupt  discharges,  that  the  debtor  must  plead 
his  discharge  when  he  has  the  opportunity;  and  if  he  omits  to  plead 
his  discharge,  the  court  will  not  relieve  him  on  motion.  Cross  v. 
Hobson,  2  Gai.  102;  Mechanics*  Bank  v.  Hazard,  9  Johns.  392 ;  Steto- 
art  v.  Oreen,  11  Paige  535 ;  Alcott  v.  Avery,  1  Barb.  Ch.  347 ;  Cost 
v.  Riley,  18  Johns.  54  ;  Desolry  v,  Morange,  id.  336. 
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The  reason  for  this  rule  is  obvious.    The  validity  of  a  discharge 

should  not  be  tried  on  affidavit,  and  if  the  defendant  will  not  set 

up  by  way  of  answer,  they  must  abide  by  the  result    The  order 

must  be  affirmed. 

Fanoheb,  J.,  concurred. 

Order  affirtned. 


Orocebs'  Bank  of  New  York,  appellant,  v.  Frrou. 

Accord  and  tatuf action  —  acMptance  by  creditor  of  a  gum  leM  than  amount  due 

in  payment —  tcTien  it  is  a  diicharge. 

Defendaot,  a  judgment  debtor,  in  companj  with  two  friends,  applied  to  the 
judgment  creditor  to  effect  a  oompromifie  of  the  judgment.  The  creditor 
declined  to  discharge  the  judgment,  alleging  that  he  wished  to  pursue  other 
debtors  included  in  it,  but  said  if  defendant  would  pay  25  per  cent,  and  give  an 
order  for  certain  wool,  he  should  not  be  troubled  or  pressed  for  the  balance, 
but  should  be  left  to  his  own  honor  and  option  to  pay  it.  Relying  on  the 
promise,  defendant's  friends  advanced  the  25  percent  and  defendant  gave  an 
order  for  the  wool,  which  was  taken  by  the  creditor  and  sold. 

Held,  that  the  agreement  in  question  being  made  not  only  with  the  defendant 
but  with  his  friends  who,  upon  the  strength  of  it,  advanced  money,  could  be 
enforced  against  the  plaintiff  and  was  a  satisfaction  of  the  debt. 

It  could  also  be  enforced  for  the  reason  that  the  creditor  accepted  the  wool  in 
addition  to  the  25  per  cent,  notwithstanding  the  wool  was  of  a  value  less  in 
amount  than  the  balance  of  the  debt. 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Faxcher,  bear- 
ing date  May  19, 1873,  setting  aside  an  order  of  Mr.  Justice  Barrett 
beaiing  date  February  1, 1873,  supplemental  to  the  execution,  for 
the  examination  of  the  defendant  upon  the  ground  that  the  debt 
had  been  satisfied.  The  evidence  before  the  referee,  to  whom  it  was 
referred  to  examine  and  report  as  to  the  alleged  payment  of  the 
judgment,  was  to  the  effect,  that  on  the  3d  day  of  August,  1872,  there 
became  due  from  the  defendant  to  the  plaintiff,  on  a  judgment  of 
that  date,  the  sum  of  $4,461.19. 

That  at  the  times  of  the  payments  hereinafter  mentioned,  there 
had  also  become  due  from  the  defendant  to  the  plaintiff,  a  certain 
other  sum  of  money  not  included  in  the  judgment. 

That  in  November,  1872,  the  defendant  being  engaged  in  negotia- 
cig  a  compromise  of  the  claims  of  his  creditors  on  a  basis  of  twenty- 
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five  cents  on  the  dollar,  visited  the  president  of  the  plaintiff's  bank 
in  company  with  John  B.  McPherson  and  John  N.  Pidcock,  for 
the  parpose  of  inducing  the  bank  to  join  the  other  creditors  in  the 
compromise. 

That  the  president  refused  to  join  in  the  compromise,  and  give 
the  defendant  a  final  release  from  his  indebtedness  to  the  plaintiff, 
assigning  as  a  reason,  that  he  intended  to  pursue  the  makers  of  the 
check  upon  which  said  judgment  was  recorered.  The  president  did 
promise,  however,  that  if  the  defendant  would  give  the  plaintiff  an 
order  for  certain  wool  and  pay  25  cents  on  the  dollar  of  his  indebt- 
edness to  the  plaintiff,  the  defendant  should  not  be  troubled  or 
pressed  for  the  balance,  but  should  be  left  to  his  own  honor  and 
option  to  pay  it,  and  that  he  could  go  on  in  business  without  being 
molested  by  plaintiff.  Relying  on  said  promises,  McPherson  and 
Pidcock,  on  the  13th  of  November,  1872,  advanced  the  25  per  cent 
of  said  judgment  of  14,461.19,  and  of  said  other  indebtedness  of 
the  defendant,  and  by  their  checks  paid  to  the  plaintiff  the  sum  of 
12,108.30,  and  the  defendant  gave  an  order  to  the  plaintiff  for  the 
wool,  which,  when  sold,  realized  the  sum  of  $1,055.54,  which  was 
applied  in  part  satisfaction  of  said  judgment 

That  said  sum  of  12,198.30  advanced  by  McPherson  and  Pidcock, 
was  applied  as  follows:  The  sum  of  $1,115.29  on  said  judgment, 
and  the  sum  of  $1,083.01  on  the  other  indebtedness  of  the  defend- 
ant At  the  time  of  the  above  transaction,  the  plaintiff 's  president 
signed  a  receipt  as  follows : 

"  Received  from  John  R  McPherson,  checks  for  $2,198.36,  it  being 
the  amount  said  to  be  paid  by  Wm.  Pitch  to  all  his  creditors,  on  a 
basis  of  twenty-five  cents  to  the  dollar,  to  all  creditors. 

(Signed)  "  Samuel  B.  White, 

''President.'* 

New  York,  November  13th,  1872. 

Stephen  B.  Brogue,  for  appellants. 
DooUttle,  Davis  di  Lyon,  for  respondents. 

Bradt,  J.  The  agreement  to  receive  25  per  cent,  and  an  order 
for  the  wool  given  by  the  defendant  and  never  to  molest  or  trouble 
him,  was  made  not  only  with  the  defendant,  but  his  firiends  Pid- 
cock and  McPherson,  who,  upon   the  faith  of  the  agreement, 
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advanced  the  25  per  cent  in  money.  The  president  of  the  bank,  as 
appears  by  the  evidence  before  us,  was  advised  by  them  that  the 
advance  would  be  made  on  the  strength  of  and  in  pursuance  to 
such  agreement  It  was,  therefore,  a  valid  obligation  on  the  part 
of  the  plaintiffs.  An  agreement  thus  made  with  a  third  person  to 
accept  less  than  the  demand  in  satisfaction  of  it  may  be  enforced. 
Bahcoch  v.  Dilly  43  Barb.  584,  and  cases  cited ;  Kellogg  v.  RicJiarda, 
14  Wend.  116 ;  Stemman  v.  Magnus,  11  East  390.  The  plaintiff's 
president,  with  whom  the  understanding  referred  to,  was  had, 
refused  to  discharge  the  debt,  it  is  true,  against  the  defendant  abso- 
lutely and  in  form,  but  that  was  because,  as  alleged  by  him,  he 
intended  to  collect  the  balance  from  the  maker  of  the  check.  The 
intention  was,  nevertheless,  to  release  the  defendant  from  any 
further  liability.  The  receipt  signed  by  him  shows  not  only  that 
the  agreement  was  made  with  third  parties,  but  that  the  payment 
was  to  accomplish  the  defendant's  discharge.  It  is  an  acknowl- 
edgment of  the  receipt  from  McPherson  of  checks  for  $2,198.30,  "it 
being  the  amount  said  to  be  paid  by  Wm.  Fitch  to  all  his  creditors, 
on  a  basis  of  25  cents  to  the  dollar  to  all  the  creditors,^'  These  con- 
clusions render  it  obligatory  to  affirm  the  order  made  at  special 
term.  It  is  not  deemed  necessary  to  consider  the  effect  of  signing 
the  receipt  in  reference  to  the  compact  off  compromise,  which  all 
the  creditors  of  the  defendant  had  signed  except  the  plaintiffs,  and 
of  which  they  had  been  advised.  It  may  be  that  that  paper,  taken 
in  connection  with  all  the  facts  disclosed,  might  be  held  to  relate 
to  and  become  a  part  of  the  compromise  deed  in  good  faith  to  the 
other  creditors.  It  may  be  here  remarked,  as  said  by  Nelson,  J.,  in 
Kellogg  v.  Richards^  supra,  "the  rule  that  the  payment  of  a  less 
sum  of  money,  though  agreed  by  the  plaintiff  to  be  received  from 
the  defendant  in  full  satisfaction  of  a  debt  exceeding  that  amount 
shall  not  be  so  considered  in  contemplation  of  law,  is  technical  and 
not  well  supported  by  reason.  Courts  of  law  have  departed  from 
it  upon  slight  grounds."  The  rule  rests  upon  the  mathematical 
proposition,  that  a  larger  cannot  be  paid  by  a  smaller  sum,  or  as  it 
is  put  by  Littleton,  section  344,  "  where  the  condition  is  for  the 
payment  of  twenty  pounds,  the  obligor  or  feoffor  cannot,  at  the 
time  appointed,  pay  a  lesser  sum  in  satisfaction  of  the  whole, 
because  it  is  apparent  thai  a  lesser  sum  cannot  he  a  satisfaction  of 
a  greater.^*    In  carrying  out  this  doctrine,  however,  the  moral  obli- 
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gation  to  perform  a  promise  deliberately  made  by  a  creditor,  was 
not  kept  in  yiew. 

Its  injustice  to  the  lender  of  the  money  to  the  debtor  to  assist 
him  in  carrying  out  the  agreement  is  apparent. 

By  continuing  the  debt  it  diminishes  his  security  and  leaves  a 
pecuniary  condition  of  the  debtor,  which,  if  known,  would,  no 
doubt,  have  prevented  the  lender  from  advancing  the  money.  The 
creditor  in  such  cases,  by  the  innocent  act  of  the  debtor,  is  assisted 
in  accomplishing  a  quasi  fraud  upon  the  lender,  who  loans  in  reli- 
ance upon  the  creditor's  promise  to  the  debtor,  and  the  expectation 
that,  freed  from  embarrassment,  the  latter  will  undoubtedly  be  able 
to  repay. 

If  the  result  of  this  rule  could  be  shown,  it  would,  I  entertain  no 
doubt,  demonstrate  many  unfortunate  consequences. 

The  court  of  appeals  in  this  State,  in  the  recent  case  Bunge  v. 
Koop,  48  N.  Y.  225,  where  it  appeared  that  the  plaintiff  agreed  with 
the  defendant  to  accept  less  than  the  debt  in  satisfaction  of  his 
claim,  leaving  it  to  the  honor  of  the  defendant  to  pay  an  additional 
sum,  was  obliged  to  hold  on  the  authorities  that  the  receipt  of 
ohecks  of  another  did  not  affect  the  question. 

It  did  not  in  other  words  make  the  agreement  valid  that  the 
money  by  which  it  was  (Consummated  was  loaned  to  the  debtor.  It 
is  not  difiQcult  to  conjecture  that,  under  such  impressions  as  herein 
suggested,  courts  should  regard  the  rule  technical  and  depart  from 
it  on  slight  grounds. 

I  entertain  no  doubt  that  it  should  be  modified,  at  least  to  the 
extent  of  holding  that  when  the  money  paid  is  loaned  in  good  faith 
to  accomplish  the  release,  the  creditor  cannot  withdraw. 

There  is,  however,  another  rule  of  law  which  may  be  invoked  for 
the  defendant's  benefit,  and  that  is,  that  the  giving  for  and  receipt 
of  the  order  for  wool  was  an  accord  and  satisfaction,  particularly 
when  considered  in  connection  with  the  twenty-five  per  cent  paid. 
We  find  in  Littleton,  supra,  same  section,  that  '^if  the  f coffer 
payeth  to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  or 
any  such  other  thing  in  full  satisfaction  of  the  money,  and  the 
other  receiveth  it,  this  is  good  enough  and  as  strong  as  if  he  had 
received  the  sum  of  money,  though  the  horse  or  other  thing  were 
not  of  the  twentieth  part  of  the  value  of  the  sum  of  money,  because 
the  other  hath  accepted  it  in  fall  satisfaction."  In  some  of  the  cases 
bearing  upon  the  subject  it  has  been  held  that  the  satisfaction  must 
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be  a  reasonable  one,  and  in  that  the  courts  have  again  essayed  to 
prevent  a  promissor  from  performing  his  agreement  voluntarily 
made. 

If  the  creditor  choose  to  accept  any  thing  given  other  than  money 
in  discharge  of  his  debts  his  right  to  do  it  cannot  be  denied,  nor 
can  the  right  of  the  debtor  be  denied  to  make  honestly,  without 
covin,  such  a  fortunate  or  prosperous  compact 

This  restriction  upon  or  limitation  of  the  doctrine  has  again  been 
qualified  by  the  proposition  that  the  contrary  of  its  being  a  reason- 
able satisfaction  must  not  appear  on  the  case.  These  distinctions 
appear  on  the  cases  hereafter  cited. 

The  accord  or  agreement  to  accept  the  order  having  been  shown, 
and  the  order  having  been  taken  the  satisfaction  contemplated  by 
law,  no  good  reason  appearing  to  prevent  it  has  occurred,  and  the 
debt  was  discharged.  See  Littleton,  aupru;  Watkinson  v.  IngUsby 
el  aly  5  Johns.  Eep.  386;  Anderson  t.  Highland  Turnpike  Co^  16 
id.  86. 

The  order  appealed  from  should  be  affirmed. 

Ikgbaham,  p.  J.,  and  Fancheb,  J.,  concurred. 

Order  affirmed. 


Dent,  plaintiff  in  error,  v.  The  People. 

Writ  of  error  — facts  not  appearing  in  return. 

Where  a  prisoner  on  a  writ  of  error  did  not  have  a  judgment  record  made  up 
which  would  show  the  proceedings  at  the  trial,  but  contented  himself  with  a 
return  containing  the  indictment,  testimonj,  charge  of  court,  verdict  and 
sentence ;  held,  that  the  court  could  not  interfere  with  the  result,  upon  the 
ground,  that  certain  matters  necessary  to  give  validity  to  the  proceedings  were 
omitted.    The  fact  of  such  omission  not  appearing  by  the  return. 

The  plaintiff  in  error  was  convicted  in  the  New  York  oyer  and 
terminer,  of  the  offense  of  burglary  in  the  third  degree.  The 
opinion  states  the  question  discussed  on  the  appeal. 

W.  F.  ffowey  for  plaintiff  in  error. 

B.  K.  Phelps,  district  attorney,  for  people. 
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Ikobahah,  p.  J.  The  priflo&er  was  tried  in  the  oyer  and  tenn- 
iner,  and  convicted  of  a  felony.  A  writ  of  error  was  brongbt  to 
this  court  The  return  to  the  writ  of  error  contains  the  indict- 
menty  the  testimony,  the  charge  of  the  conrt,  the  yerdict  and  the 
sentence.  No  record  appears  to  have  been  made  up,  and  none  is 
returned  to  this  court.  "" 

To  sustain  this  writ  of  error,  it  is  chumed  that  the  judgment 
should  be  reversed  because  it  does  not  appear  that  the  prisoner  was 
present  on  the  trial,  and  because  it  does  not  appear  that  the 
prisoner,  before  sentence,  was  asked  what  he  had  to  say  why  judg- 
ment should  not  be  pronounced  against  him.  There  can  be  no 
doubt,  but  that  both  of  the  matters  referred  to  were  necessary  to 
give  validity  to  the  proceedings  on  the  trial.  The  presence  of  the 
prisoner  is  required  by  statute  {2  B.  S.  734),  and  the  inquiry  as  to 
reasons  against  the  sentence  has  been  always  deemed  necessary  in 
England  and  this  country  in  capital  cases,  and  generally  in  cases  of 
felonies.  The  only  question  then  is,  whether,  as  this  case  is  pre- 
sented to  us,  we  have  any  return  that  will  authorize  us  to  pass  upon 
this  question.  There  is  no  record  of  judgment  returned  to  us.  The 
prisoner  might,  if  he  had  seen  fit,  required  the  record  to  be  made 
up  by  the  district  attorney,  and  if  not  done  by  him,  the  prisoner  was 
allowed  to  make  it  up  under  the  direction  of  the  court  3  B.  S.  1031. 
He  has  not  done  so,  but  contented  himself  with  the  evidence,  and 
the  verdict  and  sentence.  The  law  allows  the  clerk,  on  the  filing  of 
a  writ  of  error,  to  return  a  transcript  of  the  indictment,  bill  of 
exceptions  and  judgment  of  the  court,  certified  by  the  clerk.  2  B. 
S.  741.  Neither  of  the  matters  required  to  be  returned  would  fur- 
nish any  evidence  as  to  the  grounds  relied  on  in  this  case.  It  is  not 
necessary  in  a  bill  of  exceptions  to  state  the  presence  of  the  pris- 
oner on  the  trial,  nor  in  entering  the  judgment  of  the  court  on  the 
minutes  is  it  necessary  to  state  what  preceded  the  judgment  If 
the  prisoner  wishes  to  avail  themselves  of  such  objection,  he  should 
apply  to  have  the  judgment  record  made  up,  which,  when  settled 
by  the  court,  would  show  the  proceedings  on  the  trial.  The  decis- 
ion of  the  court  of  appeals  in  Messner  y.  The  People,  45  N.  Y.  1, 
settles  the  question  raised  here,  if  there  had  been  a  judgment  record 
returned.  In  the  present  state  of  the  criminal  law  the  necessity  of 
such  strictness  would  be  relaxed  without  injury  to  the  prisoner. 
No  cases  are  now  tried  where  prisoners  are  not  defended  by 
counsel,  and  when  the  prisoner  is  present,  as  he  must  be  to  be  sen- 
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tencedy  there  would  seem  to  be  no  hardship  in  requiring  him  to 
claim  the  privilege,  if  he  insists  upon  it,  before  judgment  is  pro- 
nounced. I  am  of  the  opinion  that  this  case  does  not  present  the 
necessary  facts  on  which  the  prisoner's  objections  are  based^  and 
that  if  he  intended  to  urge  them  he  should  haye  applied  for  the 
making  up  of  the  judgment  The  bill  of  exceptions  is  made  by 
the  prisoner,  and  to  permit  him  to  take  advantage  of  omissions 
made  by  him  therein,  would  be  opening  a  door  for  the  introduction 
of  a  course  of  proceeding  not  calculated  to  entitle  the  administra^ 
tion  of  justice  to  respect.    The  judgment  should  be  affirmed. 

Fakgheb  and  Bbady^  JJ.,  concurred. 

•     --  Judgment  affirmed. 


Detwiller  v.  The  MAYOBy  etc.,  of  New  Yobe:,  appellants. 

Municipal  appropriatioru — I^eto  York  city — fire-iocrks — advertising  far  bids 
— contracts  by  committees  —  act  of  1866 — cha/rter  of  1857  —  duties  of  con- 
tractor toith  city. 

The  common  ooancil  of  New  York  in  June,  1869,  apxrainted  a  special  oommlt- 
tee  to  make  arrangements  for  celebrating  the  fourth  of  July,  and  appropria- 
ted  $30,000  to  pay  the  expenses,  to  be  taken  from  the  appropriation  for  city 
contingencies.  The  committee  purchased  a  quantity  of  fire-works,  which 
were  used  in  the  celebration,  from  plaintiffs  who  were  manufacturers  of  fire- 
works.   In  an  action  against  the  city  to  recover  the  price  of  such  fire-works ; 

Held,  that  the  articles  being  of  a  peculiar  character,  depending  entirely  upon 
the  skill  of  the  manufacturers,  the  committee  were  warranted  in  making  the 
contract  without  advertising  for  and  receiving  bids  upon  the  work. 

Held,  also,  that  the  provision  in  the  act  of  1866  requiring  money  applicable  to 
the  payment  of  the  claims  was  only  operative  as  to  the  year  for  which  it  was 
passed,  and  did  not  apply  subsequently. 

Section  7  of  the  charter  of  1857,  relating  to  advertising  for  proposals,  etc,  was 
intended  to  apply  to  proceedings  affecting  the  real  estate  of  the  city,  and  does 
not  apply  to  an  article  purchased  for  the  city,  under  a  resolution  of  the  com- 
mon council. 

The  28th  section  of  the  charter  of  1857  requiring  an  appropriation  to  be  previ- 
ously made  for  any  expense  incurred  by  a  department  or  officer  of  the  city, 
did  not  apply  to  the  purchase  in  question ;  that  was  not  made  by  a  depart- 
ment or  officer,  but  by  a  special  committee.  • 

There  was  an  appropriation  for  the  purchase.  The  fact  that  the  amount  was 
to  be  taken  from  the  sum  appropriated  for  dty  contingencies  did  not  impose 
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on  plaintiff  the  dutj  of  aacertaining  how  much  of  that  sum  was  anezpended. 
The  reference  to  the  Bource  from  which  the  money  waa  to  be  taken  waa 
merely  directory,  and  did  not  affect  plaintiff's  right  to  pay 'for  the  gooda 
famished. 

This  is  an  appeal  from  order  denying  defendants'  motion  for  a 
new  trial  on  the  judge's  minutes.  This  action  was  brought  by  the 
assignee  of  Lillienthal  &  Co.,  for  fire-works  sold  and  delivered  by 
that  firm  to  the  defendants  on  July  4,  1869,  for  the  agreed  price  of 
$22,000.  Defendants  deny  the  purchase  of  the  fire-works,  or  that 
any  money  was  appropriated  by  the  common  council  to  pay  there- 
for, and  aver  that  there  is  not  now,  nor  has  there  been,  any  money 
in  the  treasury  of  defendants  applicable  or  appropriated  to  the  pay- 
ment of  plaintiff's'  claim.  Defendants  moved  on  the  trial  to  dis- 
miss the  complaint,  on  the  grounds  stated  in  the  opinion,  which 
motion  was  denied,  and  a  verdict  rendered  for  plaintiff  for  the  fuU 
amount  of  his  claim. 

E.  Delafield  Smithy  counsel  to  the  corporation,  for  appellants. 
The  only  legal  mode  of  contracting  with  defendants  for  the 
pajrment  of  supplies  furnished  to  them,  was  by  compliance  with 
section  38,  charter  of  1857 ;  Valentine's  Laws,  p.  278 ;  Donovan  v. 
Mayovy  3  N.  Y.  293.  Barleni  Gas  Co.  v.  Mayor,  33  id.  309,  does  not 
apply,  as  there  was  here  no  public  emergency,  and  competitive  offers 
could  have  been  procured.  It  should  have  been  proved  that  there 
was  money  in  the  treasury  applicable  to  this  claim  in  pursuance  of 
Act  of  1866.  Tribune  v.  Mayor,  48  Barb.  240.  Proper  advertise- 
ment was  not  made.  Valentine's  Laws,  269.  The  plaintiff  can  re- 
cover only  on  a  complete  contract,  specifying  price  of  goods,  etc.,  in 
detail.    20  N.  Y.  717  ;  22  id.  162. 

Simon  Sterns,  for  respondent,  cites  Jones  v.  Mayor,  7  Bobt  212 ; 
§  7  of  Act  of  1867,  does  not  apply.  Harlem  Oas-light  Co,  v.  Mayor, 
33  N.  Y.  309 ;  §  10  chap.  876,  Laws  of  1866,  and  §§  6  and  6  of 
chap.  586  of  Laws  1867,  are  unconstitutional  within  article  3,  sec- 
tion 16  of  constitution. 

Ingbaham,  p.  J.  This  action  was  brought  to  recover  for  fire- 
works furnished  to  the  defendants  on  July  4th,  1869.  There  was  no 
specific  contract  for  the  price  to  be  paid,  but  a  resolution  was  passed 
by  the  common  couusel  and  approved  by  the  mayor  June  16,  1869, 
appointing  a  special  committee  to  make  arrangements  to  celebrate 
the  anniversary  of   American    Independence,  and  appropriating 
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t30,000  to  pay  the  expenses,  to  be  taken  from  the  appropriation  for 
city  contingencies.  Under  this  resolution  the  committee  author- 
ized the  firm  of  Lillienthal  &  Co.  to  famish  t22,000  worth  of  fire- 
works for  the  purpose  therein  mentioned.  The  proof  shows  the 
delivery  of  the  fire-works  and  their  yalue  to  be  122,000.  The  defense 
was  based  upon  the  statutory  prohibitions  as  to  contracts  and  the 
expenditures  of  money  without  appropriation  which  will  be  noticed 
hereafter.  They  were  severally  overruled  upon  the  trial  and  the 
jury  rendered  a  verdict  for  the  plaintiff.    The  defendants  appealed. 

Under  ordinary  circumstances  the  proof  on  the  part  of  the  plaintiff 
was  amply  sufficient  to  establish  a  good  cause  of  action  in  favor  of 
plaintiff,  who  was  the  assignee  of  Lillienthal  &  Co.,  for  whatever  was 
shown  to  be  the  value  of  the  articles  furnished  under  the  authority 
of  the  committee.  The  defendants  moved  for  a  dismissal  of  the 
complaint  on  the  following  grounds :  Ist  That  the  amount  involved 
exceeded  $250,  and  should  therefore  have  been  done  by  contract 
after  the  reception  of  bids  therefor.  2d.  That  there  was  no  money 
in  the  treasury  applicable  to  the  plaintiff's  claim.  These  were  over- 
ruled. It  was  also  objected  that  the  resolution  was  not  duly  pub- 
lished, and  that  no  sufficient  appropriation  had  ever  been  made  as 
required  by  the  charter  of  1857  (Laws  of  1857,  chap.  886)  and  the 
act  of  1866.     (Laws  1866,  chap.  876,  §  10.) 

As  to  the  first  objection  it  seems  to  be  sufficient  to  say  that  this 
contract  was  for  articles  of  a  peculiar  character  depending  entirely 
on  the  skill  of  the  manufacturers,  and  for  which  a  general  adver- 
tisement for  proposals  could  not  well  be  made.  The  same  princi- 
ples which  sustained  the  contract  in  the  case  of  the  Harlem  Gas  Co. 
would  be  applicable  here  and  would  warrant  the  making  of  this 
contract  without  receiving  bids  to  do  the  work. 

As  to  the  second  objection  that  there  was  no  money  in  the  treas- 
ury applicable  to  the  payment  of  this  claim  in  pursuance  of  the  act 
of  1866.  In  Quinn  v.  The  Mayor,  etc.,  this  section  was  held  to  be  only 
operative  as  to  the  year  for  which  it  was  passed  and  that  it  did  not 
apply  subsequently.  This  case  was  affirmed  in  general  term  and  in 
the  court  of  appeals. 

The  next  objection  is  that  the  resolution  under  which  these  arti- 
cles were  furnished  to  the  city  was  not  advertised,  in  pursuance  of 
section  7  of  the  charter  of  1857. 

That  section  only  applies  to  resolutions  and  reports  of  commit- 
tees, which  recommend   any  specific  improvement  involving   the 
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appropriation  of  public  moneys  or  the  taxing  or  assessing  of  the 
citizens  of  the  city.  The  present  resolution  is  not  within  the  terms 
of  this  section.  It  does  not  recommend  any  specific  improvement, 
nor  does  it  tax  or  assess  the  citizens  of  the  city. 

That  section  was  intended  to  apply  to  proceedings  affecting  the 
real  estate  of  the  city,  such  as  improving  the  streets  or  squares,  and 
to  similar  improvements,  which  were  to  be  paid  for  by  an  appropria- 
tion of  public  money  or  by  assessment  upon  the  property  of  indi- 
viduals. It  does  not  apply  to  an  article  purchased  for  the  city, 
under  a  resolution  passed  by  the  common  council. 

The  remaining  objection  is,  that  there  was  no  proof  that  there 
was  money  in  the  treasury  applicable  to  the  payment  of  this  claim 
which  had  been  appropriated  therefor.  The  words  of  the  twenty- 
eighth  section  of  the  charter  of  1857  are :  **  No  expense  shall  be 
incurred  by  any  of  the  departments  or  oflGicers  thereof,  whether  the 
object  of  expenditure  shall  have  been  ordered  by  the  common  coun- 
cil or  not,  unless  an  appropriation  shall  have  been  previously  made 
covering  such  expense." 

It  is  clear  that  this  expenditure  was  not  incurred  by  any  head  of 
a  department  or  any  officer  of  the  city.  It  was  incurred  by  a  com- 
mittee of  the  two  boards,  under  a  resolution  of  the  common  coun- 
cil. It  was  entirely  independent  of  any  department  or  of  any  officer 
of  the  city  government.  As  such,  it  does  not  come  within  the  pro- 
visions of  the  section,  nor  was  any  thing  therein  applicable  to  the 
claim  now  in  controversy. 

The  objection  that  there  was  no  appropriation  for  this  expendi- 
ture is  answered  by  the  resolution  itself,  which  appropriates  the 
sum  of  $30,000  for  the  purposes  contetnplated  in  the  resolution.  It 
is  true  that  it  directs  the  sum  to  be  taken  from  that  of  county 
contingencies,  but  I  do  not  think  it  was  the  duty  of  the  plaintiff  to 
inquire  further  than  to  see  if  the  appropriation  was  duly  made.  He 
was  not  bound  to  go  further  and  examine  the  books  to  ascertain 
how  much  of  that  appropriation  remained  unexpended.  That  ref- 
erence to  the  source  from  which  the  money  was  to  be  obtained  was 
merely  directory,  and,  as  such,  did  not  affect  the  right  of  the  plain- 
tiff to  be  paid  for  the  goods  furnished. 

There  was  no  error  on  the  trial  for  which  the  judgment  should 
be  reversed. 

Judgment  affirmed^  with  costs. 

Beady,  J.,  concurred. 


OCTOBER  TERM,  1873.  661 

Puaej  ▼.  Bradley. 


PusET  ei  oL  y.  Bradley  et  al.,  appellants. 
JwriBdietion  —  ir^unetion — harihtwptey  proceedings  —  meehanke^  lien, 

A  finn  of  contractors  who  had  a  claim  for  work,  etc.,  against  a  railroad  com- 
pany which  was  disputed,  filed  a  mechanics'  lien  under  chap.  539,  Laws  of 
1870,  upon  which  they  brought  suit  to  foreclose,  and  also  filed  a  petition  in 
bankruptcy  against  the  company. 

In  an  action  against  such  contractors  by  another  contractor  and  the  company, 
for  an  equitable  adjustment  of  the  claims  of  the  contractors,  held,  that  this 
court  could,  by  injunction,  restrain  the  firm  named  from  continuing  the  bank- 
ruptcy proceedings,  and  should  do  so,  especially  as  the  parties  instituting 
snch  proceedings  had  invoked  the  jurisdiction  of  this  court  to  foreclose  the 
lien. 

Appeal  from  an  order  continuing  an  injunction. 

The  case  is  as  follows :  On  the  9th  December^  1871,  Charles  J. 
Pusey  contracted  with  the  Sodus  Point  and  Southern  Bailroad  Com- 
pany to  furnish  it  with  rails,  materials,  rolling  stock  and  equipment 
of  the  yalue  of  about  1450,000. 

On  the  9th  January,  1872,  Patrick  W.  Bradley  and  Peter  Nichol- 
son contracted  with  said  company  to  construct  a  portion  of  its  road- 
bed. This  contract  was  made  on  the  basis  of  surveys  and  measure- 
ments made  by  Caleb  A.  Canfield,  the  company's  chief  engineer, 
and  at  prices  fixed  by  Bradley  and  Nicholson,  whereby  it  appeared 
that  the  cost  of  their  work  would  not  exceed  $56,000.  On  the  16th 
of  April,  1872,  Charles  J.  Pusey  contracted  with  the  company  to 
finish  the  road  and  to  pay  money  to  become  due  various  contractors, 
among  whom  were  Bradley  and  Nicholson. 

Pusey  was  to  receive  his  pay  in  bonds  of  the  company.  Bradley 
and  Nicholson  in  cash,  80  per  cent,  on  the  13th  of  each  month,  and 
the  balance  when  their  work  was  completed.  The  80  per  cent  to 
be  calculated  from  the  monthly  estimates  of  the  company's  engineer, 
and  the  20  per  cent  by  his  final  estimate  on  the  finished  work.  By 
their  contract  Bradley  and  Nicholson  were  to  finish  their  work  by 
July  1st,  1872,  or  to  forfeit  $100  a  day  thereafter.  After  Pusey's 
contract  of  April  16, 1872,  the  monthly  estimates  of  the  company's 
engineer  greatly  exceeded  the  original  estimates.  Watkins,  an  engi- 
neer, was  then  employed  to  examine  the  work  and  protect  Pnsey's 
interest    Canfield  refused  to  give  Watkins  access  to  his  notes  and 
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memoranda.  Tl^e  company  then  appointed  Watkins  assistant 
engineer,  but  still  Ganfield  would  not  giye  him  access  to  his  papers. 
Ganfield  resigned  on  September  Ist,  1872,  to  take  effect  October 
22d,  1872,  and  on  the  latter  day  he  ceased  to  act  as  the  company's 
engineer.  Prior  to  this  he  extended  the  time  of  Bradley  and  Nich- 
olson to  complete  their  contract  to  November  1, 1872.  On  the  10th 
October,  1872,  he  gave  them  another  similar  extension  to  December 
1, 1872,  and  on  October  15,  1872,  he  gave  them  a  third  extension  to 
January  1st,  1873,  all  without  the  consent  of  the  company.  On 
October  22d,  1872,  Ganfield  made  a  final  estimate  of  Bradley  and 
Nicholson's  work,  although  it  was  not  to  be  completed  till  the  Ist 
January,  1873.  Watkins  now  became  chief  engineer  of  the  company. 
He  had  never  been  able  to  get  the  "cross-section"  notes  of  Ganfield, 
so  he  could  not  measure  the  work  with  absolute  accuracy.  From 
the  best  measurements  he  could  make  he  concluded  that  Canfield's 
estimates  were  grossly  incorrect  and  always  in  favor  of  the  contract- 
ors and  against  the  company.  Altogether,  Bradley  and  Nicholson 
have  received  168,000  for  work  which  was  estimated  at  the  outset  at 
$56,000,  but  by  Ganfield's  final  estimate  $30,000  more  appears  to  be 
due  them.  The  company  refuse  to  pay  this  sum  without  an  addi- 
tional measurement  of  the  work.  To  compel  payment,  Bradley  and 
Nicholson  filed  a  mechanic's  lien  under  chap.  529,  Laws  of  1870> 
which  they  proceeded  to  foreclose,  and  also  filed  a  petition  in  bank- 
ruptcy against  the  company. 

In  neither  of  those  actions  was  Pusey  a  party.  He  and  the  rail* 
road  company  thereupon  commenced  this  action,  praying  for  an 
equitable  adjustment  of  the  claims  of  the  contractors,  and  asking 
that  judgment  be  rendered  in  favor  of  the  party  entitled  to  it,  and 
in  the  meanwhile  that  Bradley  and  Nicholson  be  restrained  from 
proceeding  in  either  of  these  suits. 

Barney,  Butler  &  Parsons  and  Thos.  H.  Hubbard,  for  respond- 
ents. The  court  can  restrain  the  parties  from  proceeding  in  their 
action  to  enforce  this  alleged  mechanic's  lien.  Mead  v.  Merrett,  2 
Paige,  402 ;  Daniese  v.  AUen,  3  Abb.  Pr.  N.  S.  212 ;  Vail  v.  Knapp, 
49  Barb.  299.  The  court  can  restrain  the  parties  from  proceeding 
under  their  petition  in  bankruptcy.  Schuyler  v.  PeUissier,  3  Edw. 
Gh.  203 ;  Ex  parte  Christie,  3  How.  (I?.  S.)  292. 

8.  S.  Patridge,  for  appellants  Bradley  and  Nicholson. 
John  J.  Van  Allen,  for  appellant  Galeb  A.  Ganfield. 
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Bbadt,  J.  If  the  claim  of  Bradley  and  Nicholson  is  not  just,  it 
can  be  contested  by  the  company,  in  the  proceeding  to  enforce  the 
lien  acquired  by  the  laws  of  this  State.  Ch.  402,  Laws  of  1854,  p. 
1086,  §§  13,  14 ;  Laws  1858,  p.  324 ;  Laws  1870,  p.  1283.  The 
plaintiffs  are  not  therefore  entitled  to  the  continuance  of  the  in- 
junction granted  in  all  respects.  This  conclusion  is  the  result  of 
several  examinations  of  this  controyersy,  so  far  as  it  is  disclosed 
by  the  papers.  If  the  company  were  in  collusion  with  Bradley  and 
Nicholson,  or  were  friendly  to  them  and  their  claim,  it  would  be 
otherwise  as  to  the  plaintiff  Pusey,  but  it  is  not  so.  The  company, 
on  the  contrary,  are  adverse  to  them,  and  deny  the  validity  of  their 
alleged  demand,  having  already  appeared  in  the  action  brought  to 
enforce  it,  and  set  up  substantially  the  same  matters  in  defense 
which  are  here  relied  upon.  Whatever  may  be  legally  proved  to 
show  the  falsity  of  the  claim  made,  can  be  given  in  evidence  in  the 
action  to  enforce  the  lien.  The  company  is  therefore  in  a  position 
to  secure  its  own  rights ;  and  if  successful,  the  apprehensions  of  the 
plaintiff  will  be  groundless,  but  if  otherwise,  then  the  defendants 
Bradley  and  Nicholson  must  be  regarded  as  justified  in  their  pro- 
ceedings so  far  as  they  may  be  successful.  The  plaintiff  Pusey 
being  only  a  creditor  of  the  company,  and  the  debtor  having  done 
nothing  unlawful  to  his  injury,  either  directly  or  indirectly,  by  col- 
lusion or  otherwise,  and  the  defendants  Bradley  and  Nicholson 
having  resorted  to  a  legal  mode  of  redress,  in  which  the  rights  of 
the  company  can  be  protected,  it  seems  that  he  is  not  in  the  rela- 
tion to  the  parties,  or  either  of  them,  which  entitles  him  to  demand 
from  this  court  its  equitable  interference  to  the  extent  asked.  It 
may  here  be  remarked  also,  that  in  the  action  to  enforce  the  lien 
there  can  be  little  doubt  under  the  provisions  of  section  14  of  the 
act  creating  it,  supra,  and  of  the  Code,  that  the  court  in  which  it  is 
pending  has  the  right  after  issue  joined  to  make  any  person  a  party 
who  may  be  necessary  to  a  full  determination  of  all  the  equities 
involved.  In  regard,  however,  to  the  proceedings  in  bankruptcy  a 
different  result  must  ensue.  The  plaintiff  Pusey  has  taken  a  large 
amount  of  the  bonds  of  the  company,  and  the  extraordinary  proceed- 
ings in  bankruptcy  are,  if  continued,  well  calculated  to  destroy  the 
value  of  his  securities  and  to  deprive  him  of  his  compensation  for 
meritorious  services  in  constructing  the  road,  and  in  that  way  con- 
tributing to  the  security  of  the  defendants  Bradley  and  Nicholson, 
assuming  their  lien  to  be  good.     The  defendants  Bradley  and 


664  FIRST  DEPARTMENT, 

Piuej-  T.  Bradle7. 

Nicholson  cannot  avail  themselyes  of  their  adyantages  acquired  by 
the  lien,  and  nrge  the  bankruptcy  of  the  company,  which  might  be 
attended  with  disastrous  consequences,  at  the  same  time  in  different 
tribunals  upon  a  disputed  claim.  It  would  be  against  principles  of 
natural  justice  and  equity  to  allow  such  an  oppressire  course  of 
procedure.  It  is  true  that  it  may  be  well  questioned  whether  the 
creditor,  who  secures  a  preference  by  lien,  is  not  obliged  to  surrender 
it  in  order  to  commence  proceedings  under  the  bankrupt  act,  but 
this  question  we  are  not  called  upon  now  to  consider.  Upon  the 
propriety  of  restraining  the  party  in  these  proceedings,  the  yiews 
expressed  by  Justice  Fakoheb,  in  this  case,  at  special  term,  meet 
with  our  approbation.  The  parties  to  fraudulent  or  oppressiye  pro- 
ceedings in  another  court  may  be  enjoined.  This  is  a  distinction 
pointed  out  in  Schuyler  y.  Pelissier,  3  Edw.  Gh.  203,  205,  and  is 
recognized  in  Sz  parte  CTirisiie,  3  How.  (U.  S.)  292.  Justice  Story 
declared  in  the  case  last  cited,  that  proceedings  in  a  State  court 
might  be  suspended  or  controlled,  not  by  acting  on  the  courts,  but 
by  acting  on  the  parties  through  the  instrumentality  of  an  injunc- 
tion or  other  remedial  proceedings.  And  Sutherland,  J.,  in 
JV.  T.  d  N.  H.  R.  R,  Co.  y.  Schuyler^  17  How.  464,  pronounced  the 
same  doctrine.  See,  also,  decision  of  Justice  Inqraham  to  same 
effect  in  same  case,  6  Abb.  Pr.  239.  In  this  litigation  the  defend- 
ants Bradley  and  Nicholson  and  the  company  are  already  before 
this  court  in  another  action  in  reference  to  the  subject-matter  of 
this  action,  and  at  the  instigation  of  the  defendants  Bradley  and 
Nicholson,  and  there  is,  therefore,  an  additional  reason  why  the 
control  of  parties  should  be  exercised.  They  inyoked  the  jurisdic- 
tion of  this  court,  and  must  abide  by  it.  By  enjoining  them  from 
proceeding  in  bankruptcy,  and  permitting  their  action  to  enforce 
their  lien  to  proceed,  substantial  justice  will  be  done  to  all  partiea 
The  order  made  at  special  term  will  be  modified  accordingly. 

Ikorahak,  p.  J.,  concurred. 

Order  modified  accordingly. 
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Smith  et  ah  y.  Meybbs  et  dl.,  appellants. 

Arreit  in  oml  action — bringing  drfendant  into  State  by  wibterjiige. 

Plaintiff's  clerk  obtained  a  warrant  against  defendant  in  Philadelphia,  upon  the 
charge  that  he  was  a  fugitive  from  justice.  Defendant,  to  avoid  "  a  requisi- 
tion from  Albany  "  and  publicity,  consented  to  come  with  the  clerk  to  New 
York.  Upon  his  arrival  in  New  York,  defendant  was  arrested  in  a  civil 
action.  There  was  no  indictment  or  criminal  charge  against  defendant,  and 
the  warrant  in  Philadelphia  was  obtained  unjustifiably.  Hddy  that  the  arrest 
here  was  void. 

The  employment  of  any  subterfuge,  scheme,  enterprise,  pretense  or  design,  by 
which  a  defendant  is  brought  into  this  State,  for  the  purpose  of  arresting  him, 
must  fail,  unless  it  is  warranted  by  the  law  of  the  land,  and  the  question 
does  not  depend  upon  the  honest  convictions  of  the  persons  engaged  in  the 
project,  but  upon  the  legality  of  the  act. 

This  is  an  appeal  from  an  order  made  by  Mr.  Jastice  Habdin, 
March,  5, 1873,  denying  a  motion  made  on  behalf  of  the  defend- 
ant Meyers,  to  set  aside  the  service  of  an  order  of  arrest  and  the 
summons  and  complaint  in  this  action.  The  original  order  of 
arrest,  was  in  a  civil  action  for  fraud  of  the  defendant  and  others,  and 
"was  made  by  Mr.  Justice  Davis,  Feb.  11, 1873,  and  the  bail  was 
fixed  at  $8,000.  The  summons  and  order  of  arrest  were  served  on 
Meyers  simultaneously  by  the  sheriff  of  the  county  of  New  York, 
on  the  24th  of  Febniary,  1873,  immediately  on  his  arrival  by  the 
train  from  Philadelphia. 

It  appeared  that  one  Phelps,  a  clerk  of  plaintiflfe'  attorneys,  went 

to  Philadelphia,  where  Meyers  then  resided,  and  after  consultation 

with  lawyers  there,  obtained  from  an  alderman  an  order  of  arrest 

against  him  as  a  fugitive  from  justice,    Phelps  went  to  Meyers' 

store  in  Philadelphia  with  an  officer,  and  showed  him  all  the  papers 

he  had  in  the  case.    There  was  no  indictment  or  criminal  charge 

against  Meyers.    To  avoid  '*  a  requisition  from  Albany,"  and  fearing 

publicity  in  Philadelpia,  Meyers  agreed  to  come  to  New  York,  and 

wrote  the  following  consent:  "Philadelphia,  February  20,  1873.   To 

all  whom  it  may  concern :  That  I,  Henry  Meyers,  do  hereby  agree  to 

waive  a  requisition,  and  accompany  Edward  G.  Carlin  to  New  York 

on  Sunday  morning,  February  23,  1873,  without  further  process 

of  law.    Henry  Meyers."    It  is  conceded  that  Phelps  procured  the 

Philadelphia  warrant  unjustifiably.    Meyers  came  to  New  York  in 

pursuance  of  his  consent,  and  was  arrested  as  above  stated. 
Vol.  LN.  Y.  Eep.  — 84 


666  FIRST  DEPARTMENT, 


Smith  v.  Meyers. 


i?.  W.  Townsendf  for  appellants,  cited  Act  of  Congress,  Feb.  12, 
1793;  9  Wend.  312;  7  Abb.  N.  S.  347;  2  Paige,  314;  6  N.  Y.  Leg. 
Obs.  66 ;  3  Abb.  474 ;  7  Abb.  K  S.  70 ;  37  How.  Pr.  235 ;  41  Barb.  45. 

Tur7ier  <&  Kirklandy  for  respondents,  cite  Carpenter  v.  Spooner^ 
2  Sandf.  717;  17  How.  280;  29  Barb.  361;  8  Abb.  257;  15  id.  475. 

Brady,  J.  It  appears  in  this  case  that  the  defendant  Meyers 
was  brought  into  this  State  by  a  proceeding  which,  if  not  an  abuse 
of  process,  must,  at  least,  be  regarded  as  improper.  Mr.  Phelps 
went  to  Philadelphia  with  the  intention  of  taking  measures  for  his 
arrest,  and  having  obtained  a  warrant  which  was  not  authorized, 
proceeded  witb  two  officers  to  the  defendant's  house  and  arrested  him. 
He  then  informed  the  defendant  that  he  had  been  arrested  on  a  charge 
of  being  a  fugitive  from  justice,  and  also  that  Judge  Davis  had 
granted  a  warrant  for  his  arrest  in  this  action.  The  result  of  this 
proceeding  was,  that  the  defendant  Meyers  consented  to  come  to  this 
State  on  condition  that  he  was  not  to  be  taken  away  from  Piiiladel- 
phia  for  a  time  agreed  upon,  and  that  no  examination  should  be  had 
in  Philadelphia  upon  the  charge  made  against  him,  the  object  to  be 
attained  by  the  defendant  Meyers  by  this  arrangement  being  an  op- 
portunity to  select  some  person  to  attend  to  his  business  in  his  absence, 
and  to  avoid  the  publicity  which  would  follow  an  investigation  in 
Philadelphia.  It  is  not  material  to  consider  what  were  the  moving 
influences  to  this  result  It  is  enough  to  know,  assuming  the  con- 
sent to  have  been  given  and  with  knowledge  of  the  existence  of  an 
order  of  arrest  here,  that  the  consent  was  predicated  of  a  proceeding 
unknown  to  our  laws  and  while  under  duress  which  was  unlawful. 
The  defendant  believed  himself  under  legal  imprisonment  He  was 
justified  in  such  belief,  and  so  believing  consented  to  come  here  to 
avoid  the  consequences  of  his  position  in  Philadelphia.  The  design 
of  the  arrest  was  undoubtedly  to  get  him  into  the  jurisdiction  of 
this  court,  and  however  honest  the  convictions  of  the  agent  in  car- 
rying out  this  project,  and  however  justified  he  may  have  felt  in 
doing  what  was  done  in  bringing  the  defendant  Meyers  to  justice, 
the  proceedings  on  his  part  were  illegal  and  the  arrest  here  is  void. 
The  plaintiffs'  agent  had  aroused  the  fears  of  defendant,  his  appre- 
hension of  exposure  and  disgrace,  and  in  that  way  induced  an  acqui- 
escence which  led  to  the  consent  given.  The  employment  of  any 
subterfuge,  scheme,  enterprise,  pretense  or  design  by  which  a  defend- 
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ant  is  brought  into  this  State  for  the  purpose  of  arresting  him  must 
fail  unless  it  is  warranted  by  the  laws  of  the  land.  This  is  familiar 
law.  The  question  does  not  depend  upon  the  honest  convictions  of 
the  persons  engaged  in  the  project,  but  upon  the  legality  of  the  act. 
Ignorantia  legis  non  excusat  Many  of  the  cases  bearing  upon  this 
subject,  in  its  different  phases,  will  be  found  in  the  opinion  of 
Justice  Fancheb,  in  the  Matter  of  LagravCy  46  How.  Pr.  305, 
but  the  rule  mentioned  is  of  ancient  date  and  has  been  stated  and 
acted  upon  in  a  variety  of  cases.  The  learned  justice  who  heard 
and  disposed  of  this  motion  at  special  term  seems  to  have  been 
influenced  to  his  decision  by  the  consent  of  the  defendant  Meyers  to 
come  here,  but  the  consent  was  not  voluntary,  that  is,  not  inde- 
pendent of  any  proceedings  on  the  part  of  the  plaintiffs  calculated 
to  coerce  it.  It  sprung  out  of  a  project  which  had  his  arrest  as  an 
ultimate  result  and  was  successful.  It  is  not  however  intended  by 
any  thing  herein  contained  to  assert  that,  if  the  arrest  in  Philadel- 
phia were  legal,  the  subsequent  arrest  here  would  not  be  legal  also. 
We  think  the  order  denying  the  motion  sHould  be  reversed. 

Ingbaham,  p.  J.y  and  Fanchbr,  J.,  concurred. 

Order  reversed. 


ADDENDA. 


In  addition  to  the  cases  given  in  full,  the  following  were  decided 
at  the  general  terms,  June,  1873. 

Couch  v.  Pabker. 

CoTitraet — conitructton  of —  evidetiee. 

The  plaintiff  rented  a  saw-mill  of  defendant,  under  the  condition  that,  in 
case  of  a  sale,  the  defendant  might  terminate  the  lease  by  notice,  but  the 
plaintiff  was  to  have  "  two  months'  notice  to  'saw  out '  of  water  term,  and 
then,  if  any  logs  remain  over,  he  shall  either  have  the  privilege  to  continue 
in  possession  (at  the  option  of  the  party  of  the  first  part),  at  the  same  rate  of 
rent,  till  logs  on  hand  are  sawed,  or  he  shall  be  allowed  the  extra  cost,"  etc 

The  testimony  at  the  trial  showed  that  the  mill  yard,  connected  with  the  mill, 
would  hold  only  about  a  week's  supply  of  logs.  HM,  that  the  provision,  in 
respect  to  logs  remaining  over,  related  to  all  logs  purchased  or  procured  in 
good  faith,  before  notice  of  the  sale  of  the  mill,  to  be  there  sawed. 

Minutes  taken  by  a  counsel,  since  deceased,  at  a  former  trial,  were  offered  in 
evidence.  The  taking  of  such  minutes  was  proved,  by  an  associate  counsel, 
that  they  had  been  used  to  make  up  a  case  on  a  former  appeal ;  that  he  had 
read  the  mmutes  through,  and,  from  his  recollection,  they  appeared  to  be 
the  minutes  of  the  entire  trial ;  that  he  knew  the  deceased  counsel  took 
minutes  of  the  trial,  and  believed  these  were  the  ones.  SM,  properly 
excluded. 

Motion  for  a  new  trial  on  exceptions  taken  at  the  circuit,  and 
ordered  to  be  heard  at  the  general  term  in  the  first  instance. 

W.  F.  Cogswelly  for  plaintiflt 

George  F.  Danforthy  for  defendant. 

K  D.  SlIITHy  J. 


\ 


2  ADDENDA. 

NoLAK  y.  Page,  appellant 
Appeai  flrom  jtuticeff  court  —  iftsujfhierU  statement  ofgraundi. 

In  an  action  before  a  jostioe  of  the  peace,  defendant  put  in  a  general  denial 
but  offered  no  eyidence  at  the  trial. 

In  his  notice  of  appeal,  upon  the  law  only,  from  a  judgment  in  faTor  of  the 
plaintiff,  he  specified  as  grounds  of  appeal :  1.  That  the  judgment  is  against 
law  and  evidence.  2.  That  there  was  not  sufficient  evidence  to  support  the 
judgment.  8.  That  the  judgment 'should  liave  been  in  favor  of  the  defend- 
ant and  against  the  plaintiff  for  costs. 

Held,  that  the  specifications  were  insufficient,  and  that  the  judgment  should 
be  afiirmed,  notwithstanding  there  may  have  been  technical  errors  com- 
mitted at  the  trial. 

Appeal  from  a  judgment  of  the  Oswego  county  court,  affirming 
a  jadgment  rendered  by  a  justice  of  the  peace. 

B.  B.  £  0.  N.  Burtj  for  appellants. 

A.  T.  McCarthy^  for  respondents. 

E.  D.  Smith,  J. 


Bouse  y.  Kliitb. 

BSeCtment  —  change  of  Une  fenu  by  parol. 

Action  to  recover  six  and  one-half  inches  of  land. 

The  line  between  plaintiff  and  defendant  had,  up  to  1808,  been  a  certain  fence. 
In  1863  a  survey  was  made,  which  located  the  line  six  and  one-half  inches 
on  to  the  lands  occupied  bj  defendant. 

The  fence  was  moved  the  six  and  one-half  inches,  and  a  house  altered  to  con- 
form to  the  surveys.  Plaintiff  introduced  evidence  tending  to  show  that 
the  removal  of  the  fence  was  bj  mutual  agreement  between  grantors  of 
plaintiff  and  defendant,  and  at  their  mutual  expense.  This  was  contradicted 
Defendant's  deed  called  for  a  certain  number  of  feet,  which  was  satisfied 
without  including  the  six  and  one-half  inches.  The  jury  found  for  the 
plaintiff.  The  judgment  upon  such  verdict  was  affirmed.  Mullik,  P.  J. 
holding  that  the  location  of  the  line,  in  18fi8,  authorized  the  jury  to  find  that 
to  be  the  correct  line.  Smith  and  Taloott,  JJ.,  holding  that  such  location 
prevented  the  occupation  by  defendant's  grantor  from  ripening  into  a  title 
by  adverse  possession,  and  that  defendant  could  daim  only  what  his  deed 
called  for. 


ADDENDA.  3 

Appeal  from  a  judgment  in  favor  of  plaintiff  upon  the  verdict 
of  a  jury.  Motion  for  a  new  trial  ordered  to  be  heard  in  the  firat 
instance  at  the  general  term. 

Sedgwick^  Kennedy  <&  Tracy y  for  plaintiff. 

HiscocJct  Oifford  <£  Doheny,  for  defendant 


CoLEMAK,  plaintiff  in  error,  v.  The  People. 
Bvidenee — eompeUncy  of —  unamwered  guution  —  charge  ofeourt, 

A  witness  for  the  people  stated  in  his  CToes-examination  that  he  had  taken  an 
interest  in  the  prosecntion.  On  the  redirect  examination  he  was  asked  tha 
occasion  of  taking  such  interest.    HM,  a  proper  question. 

The  prisoner  was  indicted  for  receiving  stolen  property.  On  the  cross-exami- 
nation of  one  of  the  witnesses  for  the  prosecution,  it  appeared  that  such 
witness  had  found  property  of  his  own  in  the  pris<»ier's  possession.  On  re- 
direct examination  he  was  asked  to  describe  the  property  he  had  referred  to. 
HMj  a  proper  question  in  order  to  show  that  the  property  mentioned  was 
not  that  described  in  the  indictment. 

A  witness  for  the  prisoner  introduced  to  show  that  the  property  was  purchased 
innocently,  was  asked,  in  reference  to  certain  property,  "  Did  you  not  put 
railroad  brass  under  skidding    *    •    •    and  cover  it  up,  after  being  pur- 

-  chased  by  you,  and  say  that  it  was  railroad  iron,  and  would  not  do  to  be 
seen?"  Sdd,  proper  to  impeach  testimony  of  witness  as  to  the  Innocent 
nature  of  the  purchases  at  plaintiff's  store. 

The  question  was  answered  in  the  negative.  It  is  well  settled  that  an  objec- 
tionable question  admitted,  but  unanswered,  forms  no  ground  for  an  exoep. 
tion. 

Where  a  prindple  of  law  is  correctly  stated  in  a  charge,  the  counsel  has  no 
right  to  require  the  court  to  charge  an  isolated  proposition  on  language 
chosen  by  himself,  or  to  charge  It  as  an  isolated  proposition,  if  it  is  embraced 
in  the  charge  given. 

Wbit  of  error  to  Monroe  connty  sessions. 
J.  C.  Oochraney  for  plaintiff  in  error. 
O.  Raines,  district  attorney,  for  the  people. 
Talcott,  J. 


4  ADDENDA. 

BuBGESS  y.  Eaton,  appellant. 

Pa^fnerU  —  appropriaHon  of. 

The  plAintlff  pidd  defend&at  f400  of  her  own  money,  which  she  directed  to 
apply  upon  a  mortgage  held  by  him  against  a  hooae  owned  by  her  husband 
Tlie  defendant  did  not  bo  apply  it,  bat  applied  it  upon  a  general  indebted 
neas  of  the  husband  to  him. 

Reld,  that  plaintiff  oould  recover  back  the  amount  so  misappropriated. 

« 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  upon  a  report 
of  a  referee. 

H.  J,  ThonxaSy  for  appellant. 

Q.  Van  VoorheeSf  for  respondent. 

E.  D.  Surra,  J. 


Dalzell  y.  Baw  et  al,  appellants. 
Etferet^i  report — when  conehuhe — practice  on  appeaL 

The  report  of  a  referee,  like  the  verdict  of  a  jury,  cannot  be  set  aside,  when 
based  upon  evidence  fairly  conflicting,  except  where  the  report  is  so  mani- 
festly against  the  weight  of  the  evidence  as  to  make  it  apparent  that  some 
mistake,  bias  or  partiality  has  interfered  with  the  cause  of  justice. 

Where  there  is  no  statement  that  the  case  on  appeal  contains  all  the  evidence, 
it  must  be  presumed  that  the  evidence  was  sufficient  to  sustain  the  findings. 

Appeal  by  defendants  from  a  judgment  upon  the  report  of  a 
referee. 

Alton  (6  Kitby^  for  appellants. 

8.  F.  Siarbuck,  for  respondents. 

Talcott,  J. 


ADDENDA.  5 

MoBSB  y.  Brooks,  appellant 
Cowtraet — eamtrucUonof — tale  and  deii/cery — acceptcmce — midence. 

One  B  agreed  to  cut,  peel  and  rank  800  cordfl  of  hemlock  bark  In  good  manner 
and  on  good  roads.  Defendant  agreed  to  pay  f5  for  every  cord  in  the  wooda, 
and  had  the  right  to  remove  the  bark  at  any  time.  The  bark  was  cut  and 
piled  up.  B  became  Insolvent,  and  assigned  his  contract  to  plaintiff.  At 
the  same  time  defendant,  who  had  made  advances  to  B,  took  possession  of 
the  bark.  The  same  was  measured  in  the  woods  bj  defendant's  agent,  who 
made  it  826f  cords.  It  was  measured  at  defendant's  tannery,  and  made 
806  M  cords.    Plaintiff's  measure  made  the  amount  in  the  woods  883  cords. 

HM,  that  plaintiff  was  entitled  to  recover  for  contract  price  of  the  bark,  less 
the  advances.  Defendant  had  a  right  to  take  the  bark ;  and,  taking  it,  was 
an  acceptance  of  it  under  the  contract,  and  a  conversion  of  it  to  his  use. 
The  quantity  of  bark  was  to  be  fixed  at  the  time  of  the  conversion,  and, 
while  the  ordinary  fulfillment  of  the  contract  was  to  i>ay  $5  for  the  bark,  as 
ranked  and  piled  in  the  woods,  the  defendant  having  taken  possession  of  it 
to  secure  his  lien,  the  measurements  made  are  of  value  only  as  evidence  of 
the  amount  of  bark,  before  its  removal.  The  measurement  at  the  tannery 
comes  under  the  same  rule.  It  was  the  province  of  the  jury  to  compare  the 
measurements,  and  determine  whose  measure  was  true. 

Appbal  from  a  jadgment  upon  the  yerdict  of  a  jnry. 
Oeorge  0.  Frenchy  for  appellant 
Cromroell  S  Cohlany  for  respondent 
E.  D.  Smith,  J. 


Atbbs  et  al^  appellants,  v.  Lawrenob  et  aly  Oommissioners,  etc* 

Oonistock  S  Bennetty  for  appellants. 

Charles  R.  Kingy  for  respondent 

Appeal  firom  order  of  special  term  restraining  a  demurrer. 
Affirmed  on  ground  that  the  decision  of  an  appeal  from  an  order 
containing  an  injunction  in  the  same  case  was  decisive  in  this 
appeal. 


6  ADDENDA. 

Hates,  appellant,  y.  Huffstatek. 
JSktoppd— money  $  paid  far  liquors  sold  by  inn-keoper  to  intoxicated  person. 

The  plaintiff  was  accostomed  to  hare  periods  of  intoxication.  Daring  one  of 
these,  lasting  oyer  a  month,  he  obtained  drink  and  food,  and  borrowed 
money  from  the  defendant,  an  inn-keeper.  Plaintiff  gave  defendant,  in  pay- 
ment of  his  indebtedness,  certain  checks  upon  a  bank.  These  checks  were 
given  when  plaintiff  was  oomparativelj  sober  and  knew  what  he  was  doing, 
and  was  responsible  for  his  acts.  In  an  action  to  recover  the  amount  paid 
defendant,  hdd,  that  the  plaintiff  was  boond  by  his  acts,  and  conld  not 
recover. 

Appeal  from  a  jadgmeiit  in  fayor  of  the  defendant  upon  the 
report  of  a  referee. 

Hammond  di  Whitingy  for  appellant 

Moore  A  McOaftin,  for  respondent. 

E.  D.  Smith,  J. 


Hunt  y.  Hujsrr  et  al. 

Oitardian  and  vwrd — duty  of  special  guardian  as  to  moneys  in  Ms  hands. 

Action  upon  a  bond  given  by  a  special  guardian,  who  failed  to  account  for 
moneys  received  from  a  sale  of  his  ward's  land. 

The  guardian  was  directed  by  the  court  to  sell  his  ward's  right,  HUe  and 
interest  to  certain  lands.  He  did  so,  assuming  the  dower  of  the  widow  of 
his  ward's  father,  which  the  guardian  paid.  The  lands  sold  were  subject  to 
a  mortgage.  Seld,  that  the  sale  was  a  sale  of  the  infant's  interest  in  the 
equity  of  redemption  of  the  land,  and  nothing  more.  The  purchasers  of 
such  interest  had  no  claim  on  the  infant  or  the  estate  of  her  deceased  father 
for  the  payment  of  the  mortgage ;  and  the  guardian  had  no  right  to  appro- 
priate the  moneys  in  his  hand  to  such  payment. . 

The  court  has  yet  jurisdiction  over  such  guardian,  and  can  allow  him,  on  proper 
terms,  to  fulfill  his  duty  as  guardian,  and  make  a  report  of  the  sale  and 
account  for  the  proceeds. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  upon  a  verdict 
directed  by  the  court  at  the  Livingston  circuit  The  case  and 
exceptions  were  ordered  heard  at  the  general  term  in  the  first 
instance. 

Scott  Lord,  for  plaintiff. 

Adams  <6  Strang,  for  respondent 


ADDENDA.  7 

SkteH;  appellant,  y.  Ghadset  et  al 

AUeration  of  irutrummt. 

In  an  action  to  foreclose  a  mortgage,  given  to  secure  a  part  of  the  pnrduuM-  ^ 
money  of  certain  mill  property  which  the  mortgagees  had  conveyed  to  the 
mortgagors  by  deed  bearing  even  date,  it  appeared  at  the  trial  that  the 
attorney  who  drew  the  papers,  and  with  whom  the  mortgage  was  left  to  have 
recorded,  acting  nnder  a  supposed  authority,  went  to  the  county  clerk's  office 
after  the  deed  and  mortgage  were  both  recorded  and  altered  each  of  them  by 
inserting,  after  the  description  of  the  property,  the  words :  "  And  also  all  ma- 
chinery and  gearing  and  wheels  in  said  mill,  and  used  in  the  operation  of  the 
same."  It  appeared  that  one  of  the  mortgagors  had  no  knowledge  of  the 
alteration,  and  had  not  consented  thereto.  The  evidence  as  to  the  consent 
of  the  other  mortgagor  was  conflicting.  The  evidence  was  also  conflicting 
as  to  whether  the  alteration  was  made  by  the  procuration  of  the  plaintifb. 
At  the  dose  of  the  testimony,  the  Judge,  on  motion  of  defendants,  dismissed 
the  complaint  on  the  ground  that  the  alteration  of  the  mortgage  was  material 
and  rendered  it  void.  The  plaintiffs  asked  to  go  to  the  jury  upon  the  ques- 
tion of  the  consent  of  the  mortgagors  to  the  alteration,  and  upon  the  question 
whether  the  alteration  was  made  by  or  upon  the  procurement  of  the  plain- 
tiffs, all  of  which  was  refused.  EM,  that  the  judge  erred  in  refusing  to 
allow  the  plaintiff  to  go  to  the  jury  upon  the  latter  question.  If  the  altera- 
tion was  made  without  the  plaintiffs'  procurement  or  consent,  it  was  to  be 
regarded  the  same  as  if  done  by  an  entire  stranger,  without  authority  and  as 
of  no  binding  force  whatever.  Whether  absolute  authority  was  given  to 
make  the  alteration  was  a  question  to  be  determined  upon  the  whole  evi- 
dence, and  the  testimony  was  not  so  entirely  conclusive  as  to  authorise 
the  judge  to  hold  as  a  matter  of  law  that  there  was  nothing  to  submit  to 
.  the  jury,  and  to  dismiss  the  plaintiffs'  case. 

AcTiO£r  to  foreclose  a  mortgage.    Judgment  at  circuit  dismissing 
the  complaint. 

John  Cadman,  for  plaintiffs. 

8.  L.  Magoun,  for  defendants. 

MiLLEBy  P.  J.,  delivered  the  opinion,  wherein  the  eyidence  is  re- 
newed. Judgment  reversed  and  fiew  trial  ordered. 


POITBR  Y.   ShEBWOOD. 


MiLLEB,  P.  J.,  deliyered  the  opinion  which  is  a  mere  computa- 
tion — containing  nothing  for  publication. 


In  addition  to  the  cases  giyen  in  fall,  the  following  were  decided 
at  the  general  terms,  September,  1873. 

Wheelbb,  appellant,  v.  Clabe. 

E\ghvia/yt  (Mruction  of— right  oftoay  5^  grant. 

Action  to  restndn  defendant  from  building  npon  and  obetnicting  plaintiff's 
right  of  passage  over  an  ancient  highway  known  as  "  Cripple  Boah  road/* 
Plaintiff  and  defendant  were  the  owners  of  adjoining  lots  fronting  on  said 
road,  and  had  each  derived  title,  through  several  mean  oonvejanoee,  from 
one  H.  The  deed  to  H.  conveyed  the  lands  now  owned  severally  by  plaintiff 
and  defendant, "  and  also  the  land  forming  the  streets,  avenues  and  road, 
adjoining,  and  in  front  of  the  said  lots,  to  the  middle^f  such  streets,  avenue, 
and  roads,  and  subject  to  the  use  of  said  land  by  all  the  owners  of  the  lots 
laid  down  on  said  map,  and  by  the  public  generally,  aa  public  streets,  ave- 
nues and  roads,  to  be  opened  and  remain  open  accordingly."  Neither  the 
deed  to  plaintiff  nor  that  to  defendant  contained  said  restriction  or  limitation. 
The  said  road  was  subsequently  closed  by  the  authority  of  the  legislature, 
and  defendant  was  proceeding  to  build  thereon.  Plaintiff  claimed  a  right  of 
passage  over  said  road  by  virtue  of  the  above  clause  in  the  deed.  SM,  that 
plaintiff  acquired,  by  or  through  said  deed,  no  right  to  the  use  of  said  road 
beyond  the  right  to  use  it  as  a  public  highway.  The  clause  In  said  deed 
simply  carried  the  land  to  the  center  of  said  Cripple  Bush  road,  subject  to  the 
use  of  the  same  as  long  as  the  highway  remained,  and  when  the  legislature 
closed  the  highway  the  restriction  was  exhausted.  Plaintiff  had  no  estate 
in  defendant's  lands  beyond  the  right  to  the  use  of  such  of  them  as  were 
within  the  limits  of  the  highway,  and  as  a  public  highway. 

Action  to  perpetnallj  restrain  the  defendant  from  obstructing 
plaintiflT's  right  of  passage  over  an  ancient  highway.  The  court 
below  dismissed  the  complaint.  The  opinion  of  the  court  is  sub- 
stantially  giyen  in  the  head  note. 

A.  H.  £  W.  E,  Osborn,  for  appellant 

A.  di  J,  Z.  Lotty  for  respondent 

Babnabd,  p.  J. 

Judgment  affirmed. 


ADDENDA.  9 

TiFFAJsrz  et  al  v.  Glabk  ei  aJ.,  appellants. 

Trustee  --purelkue  6y,  of  tnut  property. 

W.  was  one  of  the  executors  and  a  legatee  nnder  the  will  of  F.,  his  father.  By 
the  terms  of  ihe  will  the  executors  were  directed  to  sell  the  real  and  personal 
estate,  and,  after  paying  the  legacies,  to  invest  the  residue,  and  to  paj  the 
income  to  W.,  and  after  his  death  to  divide  the  residue  among  his  children, 
or,  in'  default  of  children,  among  his  (testator's)  nephews  and  nieces.  The 
executors  made  a  conveyance  of  a  part  of  the  realty  to  one  C,  an  uncle  of 
W.,  who  afterward  conveyed  it,  without  consideration,  to  W.'s  wife.  The 
latter,  dying,  bequeathed  her  property  to  W.,  who  died  shortly  after,  intestate. 
In  an  action  by  the  residuary  legatees,  under  F.'s  will,  to  set  aside  the  con- 
veyance to  C,  and  from  G.  to  W.'s  wife,  on  the  ground  that  it  was  procured 
through  the  fraud  and  connivance  of  W.  and  his  co-executors,  and  was,  in 
reality,  a  conveyance  to  W.,  and  for  an  inadequate  consideration,  it  appeared 
that  C.  paid  the  consideration  for  the  property,  when  conveyed  to  him,  partly 
in  a  receipt  of  W.'s,  on  account  of  the  legacy  to  him,  and  in  a  check  of  W.'s 
for  the  balance,  which  said  receipt  and  check  C.  turned  over  to  the  executors 
in  satisfaction  of  the  purchase-money.  W.  had  possession  of  the  property, 
received  the  rents  and  profits,  and  paid  the  taxes.  Held,  that  these  facts 
were  sufficient  to  justify  a  decree,  canceling  the  said  deed  to  C,  and  the 
deed  to  the  wife  of  W.,  and  that  the  purchase  price  on  the  conveyance  to  C. 
having  been,  in  fact,  paid  by  W.,  that  amount  should  be  returned  to  his 
estate. 

Action  by  the  residuary  legatees^  under  the  will  of  George  Fox, 
to  set  aside  two  conveyances.  The  main  facts  are  contained  in  the 
foregoing  head  note. 

The  action  was  tried  before  the  court  without  a  jury,  and  a  decis- 
ion rendered  in  fayor  of  the  plaintiff  ci^iceling  and  setting  aside 
the  conveyances.  The  opinion,  at  general  term,  is  devoted  to  a 
review  of  the  evidence. 

Buggies  <t  FeU,  and  John  E.  Parsons,  for  plaintiffs  and  respond- 
ents. 

James  W.  Taylor,  John  B.  Pannes,  F.  N.  Bangs,  Thomas  L.  Ogden^ 
and  &  E.  Lyon,  for  defendants  and  appellant. 

Babkard,  J. 

Judgment  affirmed. 
ToL.  I,  N.  T.  Rbp.— 3 


10  ADDENDA. 

TALLKAiir,  appellant^  t«  Sgitddbb  ei  al. 

Ik  this  case  the  decision  of  the  snrrogate  in  refasing  to  admit  a 
will  to  probate,  by  reason  of  incapacity  of  testator  and  undue  influ- 
ence, is  sustained  upon  the  ground  that  such  decision  is  supported 
by  the  testimony. 

Pba-TT,  J. 

Decree  affirmed. 


Malot  y.  Dagkal,  appellant 
Mavrriedviomanw)iliaklUU>impri9(^ 

A  married  woman  cannot  be  imprisoned  upon  an  exeeation  iBsned  npon  a  jadg- 
ment  for  costs,  in  an  action  for  slander,  which  she  has  failed  to  maintain. 
Bach  an  execution  can  be  leyied  and  collected  only  oat  of  her  separate 
estate. 

Babkabd,  p.  J. 

Ord$r  affirmed. 


Probst  v.  Southsidb  Bailboad  Oompakt,  appellant 

Negligence —finding  of  Jury,  when  eonduHve. 

The  plaintiff  was  a  passenger  on  an  excorsion  train  ran  by  defendant,  com- 
posed partly  of  freight  cars.  While  endeavoring  to  get  aboard  at  the  end  of 
one  of  the  freight  cars,  the  train  was  started  backward  without  notice.  At 
the  same  time  plaintiff  stepped  upon  the  coapling  link  between  two  cars, 
and  her  foot  was  crushed.  HM,  that  the  finding  of  a  jury  that  defendant 
was  guilty  of  negligence  and  plaintiff  was  not,  and  that  plaintiff  was  entitled 
to  recover  ftom  defendant  for  her  injuries,  would  not  be  set  aside, 

Edgar  M.  Cullen  £  E,  More,  for  appellant 

Foulhe  &  MaJocsay,  for  respondent 

Pratt,  J. 

Judgment  affirmed. 


ADDENDA.  H 

J0KES9  assignee,  y.  Welwood  et  al. 

Injunction — when  it  uiU  not  lie. 

In  an  action  brought  to  disaolye  a  oopartnersMp,  it  was  averred  in  the  com- 
plaint that  by  an  agreement  made  between  one  of  the  defendants  and  the 
plaintiff,  that  the  lands  of  such  defendant's  wife  (who  was  the  other  defend- 
ant), should  be  furnished  for  sale  by  the  plaintiff,  and  that  he  and  the  hus- 
band should  divide  the  proceeds ;  that  under  this  agreement  part  of  the 
wife's  lands  were  sold ;  that  by  a  subsequent  agreement  the  husband  and 
plaintiff  formed  a  general  copartnership,  and  it  was  agreed  that  the  wife's 
lands  should  remain  in  such  copartnership.  The  wife  was  not  a  party  to 
these  transactions.  HeUd,  that  the  plaintiff  was  not  entitled  to  an  injunction 
restraining  the  disposition  by  the  wife  of  her  lands. 

Smith  £  Hally  for  plaintifC. 

Tracy,  Cailin  S  Van  Coity  for  defendant.  " 

Barnard,  P.  J. 


Baser,  appellant,  y.  WooDBRiDas. 
WUL — exeefuHon  of —  eubeoribing  wUneeees, 

» 

On  the  probate  of  a  will  it  appeared  that  neither  of  the  subscribing  witnesses 
thereto  saw  the  testatrix  sign  it,  and  to  neither  of  them  did  she  acknowledge 
that  she  had  signed  it,  and  neither  of  them  saw  her  name  upon  it.  One  of 
the  witnesses  testified  that  S.,  who  drew  the  will,  and  called  him  to  witness 
it,  said  to  him,  in  the  presence  of  testatrix,  holding  out  to  him  a  paper  so 
folded  that  he  did  not  see  the  signature, "  that  is  Mrs.  Bell's  will,"  and  re- 
quested him  to  sign  his  name,  llie  testatrix  said  nothing  and  did  nothing, 
so  far  as  he  remembered.  The  other  witness  testified  that  S.  had  desired 
him  to  come  and  witness  Mrs.  Bell's  will ;  that  when  he  went  into  the  room 
a  paper  was  handed  Vo  him,  and  he  signed  it ;  that  nothing  was  said  in  Mrs. 
Bell's  presence  about  its  being  a  will.  S.,  who  drew  the  will,  did  not  remem- 
ber that  he  was  present  when  it  was  executed.  Held,  that  the  will  was  not 
executed  and  published  in  the  manner  required  by  the  statute,  and  that  the 
decree  of  the  surrogate  admitting  it  to  probate  must  be  reversed. 

This  was  an  appeal  from  the  decree  of  the  surrogate  of  Columbia 
county^  admitting  the  will  of  Electa  Cell,  deceased^  to  probate. 


12  ADDENDA. 

A.  Pond,  for  appellant 

J.  Gadman,  for  respondent 

Pabkbb^  J.    [The  opinion  contains  only  a  summary  of  the  evi- 
dence.] 

Decree  reversed. 


Bastion,  appellant,  y.  Flakdebs  et  al. 

OorUraet — eanditional  iole — evidence. 

Defendants  agreed  to  purchase  from  plaintiff  two  water-wheels,  if  such  wheels 
were  of  sufficient  capacity  to  drive  their  saw  with  the  water  power  at  their 
mill.  Plaintiff  set  up  the  wheels,  agreeing  that  if  they  did  not,  after  reason- 
able trial,  perform  the  work  required,  he  would  take  them  out  and  replace 
the  old  wheels.  The  wheels  were  found  on  trial  incapable  of  performing 
the  work/of  which  plaintiff  had  notice,  ffdd,  that  plaintiff  was  not  entitled 
to  recover  the  price  of  the  wheels. 

ESvidence  that  wheels  of  the  same  kind  under  different  circumstances  had 
performed  work  of  a  different  nature,  which  experts  estimated  required 
double  the  amount  of  power  required  for  defendant's  work  held  inadmissi- 
ble upon  the  question  of  the  capacity  of  the  wheels  put  in  defendant's  mill. 

Sawyer  £  Rtcssell,  for  appellant 

Dart  £  Tappariy  for  respondent 

Parker,  J. 

'Judgment  affirmed. 


MgDokald  v.  BARTOifl-,  appellant 

Evidence, 

At  the  trial  of  an  action  for  work,  labor,  etc.,  as  a  carpenter,  one  claim  was  foi 
building  some  stairs.  A  carpenter  testif  jring  on  behalf  of  defendant  was  asked 
"  How  long  would  it  take  a  carpenter  and  joiner  to  build  those  steps."  HM, 
A  proper  question,  "  time  "  being  one  element  of  plaintiff's  cUdm. 

Jos.  W.  Sheaky  and  R.  L.  Rand,  for  appellant 

WaldOy  Tohey  &  Beckwith  and  8,  Hand,  for  respondent 

J.  Potter,  J. 

Judgment  set  aside  and  neto  trial  granted. 


ADDENDA.  13 


SA.KDS9  receiver,  etc.,  v.  SoK,  appellant. 

Buuranee — pronUum  note*;  a9»$umerUi  upon — HmitoHon  by  poUop  of  term 

to  MM  —  reeoh&rs. 

The  fact  that  there  had  been  loeses  allowed  by  the  proper  authority  of  a 
mntoal  fire  izLBnrance  company,  the  details  of  which  are  given,  and  that  there 
were  eight  judgments  for  losses  against  the  company ;  held,  sufficient  to 
justify  an  assessment  by  the  receiver  upon  premium  notes  held  by  the  com- 
pany. 

The  assessment  of  premium  notes  for  their  full  amount,  although  the  nominal 
assets  of  the  company  were  $98,864,  and  the  losses  only  $47,684 ;  hM,  not 
excessive  where  a  very  large  portion  of  such  assets  consisted  of  uncollecti- 
ble notes.    A  reasonable  margin  is  to  be  allowed  for  contingencies. 

It  is  not  an  objection  to  an  assessment  that  the  losses  for  which  it  is  made 
were  upon  policies  for  which  no  premium  notes  were  given  but  cash  alone. 

The  neglect  to  sue  a  receiver  of  an  insurance  company  for  losses  within  the 
time  limited  by  the  policy  is  no  bar  to  the  claim. 

BOABDMAKy  J. 

Judgment  affirmed. 


Sakds,  receiver,  v.  Obavbb,  appellant 
Emdenee — preeumption  of  inecivency, 

A  judgment  appointing  a  receiver  for  an  insurance  company  is  sufficient  evi- 
dence in  an  action  by  such  receiver,  upon  a  premium  note  held  by  the  com- 
pany, that  the  assets  of  the  company  are  not  enough  to  pay  its  liabilities, 
and  would  raise  a  presumption  that  the  whole  of  the  premium  note  would 
be  required  for  that  purpose. 

(In  respect  to  excessive  assessments,  the  eourt  held  the  same  as  ki  Bcmde  t 
Bon,  upon  a  like  state  of  facts.) 

■ 

BOABDMAKy  J. 

Judgment  affirmed. 


14  ADDENDA* 

The  People  ex  rel  Wiluaks,  appellant  y.  Daytoxt,  auditor,  etc. 

Cangtitutional  Icuo — eanal  ccrUraeta — State  OanitUtUion,4trtiele  7,  section  8  — 

legidfUure  aUowing  eantraet — wid  contract. 

Bj  a  contract  made  November  15, 1869,  the  relator  agreed  to  perform  eertain 
work  on  the  Erie  canal  for  $8,600.  In  1870,  when  the  work  was  about  com- 
pleted, the  legislature  passed  an  act  (chapter  767),  directing  the  canal  commis- 
sionen  io  change  the  snm  named  in  the  contract  to  $18400.  No  reason  was 
given  or  appeared  for  this  change.  Upon  an  application  for  a  mandamus  to 
compel  the  auditor  of  the  canal  department  to  draw  a  warrant  for  the 
increased  amount,  Md,  by  J.  Potter,  J.  (Parkkr,  J.,  contra),  that  the  act 
in  question  was  in  contravention  of  the  provision  of  the  State  constitution 
(article  7,  section  8),  requiring  the  giving  of  contracts  for  work,  etc.,  on  the 
canals,  to  the  lowest  bidder. 

The  provision  of  the  constitution  in  question  is  not  limited  to  the  canal  board, 
but  applies  to  and  embraces  all  the  departments  of  the  State  government 

HM,  also,  that  the  act  named  could  not  be  construed  as  a  donation  to  the 
relator. 

Upon  the  recommendation  of  a  division  engineer  the  canal  board  directed  cer 
tain  work,  not  connected  with  relator's  contract,  to  be  done  by  him  to  be  paid 
for  as  extra  work  at  the  estimate  of  the  engineer.  In  accordance  with  this 
direction  the  relator  performed  the  work.  HM^  that  the  transaction  was 
contrary  to  section  8,  article  7,  of  the  State  constitution. 

HM,  also,  that  the  auditor  was  justified  in  refusing  to  draw  a  warrant  for  the 
amout  allowed  for  such  work  on  the  ground  of  the  contract  being  illegal 
and,  also,  on  the  ground  that  no  appropriation  had  been  made  therefor  by 
the  legislature. 

Appeal  from  an  order  of  the  supreme  court  at  special  term  deny- 
ing a  peremptory  mandamus  to  compel  the  respondent  as  auditor  of 
the  canal  department  to  pay  two  certain  claims  or  demands  against 
the  State  by  drawing  his  warrant  upon  the  treasurer  of  the  State^  etc 

Pechham  £  Tremainj  for  appellants. 

F.  C,  BarloWy  attorney-general,  for  respondent  • 

J.  Potter,  J.,  delivered  an  opinion  which  was  concurred  in,  as  to 
its  results,  by  Boardhan,  J.  Parker,  J.,  delivered  a  dissenting 
opinion.  Owing  to  the  fact  that  the  court  was  divided,  and  that  the 
case  has  been  since  argued  in  the  court  of  appeals,  the  opinions  are 
not  reported  in  full. 


A^DDENDA.  15 

Donaldson  et  al.  v.  Amebigan  Tbaot  Society^  appellant 

WmU — UUgal  stispension  of  power  of  alienation. 

A  testator,  by  his  will,  directed  the  payment  of  certain  legacies  and  bequeste 
and  gave  annuities  to  five  persons  during  their  respective  lives.  He  further 
directed  that "  after  the  payment  in  full  of  all  the  legacies  and  annuities 
hereinbefore  mentioned/'  the  residue  and  remainder  of  his  property  should 
be  divided  into  five  equal  parts  which  were  to  be  given  to  five  religious 
organizations.  His  executors  were  directed  to  carry  out  the  provisions  of 
the  will. 

Held,  that  the  executors  took  a  trust  estate  which  would  last  to  the  death  of 
the  last  annuitant,  which  would  be  during  more  than  two  lives.  That  this 
estate  was  illegal  and  void,  and  the  provisions  for  the  payment  of  annuities 
and  division  of  the  remainder  of  the  estate  null  and  void,  and  that  the 
estate  thus  attempted  to  be  disposed  of,  descended  to  the  heirs  and  next  of 
kin  of  the  testator. 

Appeal  from  a  decision  of  the  special  term  declaring  the  last  will 
and  testament  of  Robert  Donaldson,  deceased,  null  and  void  as  to 
the  provisions  contained  therein  for  the  payment  of  annuities  to 
fiye  persons  therein  named,  four  of  whom  survived  the  testator,  and 
for  the  division  of  the  remainder  of  the  property  of  testator  after 
the  payment  of  certain  bequests  and  legacies,  and  of  the  annuities 
named  among  five  religious  institutions. 

Westervelt  £  Greenfield^  for  appellant. 

H,  A.  £  J.  Nelson,  for  respondent. 

The  opinion  of  Mr.  Justice  Barnard  in  the  case  at  the  special 

term,  was  adopted  by  the  court' 

Judgment  affirmed. 


Gandall  t.  Pitcher,  appellant. 

lBhidence—%  890  of  Code  as  U  etood  in  1805. 

In  an  action  hj  the  heir  at  law  of  a  testator  against  the  grantee  of  the  exe- 
cutor appointed  bj  testator's  will,  and  empowered  to  convey  real  estate,  to 
recover  possession  of  premises  owned  by  testator  at  his  death,  upon  the 
ground  of  testator's  incapacity.  Held,  that  the  testimony  of  plaintiff,  given 
at  the  trial,  November  80, 1865,  concerning  what  took  place  at  interviews 
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between  him  and  the  testator,  was  inadmissible  under  g  899  of  the  Code 
as  it  then  stood. 

J.  W.  Tompkins,  for  appellant 

Charles  H.  Purdy,  for  respondent. 

Babkabd,  p.  J. 

As  the  section  of  the  Code  in  question  has  been  materially  altered 
since  the  time  when  the  trial  took  place^  at  which  the  point  decided 
arose^  it  is  believed  unnecessary  to  give  the  opinion  in  full. 

Judgment  reversed  and  new  trial  granted. 


Obaves  v.  Wait,  appellant 

Oantraet  —  offre&merU  to  deUoer  stock. 

Plaintiff  gave  his  note  to  defendant  on  consideration  of  defendant's  agreement 
to  deliver  a  qnantity  of  stock  in  a  mining  oompanj.  After  the  note  was 
paid  defendant  refused  to  deliver  the  stock.  Held,  that  the  direction  hj 
the  circuit  judge  of  a  verdict  in  favor  of  plaintiff  for  the  amount  paid  upon 
the  note  was  proper. 

E.  D.  Smith,  J. 

The  only  question  in  the  case  appears  in  the  head  note. 

Judgment  affirmed. 


TiFFAKTj  appellant,  v.  Fabb. 
Taxes  —  school  taa  upon  nonresident  of  district  owning  property  therein. 

Plaintiff  owned  a  farm  in  the  town  of  S.  but  did  not  reside  in  the  town.  The 
•  trustees  of  the  school-district  in  which  the  farm  was  situated  apportioned  a 
a  part  of  the  school  tax  upon  plaintiff,  and  defendant,  as  collector  of  the  dis- 
trict, under  a  warrant  issued  bj  the  trustees,  seized  upon  certain  personal 
property  of  plaintiff.  Held,  that  the  action  of  the  trustees  in  assessing  the 
tax  was  authorized  bj  §  66,  title  7,  chap.  655,  Laws  of  1864,  as  amended  by 
%  17,  chap.  406,  Laws  of  1867,  and  defendant  was  not  liable. 
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Wm,  Tiff<*nyf  appellant  in  person. 

Marsh  dk  Webb,  for  respondent 

E.  D.  Smith,  J. 

The  opinion  contains  only  a  review  of  the  evidence  in  addition 

to  the  finding  contained  in  the  head  note  and  it  is  not  deemed 

necessary  to  publish  it  in  fall. 

Judgment  affirmed. 


Miller,  survivor,  etc.,  v.  Eggbbt,  sheriff,  etc.,  et  aZ.,  appellant. 
Appeal  from  an  order  at  special  term  setting  aside  judgment 

D.  F:  Clark,  for  appellant 
John  Ganson,  for  respondent 

E.  D.  Smith,  J. 

Decision  suspended  until  the  next  term  of  this  court  for  the  pur- 
pose of  allowing  an  application  in  the  mean  time  to  the  court  of 
appeals  for  relie£ 


SuNDBRLiN  V.  Wyman,  appellant 

Svid&nee — value  —  utimaU  from  dsseriptian — nek  animal. 

In  an  action  for  the  conversion  of  horses  a  witness  was  permitted  to  testify  to 
the  condition  and  value  of  the  horses  in  April,  although  the  conversion 
occurred  the  succeeding  fall.  Held,  that  the  time  in  question  was  too  remote 
from  that  of  the  conversion  to  make  the  evidence  of  value. 

One  witness  having  described  a  horse  another  witness  was  asked,  "  What  was 
the  value  of  the  other  horse  as  described  by  S."  (the  previous  witness)? 
Held,  improper  and  the  evidence  sought  incompetent.  Witness  could  not 
give  an  opinion  as  to  value  founded  on  the  description  of  another. 

When  a  horse  is  sick  a  witness  cannot  be  permitted  to  estimate  him  as  sound 
if  the  Bickness  detracts  any  thing  from  his  value. 

ff.  0.  Kingsbury,  for  appellant 

Morris  &  Russell,  for  respondent 
Vol.  I,  N.  Y.  Rep.  —  3 
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Mullen,  P.  J. 

The  opinion  is  devoted  to  a  consideration  of  exceptions  to  nilings 
of  a  referee  upon  evidence.  The  head  note  refers  to  all  that  is  of 
value  therein. 

Judgment  reversed  and  new  trial  granted. 


McGrill  v.  Lakr  Shore  and  Michigan  Southern  Railroad 

Company,  appellant 

Negligence — railroad  crossing — contributory  negligence  —  charge  to  jury. 

At  the  trial  of  an  action  against  a  railroad  companj  for  injuries  received  by 
plaintiff  from  being  struck  at  a  street  crossing  by  a  passing  train  of  cars, 
the  counsel  for  the  defendant  requested  the  court  to  charge,  that  .'*  if  the 
plaintiff,  bj  looking,  could  have  seen  this  train  of  cars  approaching  the  cross- 
ing, and  in  time  to  have  avoided  the  collision,  and  did  not  look  before  he 
attempted  to  cross  the.  track,  he  cannot  recover/'  Heid,  that  a  refusal  to  so 
charge  was  error. 

A.  P.  Laning,  for  appellant 

W.  H.  Ourney,  for  respondent 

Talcott,  J. 

The  head  note  contains  the  substance  of  the  opinion,  and  the 
only  point  passed  upon  in  it  The  publication  of  the  opinion  in 
full  is  not  believed  necessary. 

New  trial  granted. 


Torrance  v.  Conger,  appellant 

John  Ganson,  for  appellant 

Cyrenius  C.  Torrance,  respondent  in  person. 

E.  D.  Smith,  J. 

This  action  was  originally  tried  before  a  referee  and  an  appeal 
taken  to  the  general  term  of  the  eighth  district  In  it  was  involved 
the  construction  of  the  following  covenants  in  a  deed  conveying  a 
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flouring  and  grist-mill.  "  Together  with  the  privilege  of  taking  from 
the  mill-race  three  hundred  and  seventy-five  inches  of  water,  under 
a  thirteen  feet  head,  at  all  times  when  there  shall  be  so  much  water 
in  said  race  more  than  shall  be  necessary  to  drive,  advantageously,  the 
grist-mill  upon  the  above-described  premises,  with  two  run  of  stone, 
one  saw-mill,  as  the  same  is  now  used  on  said  race,  the  furnace,  the 
carding  and  cloth-dressing  establishment  and  the  flouring-mill,  as 
said  furnace,  carding  and  cloth-dressing  establishment  and  planing- 
mill,  as  now  used,"  "  and  also  the  said  party  of  the  first  part  covenants 
and  agrees  to  and  with  the  said  party  of  the  second  part  to  furnish 
said  375  inches  of  water  hereby  conveyed  in  said  race,  so  that  the 
same  may  be  used  at  all  times,  except  at  such  reasonable  times  as  may 
be  necessarily  consumed  in  making  repairs  on  said  dam,  rebuilding 
the  same  and  repairing  the  abutments,  gates  and  i*ace.  It  is  under- 
stood that  the  said  party  of  the  first  part  is  not  to  furnish  the  375 
inches  of  water  in  times  of  drought,  when  there  is  not  sufficient 
water  in  Cattaraugus  creek  to  supply  the  same,  as  hereby  conveyed, 
but  is,  during  such  scarcity,  only  to  furnish  such  as  runs." 

The  referee  held  that  under  the  covenant  the  grantor  was  bound 
to  supply  the  quantity  of  375  inches,  at  the  head  or  13  feet  The 
general  term  held  that  the  deed  conveyed  a  portion  of  water  equal 
to  375  inches  under  a  pressure  of  13  feet  head,  and  that  the  grantor 
was  not  bound  to  furnish  this  amount  under  any  given  head  or  ver- 
tical pressure,  and  ordered  a  re-trial.  The  case  was  re-tried,  appealed 
to  the  general  term,  and  then  to  the  court  of  appeals,  which  court 
was  divided  in  opinion  upon  the  construction  of  the  covenants. 
Torrance  v.  Conger^  46  N.  Y.  345.  The  case  was  sent  back  for  re- 
trial upon  a  question  of  evidence,  and  now  comes  up  upon  appeal 
from  the  judgment  upon  report  of  the  referee  at  the  third  trial. 
The  court  held  that  the  construction  of  the  covenant,  having  already 
been  passed  upon  by  the  general  term,  was  not  open  for  reconsider- 
ation. 

Judgment  affirmed. 


HiNES  V.  Strong,  appellant. 

BailvMfii — con/oerrion  of  pledged  property  —  intereet. 

Plaintiif 's  evidence  showed  that  he  deUvered  a  watch  to  defendant  to  secure 
a  loan  of  $82.  Defendant's  evidence  showed  that  the  watch  was  sold  him  for 
$82,  he  agreeing  to  re-sell  it  to  plaintiff  for  $87.  Eeld,  that  the  jury  were 
justified  in  finding  the  transaction  to  he  a  pledge  and  not  a  sale.    Held,  also^ 
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ther«  being  no  evidence  of  an  agreement  to  paj  interest  on  the  sum  loaned, 
the  $5  difference  l>etween  $82  and  $87  mast  be  held  to  be  in  lien  of  interest 
and  the  tender  of  the  latter  sum  sufficient  to  enable  plaintiff  to  bring  an 
action  for  the  conversion  of  the  watch. 

Fuller  and  VanUy  for  appellant 
Oott  £  Garfieldi  for  respondent 

MULLIN,  P.  J. 

The  opinion  contains  nothing  in  addition  to  what  is  given  in  the 
head  note,  except  a  brief  review  of  the  eyidence. 

Judgment  affirmed. 


Downs  y.  New  York  Obntral  Bailboad  Oompakt,  appellant 
Cox  &  Avery y  for  appellant 
McDonald  &  Rose,  for  respondent 

« 

Taloott,  J. 

The  court  denied  a  new  trial  on  the  ground  that  the  only  substan- 
tial question  raised  was  one  of  fact,  and  that  question  had  been 
decided  by  a  jury  in  favor  of  the  plaintiff.  The  case  had  been  tried 
and  taken  to  the  court  of  appeals  which  granted  a  new  trial  upon 
questions  of  law.  The  second  trial  was  had  upon  the  same  evidence 
as  the  first    At  both  trials  a  verdict  was  given  in  favor  of  the 

plaintiff. 

New  trial  denied. 


Martin  et  al.  v.  Smith  et  dL,  appellants. 

Edwin  Alleny  for  appellants. 

/.  A,  Hathaway^  for  respondents. 

MULLIN,  P.  J. 

Judgment  reversed  and  new  trial  granted  upon  the  ground  that 
the  evidence  did  not  sustain  the  finding  of  the  referee.  The  opin- 
ion contains  only  a  review  of  the  evidence. 
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Bbabd  et  al,  v.  Yates^  appellani.N 

Buidsnoe — former  adjudication  eownant  to  repair — recital  in  deed — eaee  on 

appeal. 

Defendant's  ooansel  asked  a  witness  called  by  him ;  "  What  was  the  head  in 
the  mill-dam  at  the  time  plaintiff's  grantor  purchased?"  Before  the  ques 
tion  was  answered  it  was  shown,  on  the  part  of  plaintiff,  that  the  matter  of 
the  head  of  the  water  had  been  determined  in  a  former  adjudication  between 
the  same  parties.  Held,  that  the  testimony  of  the  witness  was  properly 
excluded. 

A  deed  from  T.  to  D.,  under  which  plaintiff  claimed  title,  bound  D.  and  his 
grantees  to  keep  up  and  maintain  two-thirds  of  a  dam,  and  recited  that  one 
B.,  to  whom  bad  been  conveyed  certain  rights  in  said  dam,  was  bound  by 
covenant  to  keep  up  and  maintain  one-third  of  said  dam.  Defendant  was 
grantee  of  T.,  and  was  not  bound  to  keep  up  or  repair  said  dam,  or  to  con- 
tribute toward  it.  Held,  that  a  refusal  of  the  court  to  charge  that  defendant 
was  under  no  obligation  to  repair  was  error,  and  as  the  case  on  appeal  is 
not  stated  to  contain  all  the  evidence,  and  contains  only  the  part  of  the 
charge  excepted  to,  this  court  cannot  hold  that  such  erroneous  ruling  might 
not  have  influenced  the  verdict  and  must  grant  a  new  trial. 

A.  Siorra  and  L,  P.  PerhinSy  for  appellant. 

S.  S.  Smithy  for  respondent 

E.  D.  Smith,  J. 

The  head  note  contains  substantially  all  that  is  in  the  opinion 
except  a  review  of  the  evidence. 

Judgment  reversed  and  a  new  trial  granted. 


Railway    Passengers'    Assurance    Company,   appellant,   y. 

Warner  et  al, 

Eoidenee  —  dedaratione  —  corroborative  testimony — reeponeive  answer — memo- 
randum book — Utter  —  testimony  called  out  when  available  to  opposing  party 
—  act  {^ecting  credit  of  witness. 

In  an  action  to  recover  money  paid  upon  an  accidental  insurance  ticket  to 
defendants  as  administrators,  etc.,  of  H.,  alleged  to  have  been  issued  in 
pursuance  of  a  fraudulent  combination  between  the  company's  agent,  the 
defendant  W.  and  one  L.,  after  the  death  of  H.,  the  person  insured.  Held, 
that  the  declarations  of  the  agent  W.  and  L.  were  not  competent  against  the 
defendants,  on  the  ground  that  they  were  declaratioDS  of  co-conspirators. 

Evidence  that  a  witness  has,  when  not  under  oath,  made  the  same  statement 
of  facts  as  testiiied  to  by  him,  while  competent  to  sustain  his  testimony 
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when  impeached,  Is  not  admissible  nntil  impeaching  eridence  has  been 
introdaced. 

A  witness  examined  on  commission,  to  a  cross  interrogatory  gave  an  answer 
not  responsiye  to  the  question.  Held,  that  the  party  patting  the  question 
was  entitled  to  have  the  answer  excluded. 

A  single  entry  in  memorandum  book  was  read  by  a  witness  who  made  it. 
HM,  that  the  book  itself  was  not  admissible  as  evidence. 

A  letter  demanding  the  re-payment  of  the  money,  and  which  was  proved  to 
have  been  written  before  the  action  was  commenced  was  offered  by  plaintiff. 
The  defendant  thereupon  conceded  that  a  proper  demand  had  been  made, 
the  court  then  excluded  the  letter,  ffeid,  properly  excluded.  When  it  is 
necessary  to  prove  a  demand  or  notice,  by  the  introduction  of  a  letter  con- 
taining other  matter,^  only  that  part  of  the  letter  which  contains  the  demand 
or  notice  can  be  put  in  evidence. 

Where  a  party,  by  a  cross  interrogatory,  calls  out  the  declarations  of  the 
opposite  party  material  to  the  issues,  and  the  answers  are  responsive  to  the 
questions,  the  opposing  party  is  entitled  to  have  such  answers  read, 
Oellatly  v.  Lowery,  6  Bosw.  118,  explained. 

A  witness  on  direct  examination,  who  had  testified  to  asking  a  question,  was 
asked  if  there  was  any  particular  reason  in  her  mind  for  putting  the  ques- 
tion.   The  reason  was  not  called  for.    Held,  competent. 

Evidence  that  a  witness  having  obtained  papers  of  value  relating  to  the  action, 
which  he  refused  to  give  up  until  paid  $16.  Held,  competent  for  the  pnr- 
poee  of  affecting  the  credit  of  his  testimony. 

Oeo.  M.  Oagoodby,  for  appellant 

Oeo.  F,  Danforth,  for  respondent. 

MULLBK,  P.  J. 

The  opinion  reviews  the  exceptions  to  the  rnlings  of  the  court 
before  which  the  action  was  tried  on  the  evidence.  The  conclu- 
sions arrived  at  in  the  opinion  are  contained  in  the  head  note.    It  is 

not  deemed  necessary  to  publish  the  opinion. 

New  trial  denied. 


Thorn,  appellant,  v.  Nott. 

Tax — iehod  tax — exee$9ive  leny — error  on  tax  roU. 

Defendant,  a  school  district  collector,  to  collect  a  tax  of  between  $5  and  $6 
levied  upon  and  sold  a  buggy  wagon  worth  upward  of  (50.  Tliere  was 
other  property  of  less  value  he  could  have  taken.  Held,  that  the  collector 
was  entitled  to  levy  on  the  property,  and  was  not  liable  for  an  excessive 
levy  in  doing  so. 

The  fact  that  the  total  footing  up  of  the  separate  assessments  on  the  tax  roll 
was  $7  more  than  the  amount  directed  to  be  levied,  did  not  invalidate  the 
tax.    At  most,  it  could  only  affect  it  to  the  extent  of  the  discrepancy. 


ADDENDA.  23 

Abram  Thorny  appellant  in  person. 

R»  C,  Titusy  for  respondent 

E.  D.  Smith,  J. 

Appeal  from  a  judgment  of  a  oouniy  court  reversing  a  judg- 
ment in  favor  of  plaintiff  in  an  action  tried  before  a  justice  of 
the  peace.  The  judgment  of  the  county  court  was  sustained,  in 
part,  upon  the  grounds  given  in  the  opinion  of  the  county  judge, 
the  material  ones  of  which  are  noticed  in  the  head  note.  In  the 
order  of  judgment  in  the  county  court  $75.81,  was  erroneously 
given  to  defendant  as  damages.  The  judgment  was  reversed  as  to 
this  matter. 


SwoBDS,  administratrix,  etc.,  ▼.  Edgar  ei  aly  appellants. 

Negligence — UabUUy  of  lesser  -~  dtflsciw  pier. 

Defendants  leased  a  pier  to  another  party,  the  lessee  agreeing  to  keep  the 
same  in  repair.  At  the  time  of  leasing  there  was  a  defect  in  the  pier,  in 
consequence  of  which  plaintiff's  intestate  receiyed  the  injury  whereof  he 
died.  The  accident  happened  after  the  lessees  had  taken  possession.  Held, 
that  defendants  were  liable  for  such  injury.  Fith  ▼.  Dodge,  4  Denio,  811 ; 
Moody  V.  Mayor  of  New  York,  43  Barb.  282;  DaunpoH  ▼.  BtAckman,  87  N. 
Y.  568. 

Man  dt  PdrstmSy  for  appellants. 
E.  S.  GaidweUy  for  respondent 
Brady,  J. 

This  case  has  been  before  the  general  term  previously,  and  a  new 
trial  granted.  (44  How.  139).  The  opinion  contains  only  a  review 
of  the  proceedings  at  the  re-trial  and  a  brief  expression  of  the  princi- 
ple enunciated  in  the  head  note.  It  is  believed  unnecessary  to 
publish  it  at  length. 

The  jury  at  the  trial  found  in  favor  of  the  plaintiff  for  $3,500 

damages,  for  which  judgment  was  entered. 

Judgment  affirmecL 
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AoocfKD  AND  Satisfaction — Aceeptaiiee  hff  creditor  of  a  sum  Ie»  tlian 
atnourU  due  in  payment — when  it  is  a  duieharge.]  Defendant,  &  judg- 
ment debtor,  in  Gompanj  with  two  friends,  applied  to  the  judgment 
creditor  to  effect  a  compromise  of  the  j  udgment.  The  creditor  declined 
to  discharge  the  judgment,  alleging  that  he  wished  to  pursue  other 
debtors  included  in  it,  but  said  if  defendant  would  pay  25  per  cent,  and 
give  an  order  for  certain  wool,  he  should  not  be  troubled  or  pressed 
for  the  balance,  but  should  be  left  to  his  own  honor  and  option  to  pay 
it.  Relying  on  the  promise,  defendant's  friends  advanced  the  25  per 
cent  and  defendant  gave  an  order  for  the  wool,  which  was  taken  by 
the  creditor  and  sold.  Held,  that  the  agreement  in  question  being 
made  not  only  with  the  defendant  but  with  his  friends  who,  upon  the 
strength  of  it,  advanced  money,  could  be  enforced  against  the  plaintiff 
and  was  a  satisfaction  of  the  debt. 

Grocers'  Bank  of  New  York  v.  Fitch 661 

2. , .]    It  could  also  be  enforced  for  the  reason  that  the  creditor 

accepted  the  wool  in  addition  to  the  25  per  cent,  notwithstanding  the 
wool  was  of  a  value  less  in  amount  than  the  balance  of  the  debt.  lb. 

Acknowledgment  :  See  Deed,  1. 

Action  —  For  injury  to  lands.]  The  disseisee  of  lands  may,  after  being 
restored  to  possession  thereof,  bring  action  for  injury  done  to  such 
lands  by  the  party  wrongfully  In  possession. 

Pierce  v,  Tuttle 139 

2.  ,  Former  action  pending.]    The  mere  pendency  of  a  former  action 

is  not  a  legal  bar  to  an  action,  even  if  between  the  same  parties. 

RiTTKR  «.  Worth 406 

8. ,  Trespass  quare  dausum  fregit.]    Trespass  quare  elausum  fregit 

lies  however  temporary  plaintiff's  interest  may  be,  even  though  it  be 
merely  in  the  profits  of  the  soil  as  vestura  terra,  etc.,  if  it  be  in  exclu- 
sion of  others. 

Bteyenb  9.  Adams 587 

>,  Plaintiff  ^s  possession.]   Plaintiff  brought  an  action  against  defend- 


ant for  breaking  into  his  close  and  destroying  the  crops.  The  evidence 
showed  that  the  title  to  the  lands  enter^  was  in  plaintiffs  wife. 
Plaintiff's  witnesses  testified  that  the  crops  injured  were  plaintiffs. 
Held  sufficient  to  sustain  a  finding  in  favor  of  plaintiff.  lb. 

5. ,  Reservation  to  stratiger  in  deed.]    Defendant  justified  his  entry 

by  claiming  a  right  of  way,  and  showed  a  reservation  of  a  right  of 
way  in  a  deed  from  a  third  party  to  the  plaintiff.  Held,  that  defend- 
ant did  not  acquire  a  right  of  way  under  such  reservation.  A  reserva- 
tion cannot  be  made  by  a  deed  to  a  person  not  a  party  to  such  deed.  lb. 

8de  Bills  and  Notes,  6 ;  Common  Carrier,  1 ;  Stattttort  Construc- 
tion, 2 ;  Trespass,  2 ;  Wills,  7. 

Administrator:  See  Dower;  Executors  and  Administrators;  Par- 
ties, 1. 

Adultbrt  :  See  Evidence,  30, 81. 

Adyxrsb  Possession  :  See  Ejectment,  8 ;  Titlb,  1,  2. 
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AosNT :  See  Evidbncb,  16, 17 ;  Iksubakcb,  8 ;  PRiifCiPAi«  and  Agknt. 

Altbration  op  Inbtrumbnt  —  Authority  for,  question  of  fact  for  jwry.] 
In  an  action  to  forecloee  a  mortgage,  given  to  secure  a  part  of  the  puf- 
chase-mouey  of  certain  mill  property  wliicli  the  mortgagees  had  con- 
veyed to  the  mortgagors  by  deed  bearing  even  date,  it  appeared  at  the 
trial  that  the  attorney  who  drew  the  papers,  and  with  whom  the  mort- 
gage was  left  to  have  recorded,  acting  under  a  supposed  authority, 
went  to  the  county  clerk's  office  after  the  deed  and  mortgage  were  both 
recorded  and  altered  each  of  them  by  inserting,  after  the  description 
of  the  prupertv,  the  words :  "And  also  all  macninery  and  gearing  and 
wheels  in  said  mill,  and  used  in  the  operation  of  the  same."  It  ap- 
peared that  one  of  the  mortgagors  had  no  knowledge  of  the  alteration, 
and  had  not  consented  thereto.  The  evidence  as  to  the  consent  of  the 
other  mortgagor  was  conflicting.  The  evidence  was  also  conflicting  as 
to  whether  the  alteration  was  made  by  the  procuration  of  the  plaintiffs. 
At  the  close  of  the  testimony,  the  judge,  on  motion  of  defendant,  dis- 
missed the  complaint  on  the  ground  that  the  alteration  of  the  mortgage 
was  material  and  rendered  it  void.  The  plaintiffs  asked  to  go  to  the 
Jurv  upon  the  question  of  the  consent  of  the  mortgagors  to  the  alteration, 
and  upon  the  question  whether  the  alteration  was  made  by  or  upon 
the  procurement  of  the  plaintiffs, all  of  which  was  refused.  HMfihat 
the  judge  erred  in  refusing  to  allow  the  plaintiff  to  go  to  the  jury  upon 
the  latter  question.  If  the  alteration  was  made  without  the  plaintiffs' 
procurement  or  consent,  it  was  to  be  regarded  the  same  as  if  done  by 
an  entire  stranger,  without  authority  ana  as  of  no  binding  force  what- 
ever. Whether  absolute  authority  was  given  to  make  tlie  alteration 
was  a  question  to  be  determined  upon  the  whole  evidence,  and  the 
testimony  was  not  so  entirely  conclusive  as  to  authorize  the  jud^e  to 
hold  as  a  matter  of  law  tliat  there  was  nothing  to  submit  to  the  jury, 
and  to  dismiss  the  plaintiffs'  case. 

Smith  «.  Chadset ' Addenda.      7 

See  Will,  11, 12. 

Akihals  at  Larob  :  See  Hiohwatb,  8.  ^ 

AiTSWBR :  See  Pleading,  5. 

Annuity  :  See  Wills,  13, 16. 

Appeal  —  Prom  jwdicerf  court — insufficient  statement  of  ground».'\  In  aa 
action  before  a  justice  of  the  peace,  defendant  put  in  a  general  denial, 
but  offered  no  evidence  at  the  trial.  In  his  notice  of  appeal,  upon  the 
law  only,  from  a  judgment  in  favor  of  the  plaintiff,  he  specified  as 

f  rounds  of  appeal :  1.  That  the  judgment  is  against  law  and  evidence. 
.  Tha(  there  was  not  sufficient  evidence  to  support  the  judgment. 
8.  That  the  judgment  should  have  been  in  favor  of  the  defendant  and 
against  the  plaintiff,  for  costs.  Heldt  that  the  specifications  were 
insufficient,  and  that  the  judgment  should  be  affirmed,  notwithstand- 
ing there  may  have  been  technical  errors  committed  at  the  trial. 

Nolan  v.  Pagb Addenda.      8 

See  Practice,  1,  2,  5,  6,  7,  8,  9;  Reperee,  2;  Statutory  Construc- 
tion, 5. 

Application  of  Paymbnt  :  See  Partnership,  2 ;  Payment,  4. 

Appropriations  :   See  Constitxttional  Law,  2,  8,  6,  9,  10  11 ;  Muni- 
cipal Appropriations. 

Arrest —  Wfiat  sufficient. 1  It  is  a  sufficient  arrest  when  one,  beinff 
informed  by  an  officer  that  he  has  a  warrant  for  him,  submits  to  sucE 
officer's  control. 

Van  Voorhbbso.  Lbonard 148 
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Abbbst  and  Bail — Arrest  in  cMl  action — bringing  dtfendant  into  8UUe 
by  subt&rfuge.^  Plaintiff's  clerk  obtained  a  warrant  against  defendant 
in  Philadelphia,  upon  the  charge  that  he  was  a  fugitive  from  justice. 
Defendant,  to  avoid  "  a  requisition  from  Albany  "  and  publicity,  con- 
sented to  come  with  the  clerk  to  New  York,  upon  his  arrival  in  New 
York,  defendant  was  arrested  in  a  civil  action.  There  was  no  indict- 
ment or  criminal  charge  against  defendant,  and  the  warrant  in  Phila- 
delphia was  obtained  unjustifiably.  Held,  that  the  arrest  here  was  void. 

Smith  v.  Mbtbrs 666 

2. , .]   The  employment  of  any  subterfuge,  scheme,  enterprise, 

pretense  or  design,  by  which  a  defendant  is  brought  into  this  State,  for 
the  purpose  of  arresting  him,  must  fail,  unless  it  is  warranted  by  the 
law  of  the  land,  and  the  question  does  not  depend  upon  the  honest 
convictions  of  the  persons  eogaged  in  the  project,  but  upon  the  legal- 
ity of  the  act.  lb. 

Assault  with  Intbnt  to  Kill  :  See  Criminal  Law. 

AflSBSSMBNT:  See  School  Law,  7;  Stattttobt  Ck)N8TRncTiON;  Taxa- 
tion; Taxes. 

A8SB88MBNT  FOB  LOCAL  ImPBOVBMENTS  :  See  ESTOPPBLy  1 

AS8B880R8:  See  Ckrtioraki. 
AsBiONBB;  See  Insoltency,  8. 
AssiQNMBNT :  See  Partnership,  8. 
Attorney  :  See  Evidence,  83. 
Baogagb  :  See  Common  Carrier,  1. 

Bailment  —  Conversion  of  pledged  property  —  interest.]  Plaintiff's  evi- 
dence showed  that  he  delivered  a  watch  to  defendant  to  secure  a  loan 
of  $82.  Defendant's  evidence  showed  that  the  watch  was  sold  him  for 
$82,  he  agreeing  to  re-sell  it  to  plaintiff  for  |87.  Beld,  that  the  jury 
were  justified  in  finding  the  transaction  to  be  a  pledge  and  not  a  sale. 
JECeldy  also,  there  being  no  evidence  of  an  agreement  to  pay  interest  on 
the  sum  loaned,  the  $5  difference  between  $82  and  $87  must  be  held 
to  be  in  lieu  of  interest  and  the  tender  of  the  latter  sum  sufficient  to 
enable  plaintiff  to  bring  an  action  for  the  conversion  of  the  watch. 

HiNBS  9.  Strong Addenda.     19 

Bankruptcy —-  Action  against  bankrupt  pending  in  State  court  —  discharge 
must  be  plead  atiiret  opportunity.]  An  action  was  commenced  in  18G6 
and  was  defended  and  brought  to  trial  before  a  referee.  In  1 868,  defend- 
ants were  discharged  in  lMLnkruf>tcy.  In  1869, judgment  was  entered 
upon  the  report  of  the  referee  against  defendants.  In  1870,  defendants 
applied  to  have  the  judgment  vacated  upon  the  ground  of  their  dis- 
charge in  bankruptcy.  Heldf  that  the  motion  should  be  denied. 
Defendants  should  have  set  up  the  discharge  during  the  pendency  of 
the  action. 

RXTDGB  «.  RUNDLB 649 

3. , .]    It  has  been  the  uniform  course  of  decisions,  both  in 

regard  to  insolvent  and  bankrupt  discharges,  that  the  debtor  must 
plead  his  discharge  when  he  has  the  opportunity,  and  if  he  omits  to 
plead  it,  the  court  will  not  relieve  him  on  motion.  lb. 

See  Insolvency,  8 ;  Jcbisdiction  ;  Pleading,  8.  ^ 

Bankrupt  Law  :  See  Sheriff. 

Banks  and  Banking  —  National  Bank.]  A  national  bank  cannot  employ 
one  of  its  officers  for  a  specified  time. 

Harrington  o.  First  National  Bank 861 

8es  INSOLVBNOY,  1,  2;  Pabtnership,  5;  Statutb  ov  Limitationb,  2; 

Taxation,  8. 
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Bauk  Shabss  :  Bee  Tioon,  1, 8. 
Bab  to  Actiok  :  Bee  AcnoK ,  2. 
Bill  of  Particulabs  :  Bee  Eyidbncb,  18. 

Bills  and  Notes — Promieeory  note — consideration.]  Defendaiit  brought 
action  against  plain  ti^  to  set  aaide  a  lease  alleged  to  have  been  obtained 
by  fraud.  The  action  was  settled  by  plaintiff  execntinz  a  release  upon 
the  sole  consideration  that  the  action  should  be  no  furtner  prosecuted, 
and  the  plaintiff  herein  should  not  be  liable  for  costs.  Afterward 
defendant  gave  her  promissory  note  to  plaintiff,  the  consideration 
being,  as  he  claimed,  the  previous  release.  Held,  that  the  release  was 
not  a  valid  consideration  for  such  note. 

Pendleton  v.  Pendleton 95 

2.  ,  Promissory  note — married  woman.]  A  note  made  by  a  mar- 
ried woman  to  her  own  order  is  negotiable,  although  containing  a 
clause  making  it  a  charge  upon  her  separate  estate. 

Looms  «.  Ruck 448 

8.  ,  Holder  for  fxUue.]    Where  one  takes  the  note  of  a  third  party 

in  payment  of  a  claim  and  gives  up  such  daim,  he  is  a  bona  fide 
holder  for  value.  lb. 

4.  ,  Promiseory  note — demand  of  payment  and  notice — indorur^s 

residence  unknown  —  due  diligence.}  The  holder  of  a  promissory  note, 
not  knowing  the  residence  of  an  indorser  thereof,  inquired  of  an 
assistant  internal  revenue  assessor  of  the  district  within  the  bounds 
of  which  such  residence  was.  The  assessor  said  he  knew  the  indorser, 
and  that  he  resided  at  P.  Notice  of  demand  of  payment,  refusal  and 
protest  of  the  note  was  sent  by  mail  to  the  indorser  at  P.  He  did 
not  live  at  P.,  but  at  A.,  five  miles  distant,  to  which  place  the  notice 
was  forwarded,  and  he  received  it  nine  days  after  it  was  sent.  Held, 
that  the  holder  of  the  note  used  due  diligence,  and  the  indorser  was 
liabld. 

Haroer  t.  Bbmib 480 

6.  ,  Delay  in  presentation  of  check.]  A  check  drawn  upon  a  bank, 

dated  March  8, 1871,  was  received  for  value  by  another  bank  May  2, 
1872.  The  drawer  and  payee  resided  and  both  banks  were  located 
in  the  same  place.  Hetd^  that  the  bank  did  not  receive  the  check  in 
the  usual  course  of  business,  and  the  drawer  was  not  cut  off  from  a 
defense  to  it  on  the  ground  that  it  had  passed  into  the  hands  of  a 
bona  fide  holder  without  notice. 

Cowing  v.  Altman ♦.  494 

6. ,  Illegal  consideration.]  The  consideration  of  the  check  was  an 

agreement  to  pay  the  payee  the  sum  named  therein  for  his  services 
as  assignee  in  bankruptcy  over  and  above  the  fees  and  compensation 
allowea  by  law.  Held,  that  the  agreement  was  in  violation  of  section 
45  of  the  United  States  bankruptcy  act,  the  consideration  of  the 
check  illegal,  and  the  check  void.  lb. 

7.  ,  Promissory  notes — joint  note  —  action  at  law  does  not  lie  against 

representoHvea  of  deceased  joint  milker.]  A  promissory  note  was  made 
by  four  persons  jointly.  One  of  the  makers  died.  The  holder  of  the 
note,  after  it  became  due,  brought  action  thereon  against  the  represen- 
tatives of  the  deceased  maker.  The  surviving  makers  were  not  made 
parties  and  the  complaint  did  not  allege  that  they  were  insolvent,  that 
plaintiff  had  exhausted  his  remedy  at  law  against  them  or  that  he  had 
taken  any  steps  to  collect  of  them.  Held,  that  the  action,  being  one 
at  law,  could  not  be  maintained  in  that  form  against  the  personal 
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representatiYes  of  the  deceased  maker,  eyen  though  the  sorviyon  were 
insolvent  at  the  time  of  its  commencement. 

BENTZ9.  Thubbbb 645 

866  Pabtnebshif,  8 ;  Ububt. 

Boin>:  Bee  Recbiyeb. 

Bonding  Towns:  See  Railroad  Aid  Bonds  ;  Ck>N8Trnn«iONAL  Law,  1. 

Bbeach  of  Promise  of  Marriage  —  Evidence  of  promise.]  In  an  action 
to  recover  damages  for  a  breach  of  a  promise  to  marry,  the  evidence 
of  the  promise  was  conflicting  —  the  plaintiff  asserting  it,  and  the 
defendant  denying  it.  Some  of  defendant's  letters  to  pmintiff  tended 
to  sustain  defenoLuit's  denial.  It  appeared  that  defendant  visited 
plaintiff  for  the  period  of  five  vears,  usually  once  a  week,  and  some- 
times oftener,  remaining  with  her  alone,  as  late  as  12  or  1  o'clock  at 
night;  that  defendant  sometimes  expressed  jealousy  if  plaintiff  re- 
ceived attentions  from  other  men,  and  defendant  admitted  that  he 
treated  plaintiff  "  as  an  honorable  man  treats  a  woman  whom  he  intends 
to  marry."  ffeld,  that  the  evidence  was  sufficient  to  sustain  a  verdict 
for  the  plaintiff. 

Fowler  «.  Martin 877 

2. ,  Varianee,]    In  an  action  for  a  breach  of  promise  of  marriage, 

the  complaint  laid  the  time  of  the  making  of  the  promise  on  the  15th 
day  of  March,  1869,  and  at  divers  times  prior  to  that  date  in  the  year 
1868  and  1869.  Evidence  was  admitted  of  a  promise  in  1866.  Held, 
that  the  variance  was  not  material,  it  not  appearing  that  defendant 
was  misled  by  it  tohis  prejudice.  lb. 

8. ,  DeetrucHon  of  letters.']    In  an  action  for  a  breach  of  promise  of 

marriage,  it  appeared  that  plaintiff  had  destroyed  certain  letters,  and 
defendant  asked  the  court  to  charge  the  jury  that  the  inference  from 
the  destruction  of  the  letters  was  an  intent  to  destroy  evidence,  and 
was  a  strong  circumstance  against  the  truth  of  her  testimony.  The 
court  refused  so  to  charge.  Meldf  no  error.  The  destruction  of  the 
letters  raised  no  presumption  against  the  plaintiff  in  the  absence  of 
any  thing  showing  that  she  destroyed  letters  containing  evidence 
against  her,  or  at  least  letters  required  by  defendant  to  be  produced 
upon  the  trial.  lb. 

Canals  :  J3ee  CoNSTmrriONAL  Law. 

Gases  Overruled,  Doxtbted,  Criticised,  Explained  or  Followed. 

AvBSON  «.  EiNNAiRD,  6  East,  188 460 

Ayers  V,  Lawrence,  68  Barb.  458 151 

Battle  «.  CoiT,  26N.  Y.404. 148 

Berner  0.  MiTTNACHT,  2  Sweeney,  582 290 

BucHAN  «.  SuMNER,2  Barb. Ch.  165 516 

BoLEN  t).  Crosby,  49  N.  T.  187 148 

BuNGE  c.  Koop,  48  N.  Y.226 654 

Carr  «.  Carr,52  N.  Y.251 489 

Chamberlain  v.  Chamberlain,  43  N.  T.  424 585 

Chapman*.  McKay, 47  N.T.  670 582 

C0BB«.  Harmon,  29  Barb.  472 ;  S.  C,  28  N.  Y.  148 558 

Fa6NACHt«.  Stehn,  58  Barb.  650 622 

Qawtry  «.  DORN,  51  N.  Y.  84 » 685 

Getty  «.  BiNBflB,  49  N.  Y.  885 646 
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Gould  v.  Town  of  Stsblikq,  17  N.  Y.  492 184 

Hannah  ▼.  McEellif,  49  Barb.  842. 290 

Habmont  «.  BiGHAV,  12  N.  Y.  99 551 

Hudson  «.  Caktl,  44N.  Y.  658 692 

EoRTRiGHT  «.  Buffalo  ComcsRCiAL  Bank,  20  Wend.  91 49 

Lannino  fj.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  631 529 

Larkinv.  Mann,  56  Barb.  267 268 

Lareinb  v.  Larkinb,  8  Boa.  &  Pal.  16 441 

Lawbbncb  «.  Miller,  16  N.  Y.  285 462 

Lawrence  «.  Fox,  20  N.  Y.  268 465 

LiYNOSTON  «.  Tanner,  14  N.  Y.  64 94 

Levy  v.  Village  of  Sandy  Hill,  40  N.  Y.  451 689 

McBurney  9.  Wellhan,  42  Barb.  890 489 

MgPhbrson  V,  Clark,  8  Bradf .  92 440 

Messner  0.  People,  45  N.  Y.  1 656 

Myerb  «.  Burns,  88  Barb.  401 ;  85  N.  Y.  269 116 

Oswego  Starch  Factory  «.  Dolloway,  21  N.  Y.  458 639 

People  «.  Jackson,  8  Park.  Cr.  891 610 

People  v.  Kerr,  87  N.  Y.  188 648 

People  v.  Real,  42  N.  Y.  270 570 

People  u.  Sawyer,  52  N.  Y.  296 115 

Rawson  v.  Penn.  R.  R,  Co.,  2  Abb.  Pr.  N.  S.  220 ;  S.  C,  48  N.  Y.  212 227 

RowLBY  «.  Empire  Ins.  Co.,  86  N.  Y.  550 287 

RUNDKLL  «.  Lakry,  40  N.  Y.  618 418 

Rupp  «.  Blanchard,  84  Barb.  627 144 

Shaw  v.  Sicith,  8  Eeyes,  816 609 

Startn  «.  Town  of  Genoa,  23  N.  Y.  489 134 

Town  of  Duanesburgh  o.  Jenkins,  46  Barb.  294 223 

Valton  v.  National  Ins.  Co.,  20  N.  Y.  32 509 

Voorhibs  v.  Childs,  Ex'r,  17  N.  Y.  654 646 

Warner  v.  Erie  Railway  Co.  ,  39  N.  Y.  468 628 

Wbtmore  0.  Parker,  62  N.Y.450 686 

Williams  v.  N.  Y.  C.  R.  R.  Co.,  16  N.  Y.  97 648 

Wolfe  c.  Goulard,  18  How.  64 627 

Certificate  :  See  Evidence,  28. 

Certificate  of  Acknowledgment  :  See  Deed,  1. 

Certificate  of  Deposit  :  See  Statute  of  Limttationb,  2. 

Certiorari  —  Delay  in  applying  for  tDrit,]  Wbere  a  town  board  of  asses- 
Bors  bad  performed  certain  duties  of  a  judicial  cbaracter  in  pursuance 
of  statute :  ffeldt  tbat  a  delay  of  over  two  years  in  applying  for  a 
writ  of  certiorari  to  review  tbe  same,  was  a  sufficient  reaaon  for  dis- 
xnissinff  sucb  writ. 

people  «.  Hill 154 

See  Railroad  Aid  Bonds,  1, 12. 

Charge  to  Jury:  See  Negligence,  16. 

Chattel  Mortgage — Debt  payatHein  inttaUmente  — default  in  inttaU- 
ment.]  Wlien  a  chattel  mortgage  is  given  to  secure  a  debt  payable 
in  installments,  tbe  title  of  the  mortgagee  becomes  as  perfect  upon 
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de&nlt  in  the  paTment  of  an  installment  as  it  does  upon  a  default  in 
payment  of  tlie  whole  debt. 

Halbtead  v.  Swabtz ' 659 

8.  , -].    Plaintiff,  to  secure  the  paymeDt  of  ten  notes  held  by 

defendant  falling  due  at  yarious  times,  mortgaged  a  canal -boat.  The 
mortgage  was  conditioned  that  if  the  indebtedbaess  should  be  paid  in 
full  it  should  be  void,  but  in  case  of  non-pajment  of  the  notes  at  the 
time  or  times  when  due,  the  mortgagee  might  seize  and  sell  the  boat. 
Default  was  made  upon  the  note  first  due,  and  defendant  seized  the 
boat  and  sold  it,  without  notice  to  plaintiff,  at  private  sale  to  one 
F.  for  less  than  the  aggregate  amount  of  the  notes.  F.  paid  no  monej, 
and  no  papers  passed.  He,  next  day,  transferred  his  bid  for  a  nomi- 
nal consideration  to  defendant,  who  afterward  sold  the  boat  for  value 
to  another  party.  After  the  sale  to  F.,  and  before  any  other  note 
became  due,  plaintiff  tendered  the  amount  of  the  first  note,  interest 
and  expenses,  to  defendant,  and  demanded  possession  of  the  boat. 
Held,  that,  by  the  default  in  payment  of  the  first  note  due,  the  title 
to  the  boat  was  vested  in  the  defendant,  and  that  plaintiff  could  only 
redeem  by  paying  or  tendering  the  whole  debt  secured.  lb. 

8.  • ,  Tender  —  title  after  default].    Held,  also,  that  even  if  the  sale 

to  F.  was  invalid,  the  subsequent  sale  was  valid,  and  cut  off  plain- 
tiff's right  to  redeem.  Where  property  has  been  taken  by  virtue 
of  a  chattel  mortgage  upon  default  in  payment  and  the  title  vested  in 
the  mortgagee,  it  can  be  revested  in  the  mortgagor  only  by  decree  of 
a  court  of  equity.    Tender  of  the  amount  due  will  not  revest  it.  lb. 


Bights  of  mortgagee].    A  mortgage  upon  a 
town  clerk's  oifice,  in  the  custom-house  an 


canal -boat  was  filed 


in  the  town  clerk's  oifice,  in  the  custom-house  and  in  the  office  of  the 
auditor  of  the  canal  department,  i^fterward  the  mortgagor  chai^ 
tered  the  boat  to  defendants  for  the  navigation  season.  Before  the 
season  closed  the  mortgagees,  upon  default,  took  possession  of  the  boat. 
Held,  that  the  rights  of  the  defendants  were  subordinate  to  those  of 
the  mortgagees  who  were  entitled  to  foreclose  and  were  not  estopped 
from  doing  so,  because  the  charter  was  made  with  their  knowledge. 

JuDSON  V,  Easton 598 

Chbgkb  :  See  Bills  and  Notes,  4, 5. 
Cttisb  :  See  Municipal  Affropkiations. 

CoDB  OF  CrviL  Procedure: 

Code,  §  82, 153 ;  §  83. 153 ;  §  91, 186 ;  §  97. 186 ;  §  115, 98 ;  8 119,  279  ; 
§  127,  327 :  §  135,  648 ;  8  144,  93, 121 ;  §  147, 121 ;  §  152,  622 ;  §  157, 
533 ;  §  160,  622 ;  §  161.  22 ;  §  168,  233 ;  §  248,  81 ;  §  268,  28,  80,  86, 
598 ;  g  272,  531 :  ^  274,  263,  266 ;  §  281,  582 ;  %  804,  826  ;  §  828,  830 ; 
g  325,  261 ;  §  326,  328 ;  §  827,  261,  264 ;  §  834.  242 ;  §  888,  ^ ;  §  427, 
15;  §  448,  6& ;  §  450,  61 ;  g  451,  61 ;  §  453,  592. 

GoLLBCTOR  OF  TAXES :  See  Taxbs,  4. 

CoionssiONBRS  OF  Hiohwayb:  See  Highwatb,  1, 2. 

CoHKON  Carrier — loss  of  baggage — toTien  carrier  liable  —  title  toartielei 
lost.]  An  expressman,  employed  by  plaintiff,  left  a  trunk,  containing 
clothing,  etc.,  part  belonging  to  plaintiff  and  part  to  his  wife,  at  the 
depot  of  defendant,  at  the  time  calling  the  attention  of  defendant's 
agent  to  the  trunk.  The  agent  said  "  all  right ; "  gave  some  men  direc- 
tions to  take  care  of  the  trunk,  and  the  expressman  left  the  depot. 
HM,  that  the  defendant  was  liable  for  the  loss  of  the  trunk.  Jueld, 
also,  that  plaintiff's  title  to  the  contents  of  the  trunk  was  sufficient  to 
enable  him  to  maintain  an  action  for  their  loss. 

Wooers  v.  Long  Island  Railroad  Co 896 

Vol.  I,  N.  T.  Eep.  —  88 
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8. ,  LiabUUy  of  carrUrJar  damage  done  to  goods  beyond  ?U$  line.'] 

The  White  Line  was  a  throagh  freight  line  conipoaed  of  a  number  of 
connecting  railroads  of  which  the  N.  T.  G.  R.  R.  was  one.    The  can 
were  marked  White  Line.    They  were  not  owned   in  common,  bat 
each  company  pat  in  a  certain  number.    The  cars  run  through  with- 
out transnipment,  and  the  receipts  were  divided  between  the  differ- 
ent railroads  pro  rata  per  mile.    When  freight  was  taken  at  a  way 
station  on  the  N.  Y.  C.  R.  R.  for  this  line,  it  was  not  treated  as 
through  freight,  but  as  local  until  it  reached  the  terminus  of  the  road, 
where  it  was  taken  by  the  line  as  through  freight.    The  N.  T.  C.  R. 
R.  Co.  had  no  interest  in  the  freight  beyond  the  terminus.    The  line 
was  neither  a  corporation  nor  a  partnership,  but  a  mere  cooperating 
arrangement.    Under  an  arrangement  with  an  agent  of  this  line  plain- 
tiff shipped  merchandise  at  Rochester  for  Leavenworth,  Kansas.  The 
articles  shipped  were  delivered  at  the  N.  Y.  C.  R.  R.  station,  and  a 
receipt  taken  in  which  the  N.  Y.  C.  R.  R.  Co.  admitted  the  delivery  of 
the  cases  containing  them  marked  "  T.  W.  Irwin,  Leavenworth,  Kan- 
sas, care  White  Line,  Buffalo."        •        •        "  To  be  transported  by 
the  N.  Y.  C.  R.  R.  Co.  to  their  warehouse  at  Bufialo,  ready  to  be 
delivered  to  the  party  entitled  to  the  same."    The  receipt  also  con- 
tained a  provision  that  the  N.  Y.  C.  R.  R.  Co.  should  not  be  liable  for . 
loss,  etc.,  by  any  other  carrier  or  after  the  cases  left  the  warehouse 
at  Bufialo.    The  cases  were  placed  in  a  White  Line  car  at  Rochester 
and  were  damaged  in  Missouri  by  the  negligence  of  the  Missouri  Paci- 
fic R.  R.  Co.    Meld,  that  the  N.  Y.  C.  R.  R.  Co.  were  not  Uable  for  the 
damage.         / 

Ibwebt  t>.  N.  Y.  C.  R.  R.  Co 478 

8.  — ,  Erroneoue  deUieeryt  HabUitp  of  carrier  for.]  Plaintiff  shipped 
goods  consigned  to  J.  D.,  Boston.  After  their  arrival  at  Boston, 
the  carrier  delivered  them  to  the  Pawners'  Bank,  which  bank  received 
them  as  security  for  a  loan  to  one  M.  Subsequently  the  consignee 
called  at  the  bank,  designated  a  portion  of  the  goods  to  be  held  as 
security  for  the  loan  to  M.,  and  from  time  to  time  thereafter  took  por- 
tions of  the  remainder  to  the  store  of  M.,  where  they  were  sold 
with  his  consent.  Held,  that  although  the  original  delivery  might 
have  been  erroneous,  and  the  carrier  liable  to  the  consignor,  such 
liability  was  discharged  by  the  subsequent  acquiescence  of  the  con- 
signee in  the  delivery. 

O'DOUQHERTY  V.  BOSTON  &  W.  R,  R.  Co 477 

Diaeharged  by  raiification  of  consignee.]    The  consignee  is  pre- 


sumptively the  owner  and  is  to  be  regarded  by  the  carrier  as  absolute 
owner  until  notice  to  the  contrary  appears,  and  any  delivery  which 
discharges  the  carrier  as  between  him  and  the  consignee  is  good 
against  the  consignor.  lb. 

CoHPLAiNT :  See  Pleading,  4. 

COHPOUNDiNO  Felony  :  See  Eyidbnce,  11. 

Conflict  of  Law  —  This  court  is  bound  by,  and  will  enforce,  the  law 
as  the  court  of  appeals  declares  it,  notwithstanding  the  decision  of 
the  United  States  Supreme  Court,  except  upon  the  particular  case 
upon  which 'the  federal  tribunal  has  rendered  its  decision. 

Town  of  Venice  «.  Breed 180 

2. ,  Validity  of  bequest  governed  by  kno  of  the  domicile  of  legatee.] 

A  testator,  residing  in  New  York,  bequeathed  $1,000  to  a  town   in 
Massachusetts,  directing  the  same  to  be  invested  and  the  interest  only 
to  be  used  for  the  benefit  of  the  poor  of  such  town.    ^6^  (following  . 
Chamberlain  v.  Chamberlain,  48  N.  Y.  424),  that  the  validity  of  such 
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bequest  is  to  be  determined  bj  the  laws  of  Massachasetts  and  not  those 
of  this  State. 

Kbknbdt  «.  Town  of  Palheb 581 

8. ,  Siupensum  ofpaiD&r  of  alienation.]    The  bequest   vested  the 

title  to  the  amount  bequeathed  in  the  town  upon  the  death  of 
the  testator,  and  a  direction  as  to  the  mode  of  its  management  would 
not  render  it  invalid  under  the  statute  relating  to  perpetuities.  Wet- 
more  V.  Parker,  62  N.  T.  450.  lb. 

See  Iksolyenct,  8. 

GoKBiDBRATiON :  See  Bills  akd  Notsb,  1. 

Contract,  8. 

GoNBiGiiroR  AND  CONSIGNEE :  See  CoiacoN  Carrier,  8, 4. 

Constitution,  Construction  op  : 

Art.  1,  §  9, 288, 812 ;  Art.  4,  §  6, 202 ;  Art.  7,  g  8, 282, 811. 

OoNBTTTUTiONAL  Law — Acts  to  bond  totons  in  aid  of  raUwtye — priwtte 
and  local  bill,]  The  acts  authorizing  the  bonding  of  towns  are  not 
unconstitutional,  on  the  ground  that  the  legislature  has  no  power  to 
'  pass  them.  And  the  acts  of  1866  (ch.  898)  and  1871  (ch.  298}  are  not 
so,  on  the  ground  that  they  each  embrace  more  than  one  subject,  and 
that  not  expressed  in  its  title.  It  seems  to  be  decided,  that  when  a 
local  or  private  bill  contains  provisions  which  apply  to  the  whole 
State,  the  act  is  valid,  although  the  title  does  not  refer  to  such  a  pro- 
vision. But  where  a  statute,  which  applies  to  the  State  at  large,  con- 
tains provisions  of  a  local  or  private  nature,  not  disclosed  in  the  title, 
the  latter  provisions  are  void  as  being  in  violation  of  the  constitution. 
In  the  two  acts,  the  provisions  of  the  statute  give  effect  to  the  objects 
and  purposes  disclosed  in  the  titles,  and  such  an  act  is  not  a  violation 
of  the  constitutional  provision,  however  numerous  or  various  its  pro- 
visions may  be. 

People  ex  reH,  Akin  v,  Moroan 161 

2. ,  Canal  eontracU — appropriations  for  local  or  private  purposes. 

Chap.  160,  Laws  ISIO— Chap.  9d0,  Laws  1B71  — Const.  Art.  7,  §  8; 
Art.  1,  §  9.]  By  chap.  160,  Laws  of  1870,  the  canal  board  is 
authorized  to  pass  upon  and  award  damages  upon  a  claim  of  George 
Densmore,  a  contractor,  for  the  building  of  a  canal  lock  for  damages 
sustained  "  in  being  compelled  to  pay  an  enhanced  price  for  the  trans- 
portation of  stone  for  said  lock  by  reason  of  the  obstruction  of  naviga- 
tion on  the  canal  *  *  *  or  by  reason  of  any  cause  not  contemplated 
at  the  time  of  the  letting  of  the  contract  *  *  *  which  the  State 
should  in  equity  pay."  The  canal  board,  on  the  5th  of  ^ugast,  1870, 
awarded  to  Densmore,  in  pursuance  of  the  act,  $7,498.49.  This  was  paid 
him  by  the  auditor  of  the  canal  department  out  of  the  sum  of  $88,- 
410.65,  appropriated  by  act  of  the  legislature  in  1871  (chap.  980) "  for 
the  payment  of  allowances  made  by  the  canal  board  in  the  year  1870." 
Both  acts  mentioned  were  passed  by  less  than  a  two-thirds  vote. 
Heldf  that  said  acts  were  not  in  contravention  of  the  provisions  in 
art.  7,  §  8  of  the  State  constitution,  that  "  all  contracts  for  work  or  ma- 
terial on  any  canal  shall  be  made  with  the  person  who  shall  offer  to  do 
or  provide  the  same  at  the  lowest  price,  with  adequate  security  for 
their  performance." 

People  «.  Denshore 280 

8.  ,  Two4hirds  vote.]  Chap.  980,  Laws  of  1871,  appropriating;'  moneys 

for  the  relief  of  a  canal  contractor,  was  not  as  to  the  appropriation  for 
the  payment  of  allowances  made  by  the  canal  board  invalid  under  art. 
1»  §9,  which  provides  that  *'  The  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature  shall  be  requisite  to  every 
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bill  appiopriating  the  pablie  moneys  or  property  for  local  or  private 
purpoBes."  lb. 

4. ,  Canal  contract.]  The  provision  in  art.  7,  §  3,  of  the  State  con- 
stitution in  respect  to  canal  contracts,  is  a  restriction  upon  the  officers 
of  the  State  having  charge  of  constructing  or  repairing  the  canals,  and 
the  legislature  is  not  bj  it  prohibited  from  relieving  a  contractor  from 
a  hard  bargain  or  from  liquidating  and  paying  a  just  claim  accruing  to 
him  in  the  performance  of  his  contract  under  circumstances  raising  an 
obligation  on  the  part  of  the  State  to  pay.  lb. 

5. ,  Appropriation  for  debt  of  JState.]    An  appropriation  to  pay  the 

debts  of  the  State,  or  any  single  debt  thereof  is  not  an  appropriation 
for  a  private  purpose.  lb. 

6. ,  Private  acts  —  letting  work  on  canals — State  constitution.  Art,  1, 

§  9,  Art,  8.  §  16,  Art.  7,  §  3.]  The  legislature,  bv  an  act  entitled  "An 
act  in  relation  to  completing  work  on  Black  Rock  narbolr,  and  at  Lower 
Black  Rock,  Buffalo,"  directed  the  canal  board  to  make  an  examina- 
tion into  the  expense  of  certain  work  done  under  a  contract,  and  if 
such  expense  exceeded  the  prices  paid  under  the  contract,  to  allow  the 
difference  to  the  contractor.  ITM,  that  the  act  is  not  a  private  one, 
under  art.  8,  §  16  of  the  constitution,  and  that  it  did  not  require  a  two- 
thirds  vote  nnder«  art.  1,  §  9,  thereof.  JSeld,  also,  that  it  was  not  in 
violation  of  art.  7,  §  8  of  the  constitution,  in  reference  to  letting  work 
on  the  canals  to  the  lowest  bidder. 

PEOPLB  0.  CAKAIi  BOABD 809 

7.  ,  Legislative  poteer  to  validate  invalid  acts.]    The  legislature  has 

power  to  validate  acts  done  without  due  conformity  to  existing  law 
and  undoubted  power  to  tax  any  district  to  pay  the  costs  of  an  im- 
provement to  it. 

Matter  op  Vak  Antwerp 4d8 

8.  ,  Chap.  812,  I^ws  of  1872,  constitutional]   Chap.  813,  Laws  of  1872, 

is  entitled  "  An  act  to  confirm,  reduce  and  levy  certain  assessments  in 
the  city  of  Brooklyn."  Sevend  assessments  are  included  in  the  pro- 
visions of  the  act.  ffdd,  that  the  act  is  not  in  violation  of  article  3, 
g  16  of  the  State  constitution.  It  embraces  only  one  subject,  and  that 
is  named  in  the  title.  lb. 

9. ,  Canal  contracts  —  State  ConstittOion,  article  7,  section  8  —  legista- 

ture  altering  contract.]  By  a  contract  made  November  15, 1869,  the 
relator  agreed  to  perform  certain  work  on  the  Erie  canal  for  $3^500. 
In  1870,  when  the  work  was  about  completed,  the  legislature  passed 
an  act  (chapter  767),  directing  the  canal  commissioners  to  change  the 
sum  named  in  the  contract  to  $18,500.  No  reason  was  given  or 
appeared  for  this  change.  Upon  an  application  for  a  mandamus  to 
compel  the  auditor  of  the  canal  department  to  draw  a  warrant  for  the 
increased  amount,  held,  by  J.  Potter,  J.  (Parker,  J.,  contra),  that  the 
act  in  question  was  in  contravention  of  tbe  provision  of  the  State  con- 
stitution (article  7,  section  8),  requiring  tne  giving  of  contracts  for 
work,  etc.,  on  the  canals,  to  the  lowest  bidder.  The  provision  of  the 
constitution  in  question  is  not  limited  to  the  canal  board,  but  applies  to 
and  embraces  all  the  departments  of  the  State  government. 

People  v.  Datton Addenda.    14 

10. ,  DoTuUion.]    Held,  also,  that  the  act  named  could  not  be  coor 

strued  as  a  donation  to  the  relator.  lb. 

11. ,  Canal  contracts.]      Upon  the  recommendation  of  a  division 

engineer  the  canal  board  directed  certain  work,  not  connected  with 
relator's  contract,  to  be  done  by  him  to  be  paid  for  as  extra  work  at 
the  estimate  of  the  engineer.  In  accordance  with  this  direction  the 
relator  performed  the  work.    Held,  that  the  transaction  was  contrary 
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to  section  8,  article  7,  of  the  State  constitution.  HM,  also,  that  the 
auditor  was  justified  in  refusing  to  draw  a  warrant  for  the  amount 
allowed  for  such  work  on  the  ground  of  the  contract  being  illegal,  and, 
also,  on  the  ground  that  no  appropriation  had  been  made  therefor  bj 
the  legislature.  lb. 

CoNSTBXTCTiON  OF  Statutb  :  See  Railboad  Aid  Bonds. 

GoNSTBUGTiON  OF  WiLLs :  See  Wills. 

OoirrRAOT — Receipt  infuU,]  The  plaintiff  having  a  contract  with  defend- 
ant, a  corporation,  did  certain  work  not  embru^  in  the  contract,  for 
which  he  made  a  claim  of  over  $4,000.  Defendant's  president  offered 
plaintiff  $1,650  in  settlement  of  the  claim,  which  he  accepted,  and 
gave  a  receipt  in  full.  At  the  time  he  asked  if  he  might  applj  to  the 
zuU  board  of  defendant's  directors  for  a  further  allowance,  and  was 
told  he  might.  Held,  that  the  defendant  was  discharged  from  lia- 
bility to  plaintiff. 

Green  «.  Rochester  Iron  Manufacturing  Ck> 5 

2.  ,  Evidence.'^    The  contradiction  to  which  a  receipt  is  subject  is 

of  some  fact  which  is  stated  in  it.  The  fact  of  a  reservation  of  a  ri^ht 
to  apply  to  the  board  of  directors  for  a  reconsideration  of  the  claim, 
and  a  further  allowance  at  their  option  did  not  call  for  the  overthrow 
of  the  written  instrument,  but  was  entirely  consistent  with  it.  lb. 

8. ,  Adequacy  of  consideration  for  deed  —  eecrow — dtUv  of  deposi- 
tary !\  One  M.  M.,  being  out  of  health,  proposed  to  some  distant  rela- 
tives to  come  and  live  with  her,  and  assume  charge  of  her  house.  A 
contract  was  made,  whereby  she  agreed  to  convey  her  house,  worth 
$10,000,  to  one  of  the  relatives,  it  being  agreed,  upon  the  other  part, 
that  she  should  be  supported  during  her  life.  In  pursuance  of  the 
contract  a  deed  was  executed  and  placed  in  escrow,  with  a  written 
direction  by  M.  M.  to  deliver  it  to  the  grantees  upon  her  death. 
She  lived  about  a  month  after  the  contract  was  made,  and,  just 
before  death,  directed  the  deed  to  be  destroyed.  The  grantees  took 
charge  of  the  house  and  supported  M.  M.  until  they  were,  by  her 
directions,  compelled  to  leave.  Held,  that  the  agreement  on  the  part 
of  the  grantees  to  live  with,  support  and  take  care  of  the  grantor 
during  life,  was  an  adequate  consideration  for  the  conveyance  of  the 
property  in  question,  and  that  it  was  within  the  jurisdiction  of  equity 
to  compel  the  delivery  of  the  deed  in  escrow.  Held,  also,  that  the 
grantor  had  not  the  power  to  revoke  the  deed  in  escrow.  An  escrow, 
signed,  sealed  and  deposited  upon  a  valuable  consideration,  is  not 
revokable  by  the  depositor,  except  according  to  the  terms  of  the 
deposit.  The- depositary,  under  such  circumstances,  is  as  much  an 
agent  of  the  grantee  as  of  the  grantor,  and  is  as  much  bound  to 
deliver  the  de^  on  performance  of  the  condition  as  he  is  to  withhold 
it  until  performance. 

Stanton  0.  Miller 28 

4. ,  Fraud  —  when  not  a  defense^]     Plaintiffs  sold  defendants  a 

mill  and  other  real  estate,  and,  at  the  same  time,  transferred  all  their 
contracts  for  the  purchase  and  sale  of  lumber  for  the  year  1869,  defend- 
ants agreeing  to  perform  all  of  said  contracts.  Defendants  neglected 
to  perform  one  of  the  contracts  for  sale  with  W.  &  Son,  and  W.  ft 
Son  brought  action  for  the  breach  against  plaintiffs.  Plaintiffs  called 
upon  defendants  to  defend  but  they  refused,  and  W.  &  Son  recovered 
judgment,  which  plaintifb  paid.  In  an  action  to  recover  the  amount 
paid,  defendants  set  up  that  plaintiffs  had  made  the  false  representa- 
tion that  they  had  contracts  to  purchase  sufficient  to  fill  those  to  sell. 
Held,  that  such  false  representations  were  not  a  defense  to  the  action. 

Dubois  «.  Hermance 298 
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5. ,  Beaeisnon  of  eontrctet,]    If  an  agreement  ifl  to  be  reBcinded  upon 

the  ground  of  fraud,  the  party  rescinding  must  surrender  all  the 
advantages  he  may  haye  acquired  thereby.  He  cannot  take  all  that 
is  Taluaole  in  an  agreement,  and,  at  the  same  time,  resist  those  parts 
which  impose  burdens.  lb. 

6. ,  AffreemerU  by  employer  to  furnish  house  to  emphyee,]  By  a  parol 

contract  it  was  agreed  between  an  employer  and  nis  workman  that 
the  employer  should  pay  the  workman  for  his  seirices  thirteen  shil- 
lings a  day,  and  give  him  the  use  of  a  house  to  live  in  throughout 
the  year,  or  while  they  agreed.  Held,  that  the  relation  between  the 
employer  and  workman  as  to  the  house  was  that  of  master  and  serrant, 
and  not  that  of  landlord  and  tenant.  The  possession  of  the  workman 
was  that  of  the  employer,  and  the  employer  had  the  right  to  remove 
the  workman  by  force,  if  necessary,  from  the  house,  and  any  resist- 
ance made  by  the  workman  to  such  removal  would  be  unlawful. 

PsoFUS  V.  Kkrratws 888 

7.  ,  New  contract.]    A  party  cannot  contract  away  his  right  to  make 

a  new  contract. 

Parkeb  v.  Abctic  Fms  Ins.  Ck> 897 

8.  ,  Rescinding  by  one  of  several  parties  to — school  trustees.]  Plain- 
tiffs, trustees  of  a  school  district,  contracted  with  defendant,  in  writing, 
to  build  for  them  a  school-house,  and  authorized  8.,  one  of  the  plain- 
tiffs, to  superintend  the  construction.  After  the  work  had  been 
partly  performed,  defendant  abandoned  it.  To  an  action  by  plaintifb 
for  damages  for  breach  of  the  contract,  defendant  set  up  as  a  defense 
that  he  had  been  discharged  from  the  contract  by  said  S.  The  court 
charged  the  jury  that  a  discharge  by  S.,  without  the  knowledge  or  con- 
sent of  his  co-trustees,  wo  aid  not  release  the  defendant  from  the  con- 
tract.   Held  error,  and  that  such  a  discharge  would  rescind  the  contract. 

ScHOFiELD  v.  McGregor 404 

9.  ,  Construction  of]  The  plaintiff  rented  a  saw-mill  of  defend- 
ant, under  the  condition  that,  in  case  of  a  sale,  the  defendant  might 
terminate  the  lease  by  notice,  but  the  plaintiff  was  to  haTe  "  two 
months'  notice  to  '  saw  out '  of  water  term,  and  then,  if  any  logs 
remain  over,  he  shall  either  have  the  privilege  to  continue  in  posses- 
sion (at  the  option  of  the  party  of  the  first  part),  at  the  same  rate  of 
rent,  till  logs  on  hand  are  sawed,  or  he  shall  be  allowed  the  extra 
cost,"  etc.  The  testimony  at  the  trial  showed  that  the  mill  yard,  con- 
nected with  the  mill,  would  hold  only  about  a  week's  supply  of  logs. 
Hetd^  that  the  provision,  in  respect  to  logs  remaining  over,  related  to 
all  logs  purchased  or  procured  in  good  faith,  before  notice  of  the  sale 
of  the  mill,  to  be  there  sawed. 

Couch  o.  Parker Addenda.      1 

10. .Construction of — sale ar^ delivery — acceptance — evidence.]  One 

B.  agreed  to  cut,  peel  and  rank  800  cords  of  hemlock  bark  in  good  man- 
ner and  on  good  roads.  Defendant  agreed  to  pay  $5  for  every  cord  in 
the  woods,  and  had  the  right  to  remove  the  bark  at  any  time.  The 
bark  was  cut  and  piled  up.  B.  became  insolvent,  and  assigned  his  con- 
tract to  plaintiff.  At  the  same  time  defendant,  who  had  made  advances 
to  B.,  took  possession  of  the  bark.  The  same  was  measured  in  the 
woods  by  defendant's  agent,  who  made  it  326^  cords.  It  was  measured 
at  defendant's  tannery,  and  made  308  H^  cords.  Plaintiff's  measure 
made  the  amount  in  the  woods  382  cords.  Held,  that  plaintiff  was 
entitled  to  recover  for  contract  price  of  the  bark,  less  the  advances. 
Defendant  had  a  right  to  take  the  bark ;  and  taking  it  was  an  accept- 
ance of  it  under  the  contract,  and  a  conversion  of  it  to  his  use.  The 
qoanUty  of  bark  was  to  be  fixed  at  the  time  of  the  conversion, 
and,  while  the  ordinary  fulfiUment  of  the  contract  was  to  pay  $5  for 
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the  bark,  as  nmked  and  piled  in  the  woodB,  the  defendant  having 
taken  possession  of  it  to  secure  his  lien,  the  measurements  made  are 
of  yalue  only  as  evidence  of  the  amount  of  bark  before  its  removal. 
The  measurement  at  the  tannery  comes  under  the  same  rule.  It  was 
the  province  of  the  Jury  to  compare  the  measurements,  and  determine 
whose  measure  was  true. 

MoBSB  «.  Bbooxs Addenda.      5 

11.  ,  Oanditumal  mIs.]  Defendants  agreed  to  purchase  from  plaintiff 
two  water-wheels,  if  such  wheels  were  of  sufficient  capacity  to  drive 
their  saw  with  the  water  power  at  their  mill.  Plaintiff  set  up  the 
wheels,  agreeing  that  if  they  did  not,  after  reasonable  trial,  perform 
the  work  required,  he  would  take  them  out  and  replace  the  old  wheels. 
The  wheels  were  found  on  trial  incapable  of  performing  the  work,  of 
which  plaintiff  had  notice,  ffeldf  that  plaintiff  was  not  entitled  to 
recover  the  price  of  the  wheels. 

Bastion  «.  Flandbbs Addenda.    18 

12.  ,  Evidence.]  Evidence  that  wheels  of  the  same  kind  under  differ- 
ent circumstances  had  performed  work  of  a  different  nature,  which 
experts  estimated  required  double  the  amount  of  power  required  for 
defendant's  work ;  ?iMd,  inadmissible  upon  the  question  of  the  capacity 
of  the  wheels  put  in  defendant's  mill.  lb. 

18. ,  Agreement  to  deliver  stock.]  Plaintiff  gave  his  note  to  defend- 
ant on  consideration  of  defendant^  agreement  to  deliver  a  quantity  of 
stock  in  a  mining  company.  After  the  note  was  paid  defendant  refused 
to  deliver  the  stock.  Held,  that  the  direction  by  the  circuit  judge 
of  a  verdict  in  favor  of  plaintiff  for  the  amount  paid  upon  the  note 
was  proper. « 

Gravbs  V.  Wait Addenda.    16 

8ee  Accord  and  Satisfaction  ;  Insubange  ;  Mbchanics'  Libn  ;  Mobt- 
OAOE :  Pbincipal  and  Aqbnt  ;  Salb  and  Dblitxbt  ;  Statute  ov 
Fbaudb. 

CoNYXBSiON :  See  Tbovbb. 

Convbtancb:  jSImDebd. 

Ck>BPOBATiON — Dividend  on  corporate  itook,]  A  dividend  earned,  but  not 
declared,  belongs  to  the  person  owning  the  stock  when  the  dividend 
is  dedared,  and  not  to  the  owner  of  the  stock  before  such  declaration. 

BBT7NDAGB9.  BbUNDAOB 83 

8ee  MUNICEPAIi  Ck>BPOBATION. 

Ck>BFOBATB  Stock  :   See  Oontbact,  18 ;   Taxation,  1,  2,  8, 4 ;  Tazbs, 

1, 2 ;  Wills,  1. 

Costs  :  See  Judgment,  8 ;  School  Law,  1, 2, 8, 4, 0 ;  Wills,  8. 

Covenant  :  See  Lease. 

Cbdc.  Con.  :  See  Evidence,  28. 

Cbihinal  Law — AsiauU  mth  intent  to  kiU — evidence  of  interU.]  The 
defendant  was  indicted  for  an  assault  with  a  deadly  weapon  (an  aze), 
with  intent  to  kill.  Held,  that  the  evidence  of  experts  as  to  the  loca- 
tion, character  and  probable  consequences  of  the  wound  inflicted  was 
proper,  as  bearing  upon  the  intent  of  the  defendant.  Held,  also,  that 
evidence  that  defendant,  who  had  been  in  the  employ  of  the  person 
assaulted,  had  done  his  work  intentionally  so  as  to  injure  his  em- 
ployer, was  proper.  It  was  proper  to  show  that  at  the  time  of  the 
assault  defenduit  was  malidously  and  revengefully  disposed  toward 
&e  person  assaulted.      Testimony  of  defendant  tendmg  to  show 
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defendant'n  intention  at  a  time  prerioaB  to  the  commisnon  of  the 
assault  hsld,  inadmissible. 

Pboplb  v.  Kbrrains 883 

2. ,  What  inUni  tufficient.']    Under  the  statate  it  is  not  necessarj 

that  the  person  committing  the  assault  should  entertain  the  intent 
essential  to  the  crime  of  munler.  An  assault  and  battery  with  a  deadly 
weapon,  and  with  an  intent  to  maim,  or  to  commit  any  felony,  is  suifi- 
dent  to  constitute  the  offense.  lb. 

See  EviOENGE,  11, 44, 46, 47. 

Gbobs-Examikation  :  See  Eyidence,  86, 57, 60. 

Dak  AGES — Waste,  action  of— treble  damages'—pleading.]  The  Code  does  not 
abrogate  the  right  to  recover  treble  damages  in  actions  of  the  character 
of  the  former  action  of  wcute.  It  is  not  necessary  for  the  complaint  in  an 
action  of  waste  to  contain  a  reference  to  the  statute  or  provision  for 
treble  damages,  to  entitle  the  plaintiff  to  such  damages.  A  recovery 
for  waste  is  limited  to  the  amount  of  damage  to  the  freehold.  The 
statute  in  regard  to  waste  will  not  excuse  a  defendant  from  treble 
damages,  because  he  had  good  reason  to  believe  the  land  to  be  his  own. 

Robinson  v.  Kinnb 60 

2. ,  Measure  —  breach  by  leeBor,]    The  measure  of  damages,  in  case 

of  a  breach  by  lessor,  may  be  either  the  amount  of  damage  done  to 
the  property  of  lessee  or  the  difference  between  the  value  of  the  prem- 
ises as  they  were  and  their  value  if  in  good  repair. 

Cook  d,  SouiiB 116 

8.  ,  Iteaeure — evidence.]    Where  two  different  rules  for  measuring 

damages  exist,  a  party  may  give  evidence  tending  to  Aftablish  the 
amount  according  to  either  rule,  leaving  it  to  the  jury  to  select  that 
rale  which  is  most  just  in  the  particular  case.  lb. 

4. ,  Measure  of — when  price  paid  for  article  is.]    In  an  action  for 

damages  for  wrongfully  taking  and  using  plaintiff's  horse,  and  for 
injuries  done  by  overdriving  such  horse,  hAd,  that  evidence  of  the 
price  plaintiff  paid  for  another  horse  which  he  was  compelled  to  hire 
to  supply  the  place  of  the  one  taken,  such  price  being  reasonable  and 
the  lowest  at  which  he  could  obtain  a  horse,  was  competent  on  the 
question  of  damages. 

Clinton  «.  Townsend 880 


6. ,  Presumption  as  to  finding  of  jury.]  Evidence  was  given  show- 
ing the  value  of  the  use  of  the  horse  taken  for  five  days,  the  time- he 
was  in  defendant's  possession.  Also  evidence  which  was  controverted 
in  relation  to  the  damage  done  by  injuries  to  the  horse.  Held,  that 
the  jury  in  their  verdict  must  be  presumed  to  have  allowed  plaintiff 
for  the  use  of  his  horse  only  during  the  time  he  had  not  the  hired 
horse,  and  that  any  amount  over  and  above  that  proved  for  such  time 
was  for  iiguries  done  to  plaintiff's  horse.  lb. 

-,  Land  taken  for  specific  use.]    It  is  oompeteiit  to  show  when 


land  is  taken  for  a  specinc  use,  i.  e.,  a  railroad,  tnat  the  land  not  taken 
is  depreciated  in  value  by  the  use  made  of  the  land  taken,  and  if 
that  depreciation  consists  in  the  imposition  of  expense  upon  the  owner 
of  such  lands,  what  that  expense  will  be. 

Bloomfield  and  Rochester  Gas-light  Co.  v.  Calkins 548 

See  Eyidencb,  4,  85, 52. 

Dbclabationb  :  See  Eyidbncb,  6, 20, 22, 24, 25,  26, 89, 48, 55. 

Deed — Certificate  of  acknowledgmsnt.]     The  certificate  of  acknowledg- 
ment of  a  deed  need  not  state  that  the  evidence  of  a  witness  who 
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Bwean  to  the  identity  of  the  grantors,  is  "  satisfactory  evidence  "  to 
the  officer  taking  the  acknowledgment ;  nor  that  the  witness  is  known 
to  the  officer ;  nor  that  he  testiled  to  his  residence.  It  is  otherwise 
where  a  subscribing  witness  makes  an  acknowledgment  as  such. 

RriTER  V.  WoRTa ^ 406 

2.  ,  Conveyance  to  '*  heira."]    A  grantor,  by  deed,  conveyed  to  "  E. 

U.,  wife  of  A.  n.,  and  her  heirs,  tne  children  of  said  A.  U."  Held, 
that  E.  IT.,  and  the  children  then  living  of  A.  U.  and  E.  U.,  took 
as  tenants  in  common. 

Umfbbvillb  f>.  Kebler 486 

8.  ,  Equitable  mortgage^    The  owner  of  a  farm  conveyed  it  to  her 

son's  wife  and  children,  subject  to  a  mortgage.  The  mortgage  being 
foreclosed,  J.  S.  purchased  the  place  at  the  foreclosure  sfQe,  in  pur- 
suance of  a  verbal  agreement  between  him  and  the  son  of  the 
grantor,  that  he  (J.  S.)  should  hold  the  title  for  such  wife  and  ehU- 
dren,  and  should  reconvey  when  the  moneys  advanced  by  him, 
interest  and  expenses,  should  be  repaid,  and  an  individual  account 
against  the  son  should  be  paid ;  for  which  account  he  should  have  a 
lien  upon  the  farm.  HM,  that  the  title  of  J.  S.  was  that  of  a 
mortgagee  onlv,  the  equity  of  redemption  and  the  title  still  remain- 
ing in  those  wno  possessed  it  before  the  foreclosure.  The  son  having 
no  interest  in  the  premises  had  no  authority  to  create  a  lien  upon 
it  to  secure  the  account,  and  J.  S.  was  bound  to  reconvey  upon  being 
reimbursed  for  the  amount  of  his  advances  and  interest,  with  a 
reasonable  compensation  for  his  time  and  trouble.  lb. 

4. ,  Recital  in, — covenant  to  rfpair.l    A  deed  from  T.  to  D.,  under 

which  plaintiff  claimed  title,  bound  D.  and  his  grantees  to  keep  up 
and  maintain  two-thirds  of  a  dam,  and  recited  that  one  B.,  to  whom 
had  been  conveyed  certain  rights  in  said  dam,  was  bound  by  covenant 
to  keep  up  and  maintain  one-third  of  said  dam.  Defendant  was 
grantee  of  T.,  and  was  not  bound  to  keep  up  or  repair  said  dam,  or  to 
contribute  toward  it.  Held,  that  a  refusal  of  the  court  to  charge  that 
defendant  was  under  no  obligation  to  repair  was  error,  and  as  the 
case  on  appeal  is  not  stated  to  contain  all  the  evidence,  and  con- 
tains only  the  part  of  the  chars^e  excepted  to,  this  court  cannot  hold 
that  such  erroneous  ruling  might  not  DAYe  influenced  the  verdict,  and 
must  grant  a  new  trial. 

Beabd  v.  Yatbs Addenda.    21 

See  Ck>irntAGT,  8 ;  Fbaud  ;  Mobtoaoe,2. 

Demaitd  :  See  Bills  and  Notb8,8. 

DsMURBBB :  See  Pabtdss,  8 ;  Pleading,  1, 8 ;  Pbacticb,  4. 

Deyibb  :  See  Will,  8, 4, 7, 12, 16. 

DiLiaBKCB :  See  Bills  ak d  Notes,  8, 4. 

DiviDBfiD :  See  Corporation  ;  Will,  1. 

DiYORGB :  See  Eyidencb,  80. 

DowBR — Rights  of  widow  to  growing  erope.]  A  widow  had  set  off  to  her, 
as  dower,  lands  on  which  there  was  a  growing  crop.  The  crop  was 
inventoried  by  the  administrators  of  her  husband's  estate  among  the 
assets  of  the  estate,  was  harvested  by  the  administrators  and  sold. 
The  widow  knew  of  the  harvesting  and  sale  of  the  crop,  and  that  it 
was  included  in  the  assets  of  the  estate.  She  made  no  claim  to  the 
proceeds,  and  did  not  object  to  the  disposition  of  them.  Held,  that  the 
widow  was  entitled  to  the  crop  ^rowiug  at  the  time  of  her  husband's 
death  on  the  land  set  apart  to  ner  for  dower.  The  placing  of  the 
crop  in  the  inventory,  and  the  faUare  of  the  widow  to  demand  the 

Vol.  I,  N.  Y.  Rbp,—  89 
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ETidls  of  it,  did  not  impair  the  right  of  her  representAtiTes  to  do  eo, 
and  the  administraton  were  not  Iwand  to  accoont  to  the  next  of  kin 
for  the  crop. 

CiiAKK  e.  Battobt 68 

DiiAiKAOB :  See  Statutobt  Constbuctxok,  8, 4. 

EABBMEirr :  See  Highway,  4, 6, 1, 8, 9. 

Ejbgtmeht — Infant  cannot  maintain — demwrrer.'\  An  infant,  by  her 
guardian  ad  litems  brouffht  action  to  reooYer  posaeaaion  of  premieea 
from  a  tenant  for  the  life  of  another  holding  oyer  hia  term,  and  dam- 
agea  for  onlawf ally  withholding  poaaeaaion.  HMy  that  aach  action 
could  only  be  brought  by  the  guardian  in  aocage  or  the  general  guar- 
dian and  not  by  the  infant.  The  objection  in  aach  caae,  aa  to  the 
party  plaintiff,  muat  be  taken  by  demurrer.  ^ 

Sbaton  e.  Datib 91 

9.  ,  Meene  prafite,'\    In  order  to  recover  for  mesne  profits  in  an 

action  of  ejectment,  a  separate  count  ia  neoeaaary.  lb. 

3.  ,  Change  of  line  fence  by  parol.]    The  line  between  plaintiff  and 

defendant  had,  up  to  1868,  been  a  certain  fence.  In  1868  a  survey  was 
made,  which  located  the  line  six  and  one-half  inches  on  to  the  lands 
occupied  by  defendant.  The  fence  was  moved  the  six  and  one-half 
inches,  and  a  house  altered  to  conform  to  the  surveys.  Plaintiff  in- 
troduced evidence  tending  to  show  that  the  removal  of  the  fence  was 
by  mutual  agreement  between  grantors  of  plaintiff  and  defendant,  and 
at  their  mutual  expense.  This  was  contradicted.  Defendant's  deed 
called  for  a  certain  number  of  feet,  which  was  satisfied  withont  in- 
cluding the  six  and  one-half  inches.  The  jury  found  for  the  plaintiff. 
The  judgment  upon  such  verdict  was  affirmed,  Mullin,  P.  J.,  holding 
that  the  location  of  the  line,  in  1868,  authorised  t^e  jurv  to  find  tliat 
to  be  the  correct  line ;  Smith  and  Talcott,  J  J.,  holding  that  such  loca> 
tion  prevented  the  occupation  by  defendant's  grantor  from  ripening 
into  a  title  by  adverse  possession,  and  that  defendant  could  claim  only 
what  his  deed  called  for. 

ROUBBV.  Klinb  Addenda.      8 

Elbgtioits — Prattdtdent  return  by  inepectore  —  wJien  return  not  evidence.'] 
In  an  election  in  the  city  of  Albany,  at  which  relator,  defendant,  ana 
one  McCarty  were  candidates,  relator  had  a  majority  over  defendant 
in  the  whole  district,  except  the  fourth  ward,  of  146.  In  the  fourth 
ward  there  were  729  votes  actuallv  cast  for  the  office,  but  while  the 
inspectors  were  engaged  in  oountmg,  the  lights  went  out,  and  when 
rel^hted  it  was  found  tliat  there  were  but  652  ballots  left  upon  the 
table.  Of  these  460  were  for  defendant,  118  for  relator,  and  79  for 
McCarty.  The  inspectors  made  up  their  certificate  according  to  these 
last  figures,  showing  a  total  of  but  652  votes,  and  upon  the  strength 
of  the  certificate  defendant  received  the  office.  This  action  having  been 
brought,  parol  evidence  was  given  on  the  trial,  tending  to  show  that 
in  that  ward  200  votes  had  been  cast  for  relator,  and  184  for  McCarty. 
Held,  that  it  was  error  to  charge  that,  "  You  are  to  find  whether  fraud 
was  committed.  I  do  not  speak  of  the  misconduct  of  outside  parties, 
but  you  are  to  examine  and  aee  whether  intentional  fraud  was  committed 
by  tne  inspectors.  I  can  see  nothing  else  than  the  intentional  fraud  of 
the  inspectors  which  would  j  ustify  you  in  entirely  setting  aside  the  can- 
vass. It  must  be  a  conviction  in  your  minds  that  there  was  inten- 
tional fraud  on  the  part  of  the  inspectors,  and  such  fraud  as  altered  the 
result,  that  is  necessarr  in  order  to  set  aside  the  entire  return."  And 
that  it  was  error  to  refuse  to  charge  this :  "  If  the  jury  believe  from 
the  evidence  that,  precedinff  and  during  the  canvass  of  the  mayor's  box, 
ballots  for  mayor  were  either  illegally  abstracted  from  the  box  or 
table,  or  placed  in  the  box  or  on  the  table,  and  it  is  entirely  nnowtain 
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to  what  extent  tUs  was  done,  then  the  retnms  should  be  rejected,  and 
each  candidate  credited  with  the  votes  otherwise  proved  to  have  been 
cast  for  him,  although  none  of  the  inspectors  were  concerned  in  the 
transaction."  Per  Pabxer,  J.  That  it  was  error  to  charge  thus :  "  I 
see  no  reason  why  you  should  deduct  the  number  of  votes  proved  to 
have  been  cast  for  Judson  and  McCarty  from  the  smaller  number  of 
votes  canvassed,  and  not  from  the  larger  number  of  votes  cast  at  that 
poll.  Per  P.  Potter,  J.  That  the  certificate  being  ooncededly  false  as 
to  the  total  number  of  votes  cast,  was  not  even  evidence  to  go  to  the 
jury. 

PsoFLB  ex  rel.  Judson  v.  Thachbb 168 

Emdoent  Domain  :  iSSsd  Evibknce,  84 ;  Highwats,  8. 

Emblekents  :  See  Dower. 

EsTOFFSL — Petition  far  local  improvement.']  The  authorities  of  a  city 
were  authorized  to  repave  streets  onlv  on  the  written  application  of  a 
majority  of  the  owners  of  property  adjoining  said  streets.  Held,  that 
one  who  signed  a  petition  for  the  repavefZnent  of  a  street  was  not 
estopped  thereby  from  denying  the  legality  of  an  assessment  for  such 
repavement,  on  the  ground  that  a  majority  of  the  property  owners 
haid  not  signed  the  petition. 

Matter  of  petition  of  Sharp 437 

8. ,  Mbneye  paid  for  liquore  eold  hy  innkeeper  to  intoxicated  pereon.} 

The  plaintiff  was  accustomed  to  have  periods  of  intoxication.  During 
one  of  these,  lasting  over  a  month,  he  obtained  drink  and  food,  and 
borrowed  money  uom  the  defendant,  an  innkeeper.  Plaintiff  gave 
defendant,  in  payment  of  his  indebtedness,  certain  checks  upon  a  Imnk. 
These  checks  were  given  when  plaintiff  was  comparatively  sober 
and  knew  what  he  was  doing  and  was  responsible  for  his  acts.  Held, 
that  the  plaintiff  was  bound  by  his  acts,  and  could  not  recover  the 
amount  paid  plaintiff. 

Hayes  «.  Huffstateb Addenda.      6 

See  Etidence,  16 ;  Highway,  5 ;  Husband  and  Wife,  8. 

Btidbnce  —  Eeaeone  for  act.]  In  an  action  to  recover  a  sum  claimed  to 
be  due,  defendant  pleaded  a  settlement.  Held,  that  evidence  that 
plaintiff  at  the  time  of  making   the  settlement  was  embarrassed 

Secuniarily,  his  workmen  threateuing  to  leave  him  unless  paid,  the 
ef  endant  not  being  shown  to  be  responsible  therefor,  was  inadmissible. 
Qrebn  v.  Rochester  Iron  Manufacturing  Co 6 

2. ,  Course  of  htuinese—handioriting.]  Plaintiffiirought  action  against 

defendant,  a  Canada  railway  company,  for  loss  of  a  box  of  tools.  It 
was  proved  that  the  box  was  shipped  in  New  York  State  upon  the 
New  York  Central  Railroad  for  a  point  in  Michigan,  to  go  via  defend- 
ant's railway  and  the  Michigan  Southern  and  Northern  Indiana  Rail- 
road, another  railway  connecting  with  that  of  the  defendant.  The 
box  was  lost,  the  last  trace  of  it  being  an  entry  in  a  book  kept  by  one 
of  defendant's  agents  at  Detroit,  Michigan,  in  which  was  cohered 
goods  delivered  by  the  defendant  to  the  Michigan  Southern  and  North- 
ern Indiana  Railroad.  The  book  was  identified,  lyut  the  handwriting 
of  defendant's  agent  was  not  positively  sworn  to.  Held,  that  the  course 
of  business  adopted  by  connecting  lines  of  railway  is  competent  evi- 
dence on  the  question  of  receipt  or  delivery  of  property  by  the  one  to 
the  other.  If  books  are  kept  by  the  agents  of  a  company,  in  which 
are  entered  the  receipt  and  delivery  of  property  by  the  company, 
such  books,  when  shown  to  belong  to  the  company,  are  competent  evi- 
dence prima  facie  of  the  entries  therein,  and  it  is  not  necessary  that 
the  entries  are  in  the  handwriting  of  anv  agent  of  the  company,  if 
entries  have  been  made  in  the  same  handwriting  a  sufficient  time  to 
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satisfy  a  jary  that  the  peraon  making  them  was  a  recognized  agent, 
and  authorized  to  make  them. 

Root  v.  Gbsat  Wbstsbh  Railway  Co 10 

8. ,  Proof  of  ineorporation — when  wmed.]    A  foreign  corporation 

appearing  in  an  action  after  leave  granted,  or  appearing  and  answering 
in  an  action,  cannot  thereafter  deny  its  incorporation,  lb. 


-,  Damages  in  actum  for  teaste.]    A  witness  for  plaintiff  in  an  action 


for  waste  was  asked  "  what  amount  of  permanent  injury  have  these 
premises  sustained  by  neglect?"  He  answered:  "I  should  think 
$2,000."  Held  (following  Van  Dueaen  v.  Young,  29  N.  Y.  9)  inad- 
missible. 

Robinson  «.  Kinnk , .    00 

6. ,  Effect  of  admittinff  improper.]   Where  testimony  is  offered  which 

is  objected  to,  but  admitted  by  a  leferee  notwithstanding  objection, 
the  presumption  is  that  the  referee  has  held  the  evidence,  not  only  to 
be  competent,  but  material,  and  that  it  may  have  had  an  influence  in 
his  finding.  And  it  must  very  clearly  appear  that  it  could  have  had 
no  such  influence,  before  the  court,  in  an  action  at  law,  can  disregard 
the  objection  to  it. 

Smith  v.  Smith 68 

6. ,  DecUvraUons  to  attorney.']  The  declarations  of  a  party  to  his  at- 
torney while  in  consultation,  held  inadmissible  against  the  party.  lb. 

7. ,  Entriee,]    A  witness  testified  that  he  was  not  connected  with  a 

bank  at  the  time  certain  entries  were  made  in  the  books  of  such  bank. 
Held,  that  his  testimony  to  prove  the  entries  was  inadmissible.  lb. 

8.  , .]    A  witness  gave  his  opinion  as  to  the  character  of  an 

entry  in  an  exhibit.  It  did  not  appear  that  he  made  tlie  exhibit,  or 
that  there  was  any  reason  why  nis  opinion  was  admissible.  Hdd, 
that  his  testimony  was  inadmissible.  lb. 

9. ,  When  order  of  court  may  he  contradicted.]    In  certain  actions,  the 

attorneys  for  one  of  the  parties  were,  by  the  report  of  the  referee  and 
the  order  of  the  court,  allowed  $900  for  their  services.  In  an  action 
by  the  party  to  recover  moneys  received  by  the  attorneys  in  such 
actions :  Held,  that  the  proceedings  and  order  of  the  court  in  the  pre- 
vious actions  were  not  such  an  adjudication,  as  to  the  value  of  the 
services  of  such  attorneys,  that  they  could  not  be  contradicted  by 
parol  evidence. 

Waggoner  «.  Finch 145 

10. ,  Reeerving  decision  on  inadmissibility  of  testimony.]    Evidence 

bein^  offered,  tne  referee  received  it  and  reserved  the  question  of  its 
admissibility  until  the  final  disposition  of  the  case,  when  he  rejected  it. 
Held,tYiB.t  the  question  of  admissibility  should  have  been  passed  upon 
at  the  time  it  was  raised,  and  not  reserved.  lb. 

11. ,  Compounding  felony.]    In  an  action  for  false  imprisonment  in 

procuring  the  arrest  of  plaintiff  for  a  felony,  held,  that  evidence  of 
a  settlement  between  plaintiff  and  defendant  of  the  prosecution  for 
the  felony  Was  not  admissible. 

Van  Voobhbbs  v:  Lsonard 148 

12. .Adulterated  milk  —  tests.]  In  an  action  for  the  penalties  pro- 
vided by  chapter  518,  Laws  of  1864,  as  amended  by  chapter  563,  Laws 
of  1869,  for  watering  and  skimming  milk  supplied  to  a  cheese  factory, 
Tield,  that  evidence  of  tests  of  defendant's  milk,  made  a  year  after  the 
violation  of  the  statute  was  claimed  to  have  occurred,  was  inadmis- 
sible against  defendant. 

Stbarnb  0.  Ingraham 218 
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18.  ,  Tramactions  hetioeen  partTi&raJ]    In  an  action  upon  a  debt  due 

a  firm,  evidence  of  an  arrangement  made  between  the  partners  is  not 
objectionable  on  the  ground  that  it  is  a  communication  between  the 
plaintiffs  not  made  in  defendant's  presence.  It  is  not  such  a  communi- 
cation, but  an  agreement  between  plaintifib,  and  as  such  is  admissible 
in  answer  to  defendant's  dalm  of  settlement. 

Chacb  ih  HiOGiNB 239 

14.  ,  CoUat&ral  fnatt&rs.]    Evidence  tending  to  show  that  collateral 

transactions  of  a  party  testified  to  by  impeaching  witnesses  were  not 
discreditable  was  properly  rejected  as  immaterial.  lb. 

15. ,  PremmpHon.]    Defendant,  being  pressed  for  money,  applied 

to  plaintiff's  testator  for  a  loan,  which  was  promised,  if  defendant 
would  give  a  note  signed  by  himself  and  one  F.    Afterward  another 

Serson  brought  to  testator  a  note  signed  with  the  names  of  F.  and  the 
efendant  and  received  the  money  thereon.  In  an  action  upon 
such  note  defendant  denied  the  execution  thereof.  Held,  that  evi- 
dence showing  that  defendant  about  the  time  he  applied  for  the 
loan  procured  from  another  source  the  amount  he  desired  to  borrow 
was  admissible  to  rebut  the  presumption  arising  from  the  circum- 
stance that  he  was  pressed  for  money. 

BUBLBW  «.  HUBBSLL 286 

10. ,  Parol  evidence — where  party  not  eetopped  bv  writing.']    In  a« 

action  to  recover  moneys  alleged  to  have  been  obtained  by  fraud, 
it  appeared  that  defendant  had  purchased  in  his  own  name  certain 
lands  from  one  C. ;  that  plaintiff  bv  a  written  contract  agreed  to  pur- 
chase them  from  defendant,  and  tnat  defendant,  in  consideration  of 
$80,000,  conveyed  them  to  plaintiff,  he  giving  back  a  mortgage  for 
part  of  the  purchase-money.  Plaintiff  testified  that  in  the  purchase 
from  C.  defendant  was  acting  as  his  agent.  This  was  contradicted  bv 
defendant.  Plaintiff  also  testified  that  the  land  was  obtained  through 
defendant  upon  his  representation  that  C.  could  be  more  favoramy 
dealt  with  in  that  way  than  if  plaintiff's  name  was  used.  Held,  that 
plaintiff  was  not  estopped  from  showing  the  facts  of  the  transaction, 
notwithstanding  the  contract,  deed  and  mortgage.  Such  showing  is 
no  breach  of  the  rule  that  writings  cannot  be  contradicted  by  parol. 

Richards  v.  Millard 347 

17. ,  Habit  of  dealing,]    Evidence  that  defendant  had  been  employed 

by  plaintiff  as  his  a^ent  in  the  purchase  of  lands  and  for  other  pur- 
poses, such  agency  having  been  special,  but  continuing  down  to  the 
purchase  in  question,  held  admissible  as  bearing  upon  the  probabili- 
ties as  to  the  agreement  existing  between  the  parties.  lb. 

18. ,  Refreshing  memory — items  of  aeeount.]    In  an  action  upon  an 

account  for  lumber,  etc.,  at  the  trial  a. witness  f6r  plaintiffs  was  shown 
a  bill  of  particulars.  He  testified  that  he  was  unable  from  recollection 
to  state  tne  items  of  plaintiffs'  account,  but  upon  reading  the  bill  he  said, 
"We  delivered  these  articles  to  the  express  in  C.  The  prices  I  have 
read  were  the  prices  agreed  upon."  Upon  cross-examination  he  said 
he  was  not  sure  he  shipped  every  item  and  did  not  measure  all  the 
lumber.  He  also  testified  that  he  sent  bills  of  plaintiffs'  account  to 
defendants  ;  that  defendants  had,  in  his  presence,  looked  over  a  copy 
of  plaintiffs'  bill  and  made  no  objection  to  the  correctness  of  the  items, 
and  that  he  had  no  doubt,  though  he  would  not  swear  positively,  that 
the  bill  looked  over  by  defendants  was  the  identical  bill  before  him. 
Another  witness  swore  he  was  present  when  the  account  was  looked 
over,  and  that  the  bill  of  particulars  in  question  was  the  identical  one 
looked  over,  or  a  foe  Hmilt.  The  testimony  of  these  witnesses  was 
not  disputed.  Seid,  that  it  was  not  error  to  permit  the  first  witness 
to  read  the  bill  of  particulars  to  refresh  his  memory  and  that  the  evi- 
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dence  wms  sufficient  to  Bustai])  a  finding  in  f^yor  of  the  oonectneoB 
of  the  items. 

Bogus  v.  Newoomb 251 

19. ,  Impeaching  viUneu,'\    A  witness,  on  cross-examination,  was 

asked  this  question :  "  Have  witnesses  been  called  to  swear  ther  would 
not  believe  you  on  oath?"  J7<s^ (following  Hannah  y.  JfcKeUip,  48 
Barb.  842 ;  and  Bemer  y.  Metnaeht,  2  Sweeney,  582),  improper,  and 
the  evidence  offered  inadmissible. 

BuByEB  9.  Pboflb 289 

90.  ,  Dedaratians  of  deceased  person.]  In  an  action  against  a  rail- 
road company  for  death  from  accident  from  a  displaced  switch,  held, 
that  declarations  made  by  plaintiff's  intestate,  that  the  patent  switch 
was  unsafe  and  he  wanted  it  taken  out  and  a  common  one  inserted, 
were  admissible  against  plaintiff  as  showing  prudence  on  the  part  of 
defendant.  They  woula  also  be  competent  upon  the  point  of  con- 
tributory negligence. 

PiPKB  «.  N.  Y.  C.  &  H.  R.  R.  B.  Co 290 

81. ,  2foHce.]    Defendants  assumed  the  performance  of  a  contract 

between  plaintiflfs  and  W.  &  Son.  In  an  action  for  failing  to  perform 
the  defendants  offered  evidence  to  show  that  they  gave  notice  to  the 
plaintiffs  that  the  contract  with  W.  &  Son  would  not  be  performed 
at  a  time  when  plaintiffs  could  have  had  it  filled  without  loss.  JBM, 
inadmissible.  The  defendants  imposed  no  duty  on  plaintiffs  by  giving 
such  notice. 

•  Dubois  «.  Bxbmasce 299 

22. ,  Actions  against  members  of  joint-stock  associations.']    Plaintiff 

held  a  note  given  in  behalf  of  a  joint-stock  association,  ana  signed  by 
its  president  as  such.  Upon  this  note  it  brought  suit  against  the  asso- 
ciation in  the  name  of  its  president,  as  required  by  chap.  258,  Laws 
of  1849,  and  obtained  judgment.  An  execution  was  issued  upon  the 
judgment,  and  being  returned  unsatisfied,  actions  were  brought  to 
recover  from  the  individual  members  and  stockholders.  The  com 
plaint  set  forth  all  necessary  allegations,  including  the  facts  above 
mentioned.  At  the  trial  of  this  action  the  judgment-roll  and  proceed- 
ings in  the  former  action  were  not  admitted  by  the  court  as  evidence, 
on  the  ground  that  the  note,  judgment  and  execution  were  a^inst  the 
president  personally,  and  the  complaint  was  dismissed.  Held,  that 
such  exclusion  was  error. 

National  Bask  of  ScHUTLBRyiLLE  «.  Labher 818 

« 

28.  ,  Dedarations  of  party,  when  competent.]    In  an  action  against 

a  sheriff  for  levying  upon  some  horses  which  plaintiff  claimed  to  have 
purchased  from  the  judgment  debtor,  evidence  was  offered  showinff 
that  the  debtor  and  plaintiff,  about  the  time  of  the  purchase,  had  visitea 
the  stable  where  the  horses  were  kept,  and  had  told  the  stable  man  to 
thereafter  charge  the  horse's  keeping  to  plaintlfi^,  the  judgment  debtor 

Sayinff  the  amount  then  due.     Held,  admissible,  notwithstanding 
efendant  was  not  present  at  the  transaction. 

Howe  v.  Bbundaob 429 

24.  ,  Action  on  l\fe  insurance  policy — dedaratians  of  insured  per- 
son.] In  an  action  upon  a  life  insurance  policy,  the  declarations  of 
the  person  insured,  made  after  the  issue  of  the  policy,  to  the  effect 
that  he  was  subject  to  severe  headaches,  for  which  ne  had,  when 
afflicted,  taken  large  quantities  of  laudanum,  ?idd  inadmissible  to 
prove  that  the  deceased  had  made  false  representations  in  his  appli- 
cation for  the  policy. 

MULLINEB  O.  GUABDIAN  MUTUAL  LiFB  InB.  CO 448 


4-'  INDEX.  711 

t 

PA«I. 

25. , .]    The  fact  that  the  pefson  whose  declantSonB   are 

sought  to  bQ  proved  is  dead,  affords  no  ground  for  the  admission  of 
such  declarations.  lb. 

26.  ,  Te^Hmony  of  eatperUJ]  The  admission  of  testimonj  of  a  phy- 
sician who  had  visited  deceased  and  prescribed  for  him  for  an  attack 
of  the  headache,  subsequent  to  the  issue  of  the  policy,  concerning 
the  interview  with  deceased,  luldy  not  inconsistent  with  the  exclu- 
sion of  the  other  testimony,  being  not  the  mere  declaration  of  the 
deceased,  but  the  testimony  of  an  expert  to  a  fact.  lb. 

27.  '---•^-— ,  120prM0n<a<um0/fn«t^r6dp«rMm,i0A«nfiM^«7ia/.]  The  deceased 
died  from  an  overdose  of  laudanum  taken  for  the  headache.  HM, 
that  this  fact  did  not  show  that  the  omission  of  deceased  to  mention 
to  the  defendant  the  headaches,  and  that  he  was  accustomed  to  take 
laudanum  therefor,  was  material.  lb. 

28. ,  Proof  of  marriage  in  eases  of  crim.  con.']    In  an  action  for 

criminal  conversation  with  S.,  alleged  to  be  plaintiff's  wife,  to  prove 
the  marriage  plaintiff  offered  himself  as  a  witness,  but  was  not 
admitted.  He  then  offered  to  show  by  witnesses  that  he  and  S.  had 
lived  and  cohabited  together  for  a  long  time  as  husband  and  wife, 
and  lastly  offered  in  evidence  the  certificate  of  a  justice  of  the  i>eace, 
proved  to  be  dead,  setting  forth  that  he  (the  justice)  had,  on  a  certain 
date,  united  plaintiff  and  S.  in  the  bonds  of  matrimony.  The  certificate 
did  not  state  that  the  justice  knew  the  parties,  or  that  they  were 
identified  to  him,  or  that  they  were  of  sufficient  age  to  marry,  and 
there  were  no  attesting  witnesses.  Held,  that  the  evidence  was  in- 
competent to  prove  the  marriage.  In  cases  of  criminal  conversation, 
etc.,  an  actual  marriage  must  he  proved.  The  husband  and  wife  are 
not  entitled  to  testify  to  the  fact  under  the  act  of  1867,  and  general 
reputation  of  marriage  is  insufficient. 

Dann  v.  Kinodoh 492 

29.  , .1  ^The  certificate  of  the  justice  offered  did  not  comply 

with  the  statuTO  requirements,  and  was  not  proof  of  the  marriage.  lb. 

80.  ,  GonfldenHal  communications  to  physicians.]    In  an  action  for 

divorce,  upon  the.g^und  of  adultery,  a  physician  testified  to  certain 
circumstances  and  conversations  tending  to  establish  the  fact  of  adul- 
tery, and  stated  that  he  derived  his  information  from  the  defendant 
as  a  patient,  in  professional  confidence.  Held,  that  the  testimony 
of  witness  was  inadmissible,  under  the  statute  forbidding  the  dis- 
closure by  a  physician  of  professional  communications  (2  K.  S.  406, 
§78). 

HUNN  V.  HUNN 499 

81. ,  Adultery.]    A  witness  testified  that  he  saw  defendant  in  a 

saloon  where  a  girl  attended  the  bar.  Saw  the  girl  and  defendant  go 
into  a  hall  together.  There  was  no  evidence  as  to  the  character  of 
the  house.    jSeld,  insufficient  to  establish  adultery.  lb. 

82. ,  Communications  between  party  and   attorney.]     Instructions 

given  by  a  party  to  his  attorney  n6t  in  the  presence  of  the  opposing 
party,  in  respect  to  a  settlement  of  matters  in  dispute,  are  inadmis- 
sible in  behalf  of  the  party  giving  them. 

Childs  v.  Delanet 606 

88. ,  Ghrounds  of  objection,  when  unnecessary.]    When  evidence  is, 

upon  its  face,  apparently  admissible,  the  party  objecting  thereto  is 
bound  to  state  the  grounds  of  his  objection;  but  where,  upon  its 
face,  it  appears  inadmissible,  a  general  objection  to  it  as  improper 
is  sufficient  to  call  upon  the  party  offering  it  to  show  the  grounds  of 
its  admissibility.  lb 
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84. ,  Eminent  domain — eommiuion.]  In  proceedings  by  commission 

to  enable  a  gas-light  company  to  obtain  the  right  to  lar  its  pipes  across 
lands,  by  virtue  of  a  special  act  authorizing  it  to  take  private  property 
for  the  purposes  of  its  incorporation,  in  the  manner  provided  for  rail- 
roads by  the  general  railroad  act,  a  witness  before  the  commission, 
who  had  sworn  that  it  would  be  necessary  if  the  pipes  were  laid  to  sink 
deeper  a  drain  on  such  lands,  was  asked  this  question :  "  Take  into 
account  the  first  cost  of  digging  this  drain,  the  additional  depth  and 
the  probable  cost  of  keeping  it  in  repair,  the  additional  depth  forever ; 
what  would  be  the  additional  expense  of  digging  and  maintaining 
the  drain  ?  "  The  witness  replied  that  he  should  put  it  at  $3  per  rod 
for  50  rods,  and  that  in  another  place  new  tiles  would  have  to  be  got 
and  the  extra  expense  would  l^  $3  per  rod  for  60  rods.  Held,  that 
the  evidence  was  competent.  It  did  not  substitute  the  witness  in  the 
place  of  the  commissioners,  but  furnished  them  with  data  necessary 
to  enable  them  to  fix  the  amount  of  compensation. 

Bloomfield  and  Rochester  GjU9-light  Co.  «.  Calkins 540 

85.  ,  .]    A  witness  for  the  gas-light  company  testified  as  to 

the  amount  of  depreciation  of  the  farm  by  laying  gas-pipes  therein. 
Held,  that  questions  on  cross-examination  in  respect  to  the  effect  of 
escaping  gas  upon  vegetation  were  competent.  lb. 

86. ,  Right  to  cross-examine  Viitnew — delaying  examination  to  another 

day — evidence  of  expert.]  A  witness  for  plaintiff  was  examined  and 
cross-examined.  At  the  close  of  the  cross-examination  the  defend- 
ant's attorney  gave  notice  to  the  witness  and  plaintiff's  attorney  that 
he  wished  to  further  cross-examine  the  next  day  and  desired  the  wit- 
ness present  at  that  time.  The  trial  then  continued,  and  other 
witnesses  were  examined.  Held,  that  plaintiff  was  not  bound  to  pro- 
duce the  witness  on  the  following  day,  for  further  cross-examination. 

Burden  v.  Pratt 554 

87.  ,  ImpeacTiing  intness.]  There  is  no  exception  to  the  rule  that  a 
party  cannot  impeach  his  own  witness.  As  far  as  he  can  go  is  to 
show  the  witness  to  be  mistaken  or  that  the  facts  are  difierent  from 
the  version  the  witness  gives  of  them. 

SissoN  V.  Conger 564 

88.  ,   Intemperate    habits.]     A    physician   who    had    attended    a 

deceased  person  gave  material  evidence  as  to  the  capacity  of  such 
person  to  do  a  testamentary  act.  ffeM^  that  it  was  competent  for  the 
opposing  party  to  show  that  the  witness,  during  the  time  of  his 
attendance  on  deceased,  was  under  the  influence  of  liquor  and  not 
capable  of  judging  of  the  mental  condition  of  deceased.  lb. 

89.  ,    Declarations    of   deceased   testator.]     The    declaration  of  a 

deceased  person  that  he  had  destroyed  his  will,  not  made  at  the  time 
of  such  destruction,  Tield  (following  Waterman  v.  Whitney,  11  N.  Y. 
157),  inadmissible  to  show  the  intention  of  deceased.  lb. 

40. , .]  Statements  made  by  a  testator  concerning  the  contents 

of  his  will  which  were  erroneous,  hdd,  admissible  to  show  condition 
of  testator's  mind.  lb. 

41.  ,  Opinions  of  ioitnesses,]    Several  non-professional    witnesses 

were  asked  :  "  From  the  acts  and  declarations  of  S.''  (a  deceased  per- 
son), "  by  you  related  and  testified  and  as  you  observed,  what 
impressions  did  it  make  on  vour  mind  as  to  his  mental  condition  ¥" 
Held  (following  People  v.  Real,  42  N.  Y.  270),  that  the  question  called 
for  an  opinion  witness  was  not  competent  to  give.  lb. 

42.  ,  Inference  of  act  from  proof  of  similar  act  about  same  time.]    A 

hog,  while  trespassing  upon  defendant's  land,  was  shot  twice,  about  an 
hour  intervening  between  the  shots.    Defendant  was  seen  to  fire  the 
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second  shot.  HM^  that  there  was  evidence  from  which  a  jary  might 
infer  that  defendant  fired  the  first  shot. 

LaNDELL  9.  liOTCBKISS 580 

48. ,  Reputation  of  marriage  —  dedaraUons  of  deceased  hu^nd  and 

tDife.']  In  proceedings  before  a  surrogate,  it  was  alleged  that  one  of  the 
parties,  claiming  as  next  of  kin,  derived  title  through  an  illegitimate 
child.  Held,  that  the  declarations  of  the  alleged  wife  of  the  ancestor^ 
both  she  and  the  ancestor  being  dead,  were  competent,  upon  the  ques- 
tion of  marriage,  to  prove  that  such  ancestor  and  she  were  reputed 
to  be  husband  and  wife. 

Alexander  v.  Chambbrlin 600 

44.  ,  lictpe.']    Evidence  of  illicit  sexual  intercourse  between  the 

prosecutrix  and  persons  other  than  the  person  indicted  for  rape  can- 
not be  admitted. 

Woods  u.  People 610 

45.  ,  Minutes  taken  at  trial.]    Minutes  taken  by  a  counsel,  since 

deceased,  at  a  former  trial,  were  offered  in  evidence.  The  taking  of 
such  minutes  was  proved,  by  an  associate  counsel,  that  they  had  l^en 
used  to  make  up  a  case  on  a  former  appeal ;  that  he  had  read  the 
minutes  through,  and,  from  his  recollection,  they  appeared  to  be  the 
minutes  of  the  entire  trial ;  that  he  knew  the  deceased  counsel  took 
minutes  of  the  trial,  and  believed  these  were  the  ones.  Held,  properly 
excluded. 

Couch  v.  Parker Addenda.      1 

46. ,  Competency  of]  A  witness  for  the  people  stated  in  his  cross- 
examination  that  he  had  taken  an  interest  in  the  prosecution.  On  the 
re-direct  examination  he  was  asked  the  occasion  of  taking  such  inter- 
est. Held,  a  proper  question.  The  prisoner  was  indicted  for  receiv- 
ing stolen  property.  On  the  cross-examination  of  one  of  the  witnesses 
for  the  prosecution,  it  appeared  that  such  witness  had  found  property 
of  his  own  in  the  prisoner's  possession.  On  re-direct  examination  he 
was  asked  to  describe  the  property  he  had  referred  to.  Held,  a  proper 
question  in  order  to  show  that  the  property  mentioned  was  not  that 
described  in  the  indictment. 

Coleman  v.  People Addenda.      8 

47. ,  Impeachment  —  unanswered  question.]  A  witness  for  the  pris- 
oner, introduced  to  show  that  the  property  was  purchased  innocently, 
was  asked,  in  reference  to  certain  property,  "  Did  you  not  put  rail- 
road brass  under  skidding  *  *  *  and  cover  it  up,  after  being 
purchased  by  you,  and  say  that  it  was  railroad  iron,  and  would  not 
do  to  be  seen?"  Held,  proper  to  Impeach  testimony  of  witness  as  to 
the  innocent  nature  of  the  purchases  at  plaintiff's  store.  The  ques- 
tion was  answered  in  the  negative.  It  is  well  settled  that  an  objec- 
tionable question  admitted,  but  unanswered,  forms  no  ground  for  an 
exception.  lb. 

48. ,  Question  as  to  time.]    At  the  trial  of  an  action  for  work,  labor, 

etc.,  as  a  carpenter,  one  claim  was  for  building  some  stairs.  A  car- 
penter, testifying  on  behalf  of  defendant,  was  asked  *'  How  long  would 
it  take  a  carpenter  and  joiner  to  build  those  steps."  Held,  a  proper 
question,  **  time  "  being  one  element  of  plaintiff's  claim. 

McDonald  v.  Barton Addenda.    12 

49.  ,  Presumption  of  insolvency.]  A  judgment  appointing  a  receiver 

for  an  insurance  company  is  sufficient  evidence  in  an  action  by  such 
receiver,  upon  a  premium  note  held  by  the  company,  that  the  assets 
of  the  company  are  not  enough  to  pay  its  liabilities,  and  would  raise 
a  presumption  that  the  whole  of  the  premium  note  would  be  required 
for  that  purpose. 

Sandb  «.  Graves Addenda.    18 
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50.  ,  §  399  of  Code  as  U  Hood  in  1865.]    In  an  action  by  the  heir  at 

law  of  a  testator  against  the  grantee  of  the  executor  appointed  by 
testator's  wiU,  and  empowered  to  convey  real  estate,  to  recover  pos- 
session of  premises  owned  by  testator  at  his  death,  upon  tlie  ground 
of  testator's  incapacity,  kdd,  that  the  testimony  of  plaintiff,  given 
at  the  trial,  November  80, 1865,  concerning  what  took  place  at  inter- 
views between  him  and  the  testator,  was  inadmissible  under  §  399  of 
the  Code  as  it  then  stood. 

Gandall  d.  PrrcHKR Addenda.    15 

51.  ,  Val%ie.'\    In  an  action  for  the  conversion  of  horses  a  witness 

was  permitted  to  testify  to  the  condition  and  value  of  the  horses  in 

April,  although  the  conversion  occurred  the  succeeding  fall.  Hdd, 
that  the  time  in  question  was  too  remote  from  that  of  the  conversion 
to  make  the  evidence  of  value. 

SuNDERLiN  tJ.  Wyman Addenda.    17 

52.  ,  Estimate  from  description.]    One  witness  having  described  a 

horse  another  witness  was  asked, ''  What  was  the  value  of  the  other 
horse  as  described  by  S."  (the  previous  witness)  ?  Held,  improper  and 
the  evidence  sought  incompetent.  Witness  could  not  give  an  opin- 
ion as  to  value  founded  on  the  description  of  another.  lb. 

58.  — I ,  Sick  animal.'}  When  a  horse  is  sick  a  witness  cannot  be  per- 
mitted to  estimate  him  as  sound  if  the  sickness  detracts  any  thing 
from  his  value.  lb. 

54.  ,  Former  adjudicaUon — eotenant  to  r^air.]  Defendant's  coun- 
sel asked  a  witness  called  by  him :  "  What  was  the  head  in  the  mill- 
dam  at  the  time  plaintiff's  grantor  purchased  V*  Before  the  question 
was  answered  it  was  shown,  on  the  part  of  plaintiff,  that  the  matter  of 
the  head  of  the  water  had  been  determined  in  a  former  adjudication 
between  the  same  parties.  Held,  that  the  testimony  of  the  witness 
was  properly  excluded. 

Beard  v.  Yates Addenda.    21 

55.  ,  Declarations.']    In  an  action  to  recover  money  paid  upon  an 

accidental  insurance  ticket  to  defendants  as  administrators,  etc.,  of 
H.,  alleged  to  have  been  issued  in  pursuance  of  a  fraudulent  combi- 
nation between  the  company's  agent,  the  defendant  W.  and  one  L., 
after  the  death  of  H.,  the  person  insared.  HM,  that  the  declarations 
of  the  agent  W.  and  L.  were  not  competent  against  the  defendants,  on 
the  ground  that  they  were  declarations  of  co^conspirators. 

Railway  Pass.  Assur.  Ck>.  9.  Warner Addenda.    21 

56.  ,  CorrcboratvDS  testimony.]    Evidence  that  a  witness  has,  when 

not  under  oath,  made  the  same  statement  of  facts  as  testified  to  by 
him,  while  competent  to  sustain  his  testimony  when  impeached,  is  not 
admissible  until  impeaching  evidence  has  been  introduced.  lb. 

67. ,  Responsive  anstoer.]    A  witness  examined  on  commission,  to  a 

cross  interrogatory  gave  an  answer  not  responsive  to  the  question. 
Held,  that  the  party  putting  the  question  was  entitled  to  have  the 
answer  excluded.  lb. 

68.  ^Memorandum  book.]    A  single  entry  in  memorandum  book  was 

read  by  a  witness  who  made  it.  Hdd,  that  the  book  itself  was  not 
admissible  as  evidence,  lb. 

69.  ,  Letter.]    A  letter  demanding  the  re-payment  of  the  money, 

and  which  was  proved  to  have  been  written  before  the  action  was 
commenced  was  offered  by  plaintiff.  The  defendant  thereupon  con- 
ceded that  a  proper  demand  had  been  made,  the  court  then  excluded 
the  letter.  Held,  properly  excluded.  When  it  is  necessary  to  prove  a 
demand  or  notice,  by  the  introduction  of  a  letter  conttdning  other 
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matter,  only  that  part  of  the  letter  which  contains  the  demand  or  no- 
tice can  be  put  in  evidence.    lb. 

60.  ,  Testimony  called  out,  when  avaUcUfle  to  opposing  party.]    Where 

a  party,  by  a  cross  interrogatory,  calls  oat  the  declarations  of  the  op- 
posite party  material  to  the  issues,  and  the  answers  are  responsive  to 
the  questions,  the  opposing  party  'is  entitled  to  have  such  answers 
read.    (GeUatly  v.  Loioery,  3  Bosw.  113,  explained.)  lb. 

61. , .]    A  witness  on  direct  examination,  who  had  testified  to 

asking  a  question,  was  asked  if  there  was  any  particular  reason  in 
her  mind  for  putting  the  question.  The  reason  was  not  called  for. 
Hdd,  competent.  lb. 

62.  ,  Act  affecting  credit  of  wUness.l    Evidence  that  a  witness  having 

obtained  papers  of  value  relating  to  the  action,  which  he  refused  to 
give  up  until  paid  $16.  Heldf  competent  for  the  purpose  of  affecting 
the  credit  of  his  testimony.  lb. 

See  Breach  of  Promise  op  Marriage  ;  Contract,  2, 12 ;  Criminal 
Law,  1 ;  Election  ;  Railroad  Aid  Bonds,  4,  7 ;  Title. 

ExBcnnoN  —  Sheriff — feee — poundage  on  levy  and  sale,]  Defendant,  an 
attorney  at  law,  issued  execution  for  $4,328.48,  and  costs,  upon  a 
judgment  for  that  amount.  Plaintiff,  the  sheriff  to  whom  the  execu- 
tion was  directed,  levied  upon  property  sufficient  to  satisfy  the 
execution  and  lulvertised  it  for  sale.  Before  sale  the  judgment  was 
reduced  by  the  court  of  appeals  to  $50  and  costs,  of  which  defendant 
notified  plaintiff  and  directed  him  to  collect  only -the  last-named 
amount,  which  was  done.  Held,  that  defendant,  as  attorney,  was  liable 
to  plaintiff  for  poundage.  Held,  also,  that  plaintiff  was  entitled  to 
poundage  onlv  upon  the  amount  collected,  and  not  upon  the  whole 
amount  named  on  the  execution. 

Campbell  v,  Cothran 70 

2.  ,  Exemption  law.]    Whether  specific  articles  are,  in  a  particular 

case,  working  tools  within  the  meaning  of  the  statutes  of  exemption 
is  a  question  of  fact  for  the  jury. 

Sammis  v.  Smith 444 

8. ,  Working  tools.]    A  net  and  boat,  owned  and  used  by  a  fisherman, 

although  it  required  two  men  to  operate  them,  held,  working  tools 
within  the  statutes,  and  ^empt  from  execution.  lb. 

See  Married  Women,  2. 

ExBcnroRB  and  Administrators— ^w^Aon^y  of,  as  to  debts  due  estate.] 
One  of  two  administrators  of  an  estate  directed  a  debtor  thereof  to  retain 
the  money  due  from  him,  and  not  to  pay  it  to  the  other  administrator. 
The  debtor  complied  with  such  direction.  The  other  administrator 
thereupon  brought  action  to  recover  the  debt,  in  which  the  co-ad- 
ministrator, refusing  to  join  as  plaintiff,  was  made  defendant.  Held, 
that  the  debtor  could  not  set  up  the  direction  not  to  pay  as  a  bar  to 
the  action.  The  administrator  who  gave  it  did  so  in  violation  of  his 
duty,  and  the  administrator  suing  was  entitled  to  bring  the  action  and 
join  the  other  as  defendant. 

Streybr  v.  Feltman 277 

cfes  Dower  ;  Parties,  123 ;  Trusts  and  Trustees  ;  Wills,  1, 3, 5. 

Exemption  Laws  :  See  Sheriff  ;  Executions,  2. 

Fact,  Question  of  :  See  Execution,  3. 

Fees:  See  Execution,  1. 

Fences  :  See  Railroads,  1. 
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FiRB  Inburancb  :  See  Insttbance. 

FiBHEKY  —  In  navigable  watersJ]  The  exclusive  right  of  fishery  in  tide- 
waters of  the  State  may  be  maintained  by  proof  of  grant  or  prescription. 

Tbustbeb  of  Brookhayen  0.  Stbong 415 

Forcible  Entry  and  Detainer.]  In  proceedings  under  the  statute  re- 
lating to  forcible  entry  and  detainer,  the  affidavit  to  the  complaint 
was  in  form  required  by  §  157  of  the  Code  for  the  verification  of 
pleadings.     Hetd^  not  such  an  affidavit  as  the  statute  requires. 

People  ex  reL  Deckeb  v.  Whitney 588 

2. ,  Affidavit  in  proceedings  for.]    The  verification  required  by  the 

Code  is  nothing  more  in  effect  than  a  verification  of  the  pleading  upon 
information  arid  belief ;  the  affidavit  required  by  the  statute  relating 
to  forcible  entry,  etc.,  should  be  positive,  and  state  the  facts  as  of  the 
knowledge  of  the  affiant,  or  if  facts  are  stated  upon  information  they 
should  be  so  stated,  and  the  source  of  information  given.  lb. 

8.  ,  Waiver  of  objeetione.]    In  proceedings  for  forcible  entry  and 

detainer  the  defendant  objected  to  the  verification  at  the  first  oppor- 
tunity before  the  county  judge.  Subsequently  a  jury  was  impaneled, 
and  an  inquisition  found  which  the  defendant  traversed,  and  brought 
a  certiorari  to  review  the  proceedings.  Held,  that  defendant  did  not, 
by  his  subsequent  action,  waive  the  objection  to  the  verification.  lb. 

Fobeclobure:  8ee  Chattel  Mortgage,  8, 4. 

Foreign  Corporation  :  See  Evidence,  8 ;  Taxation,  8. 

Former  Adjudication  :  See  Evidence,  54. 

Fraud.]  Where  the  purchaser  of  property  has  the  deed  made  in  the 
name  of  another,  and  that  other  gets  possession  of  the  deed  after  its 
delivery  to  the  purchaser,  the  fact  that  he  so  g^ts  possession  by  fraud 
will  not  vitiate  nis  title  nor  the  title  of  his  g^rantees,  having  knowl- 
edge of  the  fraud. 

Bitter  v.  Worth 406 

See  Contract,  4,  5. 

Fraxtdulent  Transfer  :  See  Judgment,  7. 

Freight  :  See  Common  Carrier,  2. 

Qab-light  Company  :  See  Highway  4, 5, 6,  7, 8. 

Guardian  and  Ward — Duty  of  epeeial  guardian  as  to  money t  in  hie  hande.] 
Action  upon  a  bond  given  by  a  special  guardian,  who  failed  to  ac- 
count for  moneys  received  from  a  sale  of  his  ward's  land.  The 
guardian  was  directed  by  the  court  to  sell  his  ward's  right,  title  and 
interest  to  certain  lands.  He  did  so,  assuming  the  dower  of  the 
widow  of  his  ward's  father,  which  the  guardian  paid.  The  lands  sold 
were  subject  to  a  mortgage.  Held,  that  the  sale  was  a  sale  of  the 
infant's  Interest  in  the  equity  of  redemption  of  the  land,  and  nothing 
more.  The  purchasers  of  such  interest  had  no  claim  on  the  infant  or 
the  estate  of  her  deceased  father  for  the  payment  of  the  mortgage  ; 
and  the  guardian  had  no  right  to  appropriate  the  moneys  in  his  hand 
to  such  payment.  The  court  has  yet  jurisdiction  over  such  guardian, 
and  can  allow  him,  on  proper  terms,  to  fulfill  his  duty  as  guardian, 
and  make  a  report  of  the  sale  and  account  for  the  proceeds. 

Hunt  1?.  Hunt Addenda.      6 

See  Ejectment,  1 ;  Waste. 

Highways  —  Commiseioners — recovery  of  money  paid,]  The  plalntifife, 
as  highway  commissioners,  were  induced  by  the  false  representations 
of  defendant  as  to  quality,  etc.,  to  purchase  and  pay  for  some  lumber. 
The  sum  paid  therefor  was  afterward  allowed  to  the  commissioners 
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by  the  town  board.  Held,  that  the  credit  given  the  oommissioners  by 
the  town  did  not  impair  their  right  to  recover  back  the  money  paid 
defendant. 

Rose  v.  Dbfue 16 

2. ,  Mandamus — discontinuaiics  of  Ihighioay.]  The  relator;  pro- 
cured an  alternative  mandamus  directing  the  defendant  to  open  and 
improve  a  certain  highway,  etc.  The  owners  of  the  land  through 
which  the  road  ran  had  not  released  their  right  to  damages,  and 
damages  had  not  been  assessed.  After  the  service  of  the  mandamus, 
the  highway  was  discontinued  in  the  manner  prescribed  by  law,  which 
fact  was  set  up  in  defendant's  return.  Held,  that  the  fact  that  the 
damages  had  not  been  released  or  assessed  was  a  complete  answer  to 
the  writ.  So,  also,  was  the  discontinuance.  The  highway  was  subject 
to  discontinuance  though  never  opened,  and  the  discontinuance  was 
effectual,  though  occurring  after  the  service  of  the  alternative  writ. 

People  ex  rel,  Clark  v.  Commissioner  of  Rbadino 198 

3.  ,  Cattle  €U  large  »».]    Under  the  provisions  of  the  statute  to  pre- 

vent aninuils  running  at  large  in  the  public  highways,  the  owner  of 
cattle  is  bound  to  prevent  them  from  running  at  large  contrary  to 
such  provisions,  when  such  prevention  is  possible  within  the  ordinary 
limits  of  human  prudence.  And  it  is  no  defense  to  an  action  for 
the  penalty  imposed  by  section  1  of  the  act  that  the  cattle  have  escaped 
from  the  owner's  premises  by  the  breaking  down  of  fences  by  an 
unruly  cow  belonging  to  him,  or  by  reason  ol  defective  fences. 

CoTTOH  V.  SIaurer 481 


-,  Laying  gas-pipe  in  —  license.}    A  gas-light  company  empowered 


hj  law  to  acquire  title  to  land  for  the  purposes  of  the  company,  and  to 
lay  its  pipes  in  streets  and  highways  with  the  consent  of  the  municipal 
authorities,  dug  a  trench  for  some  distance  along  the  highway  run- 
ning through  plaintiff's  farm,  without  plaintiff's  knowledge  or  con- 
sent. After  plaintiff  became  aware  of  what  the  company  was  doing, 
several  conversations  were  had  between  him  and  the  workman  of  the 
company,  in  respect  to  the  trench  and  the  removal  of  some  rails  be- 
longing to  plaintiff  which  were  in  the  way,  and  on  one  or  two  occasions 
plaintiff  consented  that  the  filling  up  of  the  open  trench  might  be 
delayed  for  a  while.  Held,  that  even  if  the  plaintiff  by  his  permission 
to  leave  the  trench  open  gave  a  license  to  the  gas-light  company 
such  license  could  not  operate  retrospectively  and  release  the  dam 
ages  sustained  by  the  unlawful  entry  of  the  company  and  the  digging 
of  the  trench. 

Calkins  v.  Bloomfield  and  Rochester  Gas-Lioht  Co 541 

5. ,  Estoppet.]    Held,  also,  that  the  acquiescence  of  the  plaintiff  in 

the  acts  of  the  company,  such  acts  being  trespasses,  and  known  to 
be  BO  by  the  company,  did  not  estop  plaintiff  from  claiming  damages 
or  seeking  to  restrain  the  completion  of  the  work  of  laying  the  pipe 
through  plaintiff's  land.  lb. 

6.  , .1  The  gas-light  company  under  the  authority  given  it  to 

lay  its  pipes  in  highways  did  not  acquire  the  right  to  lay  such  pipes 
without  compensation  to  the  owners  of  lands  through  which  the 
highways  run.  lb. 

7.  Easement  of  public.]    When  the  land  is  taken  for  a  highway  in 

the  country  the  public  acquire  a  right  of  passage  merely.  The  fee 
of  the  land  on  which  the  way  is  laid  remains  in  the  owner.  I^aying 
a  gas-pipe  was  a  use  not  contemplated  when  plaintiff's  land  was  taken 
for  a  highway.  Such  use  was  a  burden  imposed  on  the  land  in  addi- 
tion to  its  use  as  a  highway,  and  plaintiff  was  entitled  to  compensation 
therefor.  lb. 
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8.  — — .  Laying  gcu-pipea  in — compensation.]     A   gas-light  oompanj 

cannot,  under  a  special  law  authorizing  it  to  lay  its  pipes  in  streets, 
highways,  etc.,  with  the  consent  of  the  municipal  authorities,  lay  such 
pipes  in  a  country  highway  without  consent  of  the  owner  of  the  lands 
over  which  such  highway  passes,  unless  it  acquires  the  right  to  do  so 
hy  proceedings  for  the  purpose  upon  paying  compensation  therefor. 

BliOOMFtELD  AND  ROCHESTER  QaB-LIOHT  CO.  «.  CaLKIKS 549 

9.  — — ,  Obttmction  of,-^  right  of  way  by  grant.]    Action  to  restrain  de- 

fendant from  building  upon  and  obstructing  plaintiff*s  right  of  passage 
over  an  ancient  highway  known  as  "  Cripple  Bush  road."  Plaintifif 
and  defendant  were  the  owners  of  adjoining  lots  fronting  on  said  road, 
and  had  each  derived  title,  through  several  mean  conveyances,  from 
one  H.  The  deed  to  H.  conveyed  the  lands  now  owned  severally  by 
plaintiff  and  defendant,  "  and  also  the  land  forming  the  streets,  ave- 
nues and  roads  adjoining,  and  in  front  of  the  said  lots,  to  the  middle 
of  such  streets,  avenues  and  roads,  and  subject  to  the  use  of  said  land 
by  all  the  owners  of  the  lots  laid  down  on  said  map,  and  by  the  public 
generally,  as  public  streets,  avenues  and  roads,  to  be  opened  and  re- 
main open  accordingly."  Neither  the  deed  to  plaintiff  nor  that  to  de- 
fendant contained  said  restriction  or  limitation.  The  said  road  was 
subsequently  closed  by  the  authority  of  the  legislature,  and  defendant 
was  proceeding  to  build  thereon.  Plaintiff  claimed  a  right  of  passage 
over  said  road  by  virtue  of  the  above  clause  in  the  deed.  Held,  that 
plaintiff  acquired,  by  or  through  said  deed,  no  right  to  the  use  of  said 
road  beyond  the  right  to  use  it  as  a  public  highway.  The  clause  in 
said  deed  simply  carried  the  land  to  the  center  of  said  Cripple  Bush 
road,  subject  to  the  use  of  the  same  as  long  as  the  highwav  remained, 
and  when  the  le^slature  closed  the  highway  the  restriction  was  ex- 
hausted. Plaintiff  had  no  estate  in  defendant's  lands  beyond  the  right 
to  the  use  of  such  of  them  as  were  within  the  limits  of  the  highway, 
and  as  a  public  highway. 

Wheeler  v.  Clark Addenda.     8 

HusBAKD  AND  WiFB  —  Dealings  between.]  The  owner  of  a  heifer  sold 
the  same  to  his  wife,  who  sold  it  to  the  plaintiff.  After  such 
sales  the  husband  mortgaged  the  heifer  to  defendant.  Held,  that 
the  wife  was  not  prevented  from  acquiring  title  to  the  heifer  by 
reason  of  the  marital  relation,  and  that  plaintm 's  title  derived  through 
her  was  valid. 

Brace  «.  Gould 226 

2.  -, .]    A  husband   may  transfer  a  valid   title  to  personal 

property  directly  to  his  wife  by  sale  and  delivery  for  a  valid  considera- 
tion, lb. 

3.  %  Estoppel.]    The  defendant  took  the  heifer  under  the  mortgage 

with  the  assistance  of  the  mortgagor.  Plaintiff  resisted  the  taking 
awhile,  after  which  he  said  he  would  fight  no  longer,  but  would  look 
to  his  father  (the  mortgagor)  for  pay.  Held,  that  this  was  not  a  con- 
sent to  taking  the  heifer  so  as  to  estop  plaintiff.   lb. 

See  Evidence,  28, 43 ;  Insurance,  6 ;  Parties,  4. 

Holder  for  Value  :  8ee  Bills  and  Notes,  8. 
Impeachment  :  See  Evidence,  87, 47,  62. 
Indorser  :  See  Bills  and  Notes,  4. 
Indorsement  :  See  Principal  and  Surety. 
Infant  :  See  Ejectment,  1. 

Injunction  —  WTien  it  iciU  not  lie.]  In  an  action  brought  to  dissolve  a  co- 
partnership, it  was  averred  in  the  complaint  that  by  an  agreement 
made  between  one  of  the  defendants  and  the  plaintiff,  that  the  lands 
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of  such  defendant's  wife  (who  was  the  other  defendant)  should  be  fur- 
nished for  sale  hj  the  plaintiff,  and  that  he  and  the  husband  should 
divide  the  proceeds ;  that  under  this  agreement  part  of  the  wife's  lands 
were  sold ;  that  hy  a  subsequent  agreement  the  husband  and  plaintiff 
formed  a  general  copartnership,  and  it  was  agreed  that  the  wife's 
lands  should  remain  in  such  copartnership.  The  wife  was  not  a  party 
to  these  transactions,  ffeld,  that  the  plaintiff  was  not  entitled  to  an 
injunction  restraining  the  disposition  by  the  wife  of  her  lands. 

Jones  «.  Wblwood Addenda.    11 

See  Jttribdigtion  ;  Trads-Mark,  2. 

Innkeeper  :  See  Estoppel,  2. 

Insolvency — Payments  by  an  insolvent  harik,  toTien  void^l  A  bank  which 
was  insolvent  paid  a  check  drawn  on  it  by  another  bank.  Heldt  that 
such  payment  was  in  violation  of  R.  S.,  sec.  4,  tit.  4,  chap.  18,  pt.  1,  and 
invalid,  notwithstanding  the  insolvency  may  have  been  unknown  to 
the  creditor.  Actual  insolvency,  as  it  regards  transfers,  is  the  same  in 
legal  effect  as  the  term  "  in  contemplation  of  insolvency." 

DuTCHER  V.  Importers  &  Traders'  Bank 400 

2. ,  Knowledge  of  transfereeA    The  invalidity  of  a  transfer  by  an 

insolvent  bank  does  not  depend  upon  the  knowledge  of  the  transferee, 
but  upon  the  fact  of  insolvency,  lb. 

8. ,  Assignee  in  bankruptcy  may  recover  moneys  paid  in  molatian  of 

State  law,]  An  assignee  under  the  U.  S.  bankrupt  law  can  maintain 
an  action  to  recover  back  moneys  paid  in  violation  of  the  statute  men- 
tioned, lb. 

See  Bankrxtptcy  ;  Evidence,  49. 

Inspectors  op  Election  :  See  Elections. 

Insurable  Interest  :  See  Insurance,  1, 5. 

Insurance  —  Insurable  interest  —  ownership.]  The  firm  of  T.  &  J. 
held  a  mill  under  a  contract  of  sale.  At  a  receiver's  sale  of  the 
interest  of  such  firm  plaintiff  purchased  the  same,  took  possession, 
and  procured  an  insurance  upon  the  property  in  and  about  the  ,mill, 
representing  to  the  insurers  that  he  held  the  mill  under  a  contract 
of  sale.  HM,  that  plaintiff  had  an  insurable  interest  in  such  mUl,  and 
was,  so  far  as  the  insurer  was  concerned,  the  owner,  and  the  fact  that 
he  had  purchased  it  for  the  benefit  of  T.  &  J.  would  not  avoid  the 
policy  of  insurance. 

BicENELL  V.  Lancaster  Insurance  Co 215 

2.  ,  Fraudulent  sale.]    While  such  a  sale  might  be  void  as  to 

creditors,  it  is  valid  between  the  parties.  The  insurer  does  not  stand 
in  the  position  of  a  creditor  and  cannot  impeach  the  transaction  for 
fraud.  lb. 

8. ,  Fire  policy  —  overstating  value  in  application  and  proof  of  loss — 

when  company  bound  by  knmdedge  of  agent.]  In  an  action  upon 
an  insurance  policy,  it  appeared  that  in  the  application  the  total  value 
of  the  buildings  insured  and  the  land  on  which  they  were  situated 
was  overstated.  In  such  application,  the  applicant  agreed  and  war- 
ranted that  the  valuation,  etc.,  were  correct.  The  application  was 
made  out  from  the  verbal  statements  of  the  applicant,  by  an  agent 
of  the  insurance  company,  who  was  familiar  with  the  property  in- 
sured. It  was  shown  that  the  value  mentioned  was  not  given  by  the 
applicant  as  that  of  the  real  estate  alone,  and  that  he  signed  the  ap- 
plication without  reading  it.  Held  (following  Rowley  v.  Empire  Ins, 
Uo.t  86  N.  Y.  550),  that  the  insurance  company  was  liable,  notwithstand- 
ing the  overvalaation  contained  in  the  application. 

Owens  v.  Holland  Purchase  Ins.  Co 285 
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4. ,  ValuaHon,]    In  his  proof  of  Iom  plaintiff  oventated  the  market 

value  of  some  potatoes  and  the  damage  done  to  a  piano.  Held,  that 
sach  ralaation,  not  being  shown  to  be  corrupt  or  dianonest,  did  not  in* 
validate  the  policy.  lb. 

5. ,  Insurable  inter  est  —  hueband  and  wife.]    In  an  action  upon  a 

fire  policy  it  appeared  that  plaintiff's  wife,  two  days  after  their  mar- 
riage, and  in  consideration  of  her  indebtedness  to  him  before  their 
marriage,  executed  to  him  this  paper :  "I  do  hereby  certify  that 
I  owe  to  John  Rohrbadi  the  sum  of  $700,  and  also  $25  for  each  and 
every  month  from  July  14, 1863,  and  for  every  month  he  may  live 
with  me  henceforth  without  any  deduction  whatever,  which  amount 
shall  be  a  lien  upon  my  property."  The  insured  premises  were  the 
wife's,  and  she  died  before  the  fire.  Held^  that  the  wife's  debt  to  the 
plaintiff  was  not  extinguished  by  their  marriage,  but  constituted  a 
sufficient  equitable  consideration  for  the  obligation,  and  that  plaintiff 
had  an  insurable  interest. 

ROHBBACH  f>.  iETNA  IlVSURANCB  GOVPANY 830 

6. ,  Waiver  by  parol  of  the  eondUume  of  policy. ]    By  a  provision  of 

an  insurance  policy  any  alteration  made  in  the  insured  premises  in- 
creasing the  risk  should  avoid  the  policy,  unless  by  the  consent  of  the 
company  indorsed  upon  the  policy  in  writing,  and  a  like  provision  was 
made  with  reference  to  renewals  under  the  policy.  By  another  pro- 
vision of  the  policy  nothing  less  than  a  specific  agreement,  indorsed 
on  the  policy,  was  to  be  a  waiver  of  its  conditions.  Held,  that  it  was 
competent  for  the  secretary  of  the  company,  after  receiving  notice  of 
a  change  of  risk  in  the  insured  premises,  to  waive  writing  such  change 
upon  the  policy  and  to  issue  a  valid  renewal  of  the  policy.  A  party 
cannot  contract  away  his  right  to  make  a  new  contract. 

Parkbr  «.  Abctic  Firb  Inb.  Co 897 

7.  ,  Re-in»uranee  of  l\fe  risks.]    The  C.  Co.  issued  policies  upon 

the  life  of  H.  to  the  amount  of  $15,000.  The  C.  Co.  re-insured  the 
life  of  H.  in  two  other  companies  for  $10|000.  Afterward  another 
company  (the  H.  Co.),  for  a  valuable  consideration,  re-insured  all 
of  the  then  outstanding  policies  of  the  C.  Co..  subsequent  to 
which  H.,  the  person  insured,  died.  Held,  that  the  H.  Co.  were 
liable  to  the  holders  of  the  policies  for  the  whole  amount  insured 
thereby,  and  that  this  liability  was  not  affected  by  the  decision  of  arbi- 
trators in  an  arbitration  between  the  C.  and  H.  companies,  to  which 
such  holders  were  not  parties,  that  the  H.  Co.  was  liable  upon  such 
X)olicies  for  $5,000  only. 

Glbk  V,  HopB  Mutual  Life  Ins.  Co 468 

8.  ,  lAoJtnlUy  <jf  reinsurer  to  poUcy-holder.]    An  agreement  by  the  H. 

Co. ,  in  the  contract  of  re-insurance,  to  inaemnify  the  C.  Co.  against 
losses,  did  not  affect  the  right  of  the  policy-holders  to  sue  the  M.  Co. 
in  the  first  instance.  lb. 

9. ,  Prmiium  nates,  assessments  7mon.]    The  fact  that  there  had 

been  losses  allowed  by  the  proper  autnority  of  a  mutual  fire  insurance 
company,  the  details  of  which  were  given,  and  that  there  were  eight 
judgments  for  losses  a^nst  the  company ;  held,  sufficient  to  justify  an 
assessment  by  the  receiver  npon  premium  notes  held  by  the  company. 

Sakdb  v.  Son Addenda.    18 

10.  ,  Excessive  assessment.]    The  assessment  of  premium  notes  was 

for  their  full  amount,  although  the  nominal  assets  of  the  company  were 
$98,864,  and  the  losses  only  $47,684;  held,  not  excessive  where  a  very 
large  portion  of  such  assets  consisted  of  uncollectible  notes.  A  rea- 
sonable margin  is  to  be  allowed  for  contingencies.  lb. 
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11.  ,  LoueB  on  ecuh  paUeies.]  It  is  not  an  objection  to  an  assessment 

that  the  losses  for  which  it  is  made  were  npon  policies  for  wMch  no 
premium  notes  were  given  but  cash  alone.  lb. 

12.  ,  Limitcttion  in  policy  —  time  to  sue.]  The  neglect  to  sue  a  re- 
ceiver of  an  insurance  companj  for  losses  within  the  time  limited  by 
the  policy  is  no  bar  to  the  claim.  lb. 

See  EviDENCB,  24, 25, 26, 27, 55 ;  Payment,  1, 2. 

Inbttbakce  Dbpabtmbnt  :  See  Stattttort  Constbuction. 

Interest:  See  Bailment. 

Joinder  of  Partieb  :  See  Parties,  8, 4 ;  Railroad  Aid  Bonds,  1, 9>  12 ; 

Bills  and  Notes,  7. 

Joint-Stock  Association  :  See  Evidbnce,  22. 

Judgment  —  Alteration  after  entry.]  The  alteration,  by  a  justice,  of  a 
judgment  already  entered  on  his  docket  does  not  defeat  the  judgment, 
but  it  remains  a  judgment  for  the  amount  originally  entered. 

Robe  v.  Depub 16 

2. ,  Payable  in  coin.]    In  an  action  upon  a  bond  made  in  1859,  the 

referee,  by  his  report  dated  November  19, 1870,  ordered  judgment  for 
the  amount  found  due  on  the  bond,  payable  in  gold  and  silver  coin. 
SM,  that  although  the  report  was  correct  at  the  time  of  its  date,  it  is 
erroneous  now  under  the  decision  of  the  United  States  supreme  court 
(12  Wall.  457),  holding  the  legal  tender  act  as  applied  to  contracts 
made  before  its  passage  constitutional. 

Smith  «.  Smith 68 

3.  ,  Coita  irregyJUvrly  taxed.]  A  judgment  will  not  be  set  aside  be- 
cause costs  taxed  therein  have  not  been  applied  for  on  motion,  where 
the  right  to  such  costs  is  clear. 

Hebb  «.  Nellib   118 

4.  ,  Time  of  eiUry  in  docket  ofjiutiee  of  the  peace.]    In  a  trial  before 

a  justice  of  the  peace  the  jury  returned  with  their  verdict  "about 
midnight."  The  justice  entered  the  verdict  in  his  minutes,  but  did 
not  enter  it  in  his  docket  "  until  daylight "  the  next  morning.  HM, 
that  the  judgment  was  valid,  being  entered  within  twenty-four  hours. 

Goodrich  v,  Sullivan 191 

6.  ,  Form  of  entry.]  The  judgment  was  entered  thus ;  "5th  dam- 
ages $30.00,  $4.60."  The  return  stated  that  the  $4.60  was  entered 
for  costs,  ffdd  (overruling  Stephens  v.  Santee,  51  Barb.  582),  that  the 
entry  was  in  form  sufficient  to  constitute  a  judgment.  lb. 

6. ,  Against  surety — conclusive  on  principal.]    In  an  action  against 

defendant,  who  had  assumed  the  performance  of  a  contract  which  the 
plaintiff  had  entered  into,  Tield,  that  a  judgment  against  plaintiff,  ob- 
tained by  the  person  to  whom  plaintiff  was  liable  for  the  fulfillment 
of  the  contract,  defendant  having  received  notice  to  defend  in  the 
action  in  which  it  was  obtained,  was  conclusive  as  to  the  damages  in 
the  absence  of  fraud  and  collusion. 

Dubois  v.  Hermancb 298 


,  Release  of —  sale  under  after  payment  — fra^ulent  transfers 

—  deficiency.]  J.  owned  a  judgment  and  other  claims  against  plain- 
tiff's testator,  who  held  numerous  judgments  against  J.  A  settlement 
was  made  between  the  two  at  which  the  testator  made  an  assignment 
of  the  judgments  against  J.,  and  executed  a  formal  release  of  all 
claims,  legal  and  equitable,  against  the  testator.  At  the  time  of  this 
settlement  the  judgment  against  the  testator  was  in  the  hands  of  one 
0.,  having  been  assigned  to  him  by  J.  as  collateral  security  for  a 

Vol.  I,  N.  Y.  Rep.  — 91 
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loan.  After  teatator's  death  J.  paid  the  loan  and  G.,  at  his  reqaest, 
assigned  the  judgment  to  C,  who  paid  no  ooneideration  bat  held  it  in 
trust  for  J.  C.  applied  to  the  surrogate  to  compel  plaintiff,  as  ezecn- 
trix  of  the  testator,  to  pay  the  judgment.  Plaintiff  disputed  the  claim^ 
and  G.  issued  execution  under  which  lands  belonging  to  testator's  estate 
were  sold.  These  lands  were  bid  in  by  C.  for  less  than  the  face  of  the 
judgment  in  trust  for  J.  C.  assigned  the  sheriff's  certificate  to  one  D. 
(who  did  not  take  in  good  faitn),  and  a  sheriff 's  deed  was  ffiven  to 
him.  C.  then,  at  the  request  of  J.,  assigned  the  judgment  to  M.,  who 
applied  to  the  surrogate  to  compel  plaintiff  to  pay  the  deficiency 
remaining  thereon  after  the  sale.  During  the  proceeding  M.  assigned 
the  judgment  to  J.,  but  this  assignment  was  canceled.  The  surrogate 
decreed  the  payment  of  such  deficiency  by  plaintiff.  In  an  action 
to  set  aside  the  sheriff's  deed  and  the  decree  of  the  surrogate,  held, 
that  the  release  from  J.  to  testator  included  the  judgment  then  held 
by  Q.  That  upon  the  payment  of  the  loan  by  J.  such  judgment  was 
paid,  and  that  the  sale  by  the  sheriff  conveyed  no  title  either  to  the 
purchaser  or  to  the  assignees  of  the  bid  who  acted  in  behalf  of  J. 
Meld,  also,  that  the  proceeding  before  the  surrogate  was  a  fraud  upon 
the  part  of  J.,  and  the  surrogate's  decree  should  be  set  aside. 

Stilwbll  v.  Carpenter 615 

See  Pabtnsrshif,  6, 7, 8,  9 ;  Practice,  1, 7, 8. 

Jurisdiction  —  Infunetum  —  bankruptcy  proceedings  —  mechaniee*  HenA 
A  firm  of  contractors  who  had  a  claim  tor  work,  etc.,  against  a  railroad 
company  which  was  disputed,  filed  a  mechanics'  lien  under  chap.  529, 
Laws  of  1870,  upon  which  they  brought  suit  to  foreclose,  and  also  filed 
a  petition  in  bankruptcy  against  the  company.  In  an  action  against 
such  contractors  by  another  contractor  and  the  company,  for  an  equi- 
table adjustment  of  the  claims  of  the  contractors,  held,  that  this  court 
could,  by  injunction,  restrain  the  firm  named  from  continuing  the  bank- 
ruptcy proceedings,  and  should  do  so,  especially  as  the  parties  institut- 
ing such  proceedings  had  invoked  the  jurisdiction  of  this  court  to 
foreclose  the  lien. 

PusBT  «.  Bradley 661 

See  Partition,  8. 

Jury —  Talesmen  in  action  against  sheriff.]  A  sheriff  has  no  right  to  sum- 
mon talesmen  to  try  an  action  to  which  he  is  a  party. 

Howe  d.  Brundage 429 

See  Damages,  3,  5 ;  Negligence,  16. 

Justice  of  the  Peace  :  See  Judgment,  1,  4, 5. 

Justices'  Courts  :  See  Appeal  ;  Practice,  1.  2. 

Laches  :  See  Bills  and  Notes,  5. 

Landlord  and  Tenant — Covenant  to  repair — damage  for  breach  of — 
how  measured.]  The  lessor  of  premises  agreed  to  keep  them  in  good 
and  sufficient  repair  during  the  term.  The  premises  being  out  of 
order,  the  lessee  made  certain  repairs.  Held  (folu>wing  Myers  v.  Burns, 
85  N.  T.  269),  that  damages  from  the  breach  of  the  agreement  could 
be  set  up  as  a  counter-daim  on  an  action  for  rent  due  under  lease. 

CCK)K  t>.  SOULE 116 

2. ,  — — .1    Under  such  an  agreement,  the  tenant  may  either  repair 

and  recover  the  expense,  or  recover  damages  sustained  by  lessors  for 
failure  to  repair.  Lessees,  by  making  partial  repairs,  could  not  bar  a 
recovery  for  damages  sustained  before  making,  or  those  sustained  by 
defects  not  embraced  in  the  repairs.  lb. 

See  Damages,  2;    Lease;   Negligence,  17;  Notice  to  Quit;  Sum- 
mart  Proceedings,  1. 
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LAia)8 :  See  AcnoH,  1, 3, 4, 5. 

LsASB  —  Condition  agahiM  subletting — wTien  lease  forfeited.]  A  lease,  con- 
tained a  clause  forbiddinc^  subletting  without  consent  of  lessor,  and 
provided  that  subletting  should  forfeit  the  lease.  The  consent  of  the 
lessor  was  g^ven  to  subletting  for  a  portion  of  the  term,  and  without 
his  knowledge  the  lessee  sublet  for  the  portion  with  a  privilege  of 
renewal  upon  notice  for  the  balance  of  his  term.  The  sublease  was 
afterward  transferred  by  the  sublessee  to  another  party  for  value,  to 
which  transfer  the  landlord  gave  his  consent  in  writing  on  the  sub- 
lease. The  landlord  was  ignorant  of  the  provision  for  renewal.  Held, 
that  if  the  transferee  for  value  was  ignorant  that  the  consent  of  the 
landlord  was  obtained  by  fraud,  he  would  not  be  liable  to  forfeit  his 
lease.  Held,  also,  that  if  the  notice  of  renewal  provided  for  in  the  sub- 
lease was  given  the  sublease  would  extend  over  the  whole  term  of  the 
original  lease,  and  was  equivalent  to  an  assignment  of  that  lease,  and 
would  not  work  a  forfeiture  under  the  provision  against  subletting. 

Collins  v.  Habbrouck 86 

See  Damages,  2 ;  Landlord  and  Tenant. 

Legatee  :  See  Will. 

Legal  Tender  Aot  :  See  Judgment,  2. 

Lien:  See  Jurisdiction;  Mechanics'  Lien ;  Partnership,  6,  7,  8,  9; 

Taxes,  5. 

Limitation  op  Action  :  See  Statute  of  Limitation. 

Local      and      Private      Appropriations:      Se^     CtoNSTiruTiONAL 

Law,  2, 3,  4,5. 

Local  Improvements  :  See  Constitutional  Law,  7, 8 ;  Estoppel,  2. 

Location  of  Boundary:  See  Ejectment,  3. 

Lottery — Prize  packagesA  Plaintiff  sold  to  defendants  three  hundred 
packages  of  candy  ana  sixty  pieces  of  silverware.  In  sixtv  of  the 
packages  were  tickets,  one  in  each  designating  a  specified  article 
among  the  silverware,  to  belong  to  the  purchaser  of  the  package. 
The  packages  were  put  up  by  plaintiff,  and  were  intended  for  sale  as 
"  prize  packages.''  Held^  that  the  sale  was  in  violation  of  the  statute 
against  sales  of  property  in  aid  of  unauthorized  lotteries  (1  R.  8.  666, 
§88),  and  that  defendants  were  not  liable  for  the  purchase  price  of  the 
goods.  The  persons  who  sold  the  packages  singly  to  purchasers  were 
the  ones  liable  to  the  penalty  for  selling  lottery  tickets. 

Hull  v.  Ruggles 18 

Malicious  Proseoxttion — Malice — probable  cause,]  In  a  case  of  mali- 
cious prosecution,  the  question  of  malice  is  of  fact  for  the  jury,  and 
that  of  probable  cause  of  law  for  the  court. 

Van  Voorhees  v.  Leonard 148 

2. ,  Warrant  —  probable   caitse.]    At  the  trial  of  an    action   for 

malicious  prosecution  evidence  was  given  showing  that  one  S. 
daubed  defendant's  fence  with  paint,  and  told  defendant's  wife  that 
it  had  been  done  by  plaintiff  and  her  sister.  He  afterward  told 
defendant  that  it  was  not  done  by  them  but  by  himself.  Subse- 
quently defendant  procured  a  warrant  against  plaintiff  and  her  sister 
for  malicious  mischief,  and  they  were  tried  before  a  police  justice 
and  the  complaint  dismissed.  It  also  appeared  that  defendant  had 
agreed  to  settle  the  matter  with  S.  Held,  that  it  was  a  question  for 
the  jury  whether  defendant  had  probable  cause  for  procuring  the  war- 
rant, and  a  nonsuit  was  improper. 

Foots  v.  Milbier  456 
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Malicious  Tubspass:  /S^Tbbspabs. 

MAimAMUs :  See  HiaswATS,  2. 

Marriaqb  :  See  Breach  of  PRomss  of  Marriage,  1, 2;  Eviosncb,  28  29, 43. 

Married  Women  —  Liability  for  debt  of  htuband.]  A  wife  is  not  liable 
for  the  debt  of  her  husband,  although  during  nis  life,  and  also  after 
his  death,  she  made  a  verbal  promise  to  pay  uie  same. 

Lenkoz  «.  Eldred 140 

2. ,  Hot  liable  to  impriaonment  for  costs  in  unsiteeessfiU  action 

by  them.}  A  married  woman  cannot  be  imprisoned  upon  an  execa- 
tion  issued  upon  a  judgment  for  costs,  in  an  action  for  slander, 
which  she  has  failed  to  maintain.  Such  an  execution  can  be  levied 
and  collected  onlv  out  of  her  separate  estate. 

Malot  v.  Daonal Addenda.    10 

See  Bills  and  Notes,  2 ;  Parties,  4. 

Master  and  Servant — Discharge  of  servant  —  employee  of  NatioTud 
Bank.']  Plaintiff,  who  had  been  hired  by  the  president  oi  a  national 
bank  as  teller  for  a  specified  time,  refused  to  obey  certain  orders  of 
the  cashier.  Some  time  afterward  the  cashier  informed  the  president 
of  such  disobedience,  and  he  thereupon,  before  the  expiration  of  the 
specified  time,  discharged  plaintiff.  Held,  that  plaintiff  was  not  enti- 
tled to  recover  his  salary  for  the  unexpired  portion  of  the  term  of  ser- 
vice. 

Harrington  «.  First  National  Bank 361 

2.  ,  Discharge  before  expiration  of  term.}  A  servant  may  be  dis- 
charged by  the  master  for  misconduct  before  the  expiration  of  the 
time  for  which  he  was  hired,  although  the  discharge  is  not  made  at  the 
precise  time  of  the  misconduct,  nor  the  grounds  stated.  lb. 

8.  ,  Batifieation  of  contract.]    Knowledge,  without  objection,  by  the 

directors  of  a  bank  that  one  is  acting  in  its  employ,  does  not  ratify  the 
details  of  a  contract  for  his  employment,  by  the  president,  unless 
they  knew  of  such  details.  lb. 

See  Ck>NTRACT,  6 ;  Nbgliobngb,  8, 8, 9, 10«  12,  IB,  14 

Measure  of  Damages  :  See  Damages. 

Mechanics'  Lien  —  Owner — contract  of  sale.]  W.  contracted  to  convey 
certain  lands  to  F.  and  to  advance  money  for  building  houses  thereon, 
and  to  t&ke  mortgages  on  the  property,  when  so  improved,  to  secure 
the  purchase  price  and  advances.  F.  assigned  this  contract  to  H.,  who 
proceeded  to  erect  the  houses,  and  therefor  employed  plaintiff,  who 
did  work  and  furnished  material.  Plaintiff  filed  notice  of  lien  upon 
the  premises  and  served  notices  on  W.  and  F.  as  owners,  and  on  H.  as 
contractor.  In  an  action  to  foreclose  the  lien  the  referee  found  that, 
at  the  time  the  notice  was  filed,  there  was  nothing  due  und^r  the  said 
contract  from  W.  to  H.,  and  dismissed  the  complaint.  BM,  error ; 
W.  was  the  owner,  and  the  amount  of  the  lien  was  not  limited  by  any 
indebtedness  from  him  to  H. 

Hart  «.  Wheeler 403 

See  Jurisdiction. 

Mesne  Profits  :  See  Ejectment,  2. 

Mistake  of  Fact  :  See  Payment,  1, 2,  8. 

Mortgage  — agreement  to  release  lien  of — effect  of  unrecorded  agree- 
ment —  assignee  of  mortgage  protected  by  recording  acts.]  At  the  time 
of  the  execution  of  a  mortgage  upon  two  parcels  of  land,  the  mort- 
gagee executed  an  agreement  under  seal  that,  upon  the  payment 
of  $2,000,  he  would  release  from  the  lien  of  the  mortgage  one  of  the 


INDEX.  725 

PAOV. 

parcels.  The  parcel  designated  was  conveyed  to  8.  Afterward  the 
mortgagee  received  $5,000  insarance  monej  for  a  loss  happening  upon 
the  mortgaged  premises,  which  sum  he  applied  toward  the  payment 
of  the  mortgage.  After  this  he  assign^  the  mortgage  for  value 
to  S.  J.,  who  had  no  notice  of  the  agreement  to  release.  That  agree- 
ment was  not  placed  upon  record.  In  an  action  to  foreclose  the  mort- 
gage, ?ield,  that  S.  J.  was  protected  by  the  recording  acts  against 
the  unrecorded  agreement  to  release.  The  assignment  of  a  mortgage 
upon  real  estate  is  a  conveyance,  and  the  assignee  a  purchaser  within 
the  meaning  of  those  acts. 

St.  John  «.  Sfaldino 488 

2.  ,  Deed    absolute  inform,  when  mortgdge.]     One    P.   paid    for 

a  house  and  took  the  conveyance  in  his  own  name.  It  was  under- 
stood between  him  and  defendant  at  the  time,  that  the  purchase  was 
made  for  defendant's  benefit,  in  order  that  she  might  nave  a  home. 
After  the  purchase  the  house  was  repaired,  F.  advancing  money 
therefor,  and  defendant  took  possession.  After  this  F.  conveyed  all 
his  property  to  plaintiff  in  trust  for  certain  purposes.  Held,  that 
defendant  was  the  debtor  of  F.  for  the  moneys  advanced,  and  he  held 
the  title  merely  as  trustee  or  mortgi^ee,  for  his  security,  and  the 
defendant  had  an  equitable  interest  which  could  not  be  cut  off  with- 
out foreclosure. 

Hbhanb  v.  Lucy 528 

See  Deed,  3 ;  Alteration  ov  Instbumbnt  ;  Principal  and  Surbtt,  1 

Motion  :  See  Bankrxtptcy. 

Municipal  Appropriation  —  Ifeto  York  cUt/  —  fire-works  —  cuLvertis- 
ing  for  bids.]  The  common  council  of  New  York  in  June,  1869, 
appointed  a  special  committee  to  make  arrangements  for  celebrating 
the  fourth  of  July,  and  appropriated  $80,000  to  pay  the  expenses,  to 
be  taken  from  the  appropriation  for  city  contingencies.  The  com- 
mittee purchased  a  quantity  of  fire-works,  whidi  were  used  in  the 
celebration,  from  plaintiffs  who  were  manufacturers  of  fire-works.  In 
an  action  against  the  city  to  recover  the  price  of  such  fire-works 
hM,  that  the  articles  being  of  a  peculUr  character,  depending 
entirely  upon  the  skill  of  the  manufacturers,  the  committee  were  war- 
ranted in  making  the  contract  without  advertising  for  and  receiving 
bids  upon  the  work. 

Detwiller  9.  Mayor  of  New  York 857 

2.  ,  Act  of  1866.]    Held,  also,  that  the  provision  in  the  act  of  1866 

requiring  money  applicable  to  the  payment  of  the  claims  was  only 
operative  as  to  the  year  for  which  it  was  passed,  and  did  not  apply 
subsequently.    lb. 

8.  ,  Charter  of  1857.1    Section  7  of  the  charter  of  1857,  relating  to 

advertising  for  proposals,  etc.,  was  intended  to  apply  to  proceedings 
affecting  the  real  estate  of  the  city,  and  does  not  apply  to  an  article 
purchased  for  the  city,  under  a  resolution  of  the  common  council.  lb. 

4.  ,  Contracts  by  eommittees.]    The  28th  section  of  the  charter  of 

1857,  requiring  an  appropriation  to  be  previously  made  for  any 
expense  incurred  by  a  department  or  officer  of  the  city,  did  not  apply 
to  the  purchase  in  question  ;  that  was  not  made  by  a  department  or 
officer,  but  by  a  special  committee.  lb. 

5.  ,  Ihaies  of  contractor  wUh  eUy.]    There  was  an  appropriation  for 

the  purchase.  The  fact  that  the  amount  was  to  be  taken  from  the 
sum  appropriated  for  city  contingencies  did  not  Impose  on  plaintiff  the 
duty  of  ascertaining  how  much  of  that  sum  was  unexpended.  The 
reference  to  the  source  from  which  the   money  was    to  be  taken 
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waa  merely  directory,  and  did  not  affect  plaintiff's  right  to  pay  for 
the  goods  furnishea.  lb. 

Municipal  Corporation  — Ttix  payer — wTien  he  cannot  restrain  action  of 
pitblie  aut?iorii%ee.]  In  an  action  bj  plaintiff  to  reBtrain  the  sale  hy  the 
city  authorities  of  Buffalo,  of  a  public  square,  it  was  shown  that 
plaintiff  was  a  tax  payer,  and  owned  land  on  streets  leading  into  the 
square,  but  it  did  not  appear  that  he  owned  land  fronting  on  the 
square,  or  had  any  private  interest  more  than  the  citizens  of  the  city 
generally.  Held,  that  he  had  no  standing  in  a  court  of  equity  entitling 
him  to  maintain  the  action. 

Tift  u.  City  of  Buffalo 150 

2.  ^  Liable  for  torts  and  for  negligence].    The  common  council  of 

the  city  of  Bdffalo  ordered  the  moving  of  one  end  of  a  bridge  belong- 
hig  to  a  turnpike  company,  in  order  to  have  it  conform  to  certain 
street  improvements,  and  employed  contractors  to  do  the  work> 
of  removal  under  the  superintendence  of  the  city  surveyor.  The 
contractors  employed  one  S.  to  superintend  such  removal.  The 
work  was  negligently  performed,  wherebv  the  bridge  fell  and  was 
destroyed.  Meld,  that  the  city  was  liable  for  the  destruction  of 
the  bridge,  and  this  whether  the  city  had  a  lawful  right  to 
attempt  its  removal  or  not.  The  dty,  if  it  had  no  lawful  right, 
was  a  trespasser  and  liable  as  such  for  the  illegal  acts  of  its  officers. 
If  it  had  lawful  power  to  do  the  act  it  was  bound  to  do  it  in  a  careful 
and  skillful  manner,  and  was  liable  for  the  negligence  of  its  agents. 

Buffalo  and  Hamburgh  Turnpikb  Co.  v.  City  of  Buffalo,  687 

See  Pleading,  4 ;  Railroad  Aid  Bonds  ;  Statutory  Construction,  2. 

National  Bank  :  See  Banks  and  Banking  ;  Master  and  Servant. 

Negligence  —  Bailway  crossing  street  —  conflict  of  testimony  —  train  run- 
ning at  improper  speed.]  At  the  trial  of  an  action  for  inj  uries  caused  by 
a  collision  of  plaintiff's  team  with  a  train  of  cars  run  by  defendant  at  a 
street  crossing,  witnesses  who  were  present  at  the  accident  testified 
that  they  did  not  hear  the  bell  of  the  locomotive  ring.  Defendant's 
witnesses  swore  positively  that  it  was  rung.  Held,  that  the  jury 
were  justified  in  finding  that  the  bell  was  not  rung.  Held,  also,  that 
the  question  whether  the  train  was  running  at  an  improper  rate  of 
speed  was  one  for  the  jury  to  consider,  although  the  rate  of  speed 
allowed  in  the  streets  by  the  city  ordinance  was  not  exceeded. 

McGrath  «.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co 243 

2.  ,  Absence  of  flagman.]    The  train  was  running  over  a  road  not 

owned  by  defendant.  At  the  crossing  in  question  the  company  who 
owned  the  road  usually  kept  a  flagman,  but  there  was  no  flagman 
there  at  the  time  of  the  accident.  Held,  that  it  was  not  negligence  on 
the  part  of  the  defendant  to  run  their  train  across  the  street  when  a 
flagman  was  not  there.  lb. 

8. ,  Change  in  style  of  railway  suriteh.]  In  an  action  against  a  rail- 
way company  for  the  accidental  death  of  a  person  in  tueir  employ, 
caused  by  a  displaced  switch,  it  was  shown  that  previous  to  the  acci- 
dent a  common  switch  had  been  substituted  for  a  patent  one,  at  the 
request  of  the  Intestate.  Held,Jh.At  such  substitution  was  not  negli- 
gence on  the  part  of  the  companv. 

Piper  tj.  N.  Y.  C.  &  H.  R.' R.  R.  Co 390 

-,  Neglect  to  keep  switchman.]    In  an  action  against  a  railroad 


company  for  death  from  an  accident  caused  by  a  displaced  switch, 
held,  that  it  was  not  negligence  not  to  keep  a  switchman  at  the 
station  where  the  switch  was,  it  being  used  only  for  the  passage  of 
trains,  and  the  accident  having  arisen  from  a  defect  that  could  not 
have  been  guarded  against  by  the  employment  of  a  switchman.  lb. 


INDEX.  727 


5. ^  StafrHng  tram  uoUhmU  iigncU.]  Plaintiff,  who  was  in  tlie  em- 
ploy of  a  grain  shipping  firm,  was  engaged  in  unloading  grain  from 
the  defendant's  cars  into  a  boat  of  the  firm.  Between  the  car  which 
was  being  unloaded  and  the  boat  a  canvas  was  placed  to  catch  falling 
grain.  This  canyas  was,  after  unloading  each  lot  of  cars,  taken  up 
and  emptied.  After  some  cars  had  been  unloaded  defendant  had 
emptied  the  canvas,  and  was  spreading  it  for  the  next  cars  when  the 
unloaded  train  was  started  and  caught  plaintiff's  arm  and  severely 
injured  it.  The  evidence  given  at  the  trial  tended  to  show  that  the 
cars  were  started  without  any  notice  bj  bell  or  whistle,  and  that 
plaintiff  had  no  time  or  opportunity  to  escape.  Held,  that  the  Ques- 
tion whether  defendants  were  negligent  in  starting  the  cars  witnout 
sounding  the  bell  or  whistle  was  one  for  the  jury. 

Bakton  i>.  N.  Y.  C.  &  H.  R.  R.  R.  CJo 2W 

6. ,  Common-lato  requirement  of  caution,!    While  the  statute  may 

not  in  terms  require  a  signal  under  particular  circumstances,  the  com- 
mon law  requires,  at  all  times,  the  exercise  of  ordinary  prudence  and 
care  in  the  avoidance  of  injury  to  others,  and  as  the  instrumentalities 
used  are  more  dangerous  a  greater  degree  of  caution  is  imposed  and 
required.  lb. 

7. ,  When  a  question  of  fact  J]    A.  person  injured  by  the  cars  while 

lawfully  upon  the  premises  of  the  railroad  company  and  near  the  can 
in  pursuit  of  his  legitimate  duties,  is  not  guilty  of  negligence  as  a 
legal  conclusion.  Whether  he  is  actually  so  is  a  question  for  the 
jury.  lb. 

8. ,  Master^ 8  liability  to  servant  injured  in  Ms  employ.]    Plaintiffs 

intestate  had  been  employed  by  defendant  as  a  brakeman  for  two 
months  upon  through  trains  runnine  from  Albany  to  Syracuse.  In 
the  discharge  of  his  dutv  he  was,  in  the  night,  coupling  some  cars  to  a 
train  slowly  moving  backward  upon  a  switch  at  a  way  station.  While 
walking  along  between  the  cars  he  fell  into  a  partlv  uncovered  ditch 
running  across  the  track,  and  was  run  over  and  killed.  In  an  action 
against  defendant  for  damages  for  his  death,  ?ield,  that  it  was  for  the 
jury  to  determine  whether  there  was  not  such  negligence  on  the  part 
of  defendant  in  leaving  the  ditch  in  question  partly  uncovered  as  to 
render  it  liable  for  the  death  of  the  intestate. 

x^IiAl^K  V,  JS,  X.  C  &  xi.  R.  R.  R.  Co. ..•••■•••••■•.••.•••••••••  olV 

9. ,  Duty  of  master.]    While  a  servant  agrees  to  take  the  risk  of  the 

carelessness  of  his  fellow  servants,  under  certain  circumstances,  the 
master  agrees  to  take  due  precaution  to  adopt  and  use  such  machinery, 
apparatus,  etc.,  and  to  provide  such  structures  as  are  suitable  for  the 
performance  of  the  business  in  which  the  servant  is  engaged.  lb. 

10. ,  Liability  of  master  to  servant  for.]  One  L.  entered  into  a  con- 
tract with  defendant  to  build  a  brick  arch  one  hundred  and  fifty  feet 
long,  by  the  terms  of  which  defendant  was  to  furnish  materials,  cen- 
ters, etc.  The  centers  were  frames  of  wood,  four  feet  hifh  and 
fifteen  feet  long,  used  to  support  the  arch  while  building  ana  until 
the  mortar  had  set.  Defendant  furnished  four  centers.  The  brick 
work  was  built  upon  them  and  then  they  were  moved  on  for  use  else- 
where. Plaintiff's  intestate  was  in  the  employ  of  defendants,  and, 
under  the  direction  of  its  head  carpenter,  was  engaged  in  removing 
one  of  the  centers  over  which  the  brick  work  had  been  built,  partially 
on  that  day,  when  the  bricks  fell  upon  him  and  killed  him.  There 
was  evidence  tending  to  show  that  it  fell  because  the  mortar  was  not 
sufficiently  set.  A  similar  arch  had  been  built  before  with  these  cen- 
ters, but  that  was  of  new  brick,  while  the  brick  furnished  in  this  case 
of  defendant  were  partly  old  brick,  upon  which  the  mortar  requires 
longer  to  set.    The  center  was  being  taken  out  because  it  was  wanted 
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elsewhere.  The  day  before,  L.  had  applied  to  defendant  for  more 
centers,  bat  they  had  not  been  famished,  though  they  were  afterward. 
HM,  that  there  was  evidence  of  defendant's  negligence  to  go  to  the 
jury. 

HOFFNAGLBD.  N.  Y.  C.  &  H.  R.  R.  R.  Co 846 

11. 1  Btom  covering  for  »tmra.]    The  use  of  a  brass  covering  to 

stairs  upon  a  ferry-ljoat,  which  by  long  wear  has  become  so  slippery 
as  to  be  unsafe,  is  such  negligence  upon  the  part  of  the  company 
owning  the  boat  as  to  render  it  liable  for  an  injury  to  a  passenger 
caused  by  slipping  upon  the  stairs. 

Cbocherek  v.  North  Shore  Stai^n  Islaitd  Fehrt  Co 446 

12. ,  Priority  of  contract  —  employer  of  contractor  not  liaiMe  for 

if0ury  to  servant  of  contractor,]  Tne  firm  of  O.  and  M.  contracted  with 
defendant,  a  mill  company,  to  place  an  iron  cornice  on  its  mill,  defend- 
ant agreeing  to  erect  the  scaffolding  necessary  for  the  puroose.  De- 
fendant erected  the  scaffolding,  and  O.  and  M.  began  to  put  the  cornice 
in  place ;  while  doing  so  the  scaffold  fell  killing  a  workman  in  the 
employ  of  O.  and  M.  who  was  upon  it.  Heid,  that  the  company  was 
not  liable  for  the  death  of  such  workman. 

Ck)uoHTRT  V,  Globe  Woolen  CoMPAirr 452 

18.  , .]  The  contract  of  the  company  to  erect  the  scaffold  was 

made  with  the  firm,  and  because  the  deceased  afterward,  as  the 
employee  of  such  firm  and  in  the  proper  course  of  his  employment, 
used  the  scaffold,  he  did  not  therefore  become  a  party  to  the  con- 
tract. The  only  duty  or  liability  of  the  company  concerning  the 
scaffold  was  founded  on  the  contract,  and  it  owed  no  duty  and  was 
under  no  liability  to  the  deceased  on  that  behalf.  lb. 

14.  ,  Maeter  and  servant — when  master  liable  to  servant  for  ir^ry 

from  act  of  feUow  servant.]  The  superintendent  of  a  division  of 
defendant's  railroad  appointed  and  kept  in  defendant's  employ  a  tele- 
graph operator,  who  was  addicted  to  habits  of  intoxication.  Notice 
of  such  habits  had  been  given  to  the  superintendent  and  his  assistant, 
who  had  general  charge  of  his  business  when  he  was  absent.  In  con- 
sequence of  the  negligence  of  such  operator,  a  collision  took  place  be- 
tween two  trains  upon  defendant's  road,  whereby  plaintiff's  intestate, 
a  servant  of  defendant,  was  killed.  HeM,  that  the  superintendent, 
and  in  his  absence  his  assistant, was  the  representative  of  the  defendant, 
and  that  keeping  the  telegraph  operator  in  defendant's  service  after 
his  habits  were  known  to  such  superintendent  or  assistant  was  negli- 
gence on  the  part  of  defendant,  which  would  render  it  liable  for  uie 
death  of  plaintiff's  intestate. 

Chafman  v.  Erie  Railway  Go 526 

15.  ,  Finding  of  jury ,  when  conelusive,]  The  plaintiff  was  a  passen- 
ger on  an  excursion  train  run  by  defendant,  composed  partly  of  freight 
cars.  While  endeavoring  to  get  aboard  at  the  end  of  one  of  the 
freight  cars,  the  train  was  started  backward  without  notice.  At  the 
same  time  plaintiff  stepped  upQA  the  coupling  link  between  two  cars, 
and  her  foot  was  crushed.  Seld,  that  the  finding  of  a  jury  that 
defendant  was  guilty  of  negligence  and  plaintiff  was  not,  and  that 
plaintiff  was  entitled  to  recover  from  defendant  for  her  injuries,  would 
not  be  set  aside. 

Probst  v.  Soxtthside  Railroad  Go Addenda.    10 

16. ,  Railroad  crossing — contributory  negligence  —  charge  to  jury  J] 

At  the  trial  of  an  action  against  a  railroad  company  for  injuries  received 
by  plaintiff  from  being  struck  at  a  street  crossing  by  a  passing  train 
of  cars,  the  counsel  for  the  defendant  requested  the  court  to  diaige, 
that  "  if  the  plaintiff,  by  looking,  could  have  seen  this  train  of  cars 
approaching  the  crossing,  and  in  time  to  have  avoided  the  collision. 
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and  did  not  look  before  he  attempted  to  cross  the  track,  he  cannot 
lecoTer."    HM,  that  a  refusal  to  so  charge  was  error. 

McGrilv.  L.  S.|&M.  S.  R.  R.  Co Addenda.    18 

17. ,  Liability  of  lessor — dtfective  pier.]    Defendants  leased  a  pier 

to  another  party,  the  lessee  agreeing  to  keep  the  same  in  repair. 
At  the  time  of  leasing  there  was  a  defect  in  tne  pier,  in  consequence 
of  which  plaintiff's  intestate  received  the  injury  whereof  he  died. 
The  accident  happened  after  the  lessees  had  taken  possession.  Held, 
that  defendants  were  liable  for  such  injury.  Fish  v.  Dodge,  4  Denio, 
811 ;  Moody  v.  Mayor  of  New  York,  43  Barb.  283 ;  Davenport  y.  Ru^ 
man,  37  N.  T.  668. 

Swords  o.  Edgar Addenda.    28 

See  Municipal  Corporation,  d. 

New  Trial  :  See  Verdict. 

New  York  City  :  See  Municipal  Appropriation. 

Nonsuit  :  See  Malicious  Prosecution,  2. 

N  oncE  —  ConstrueHee  notice.]    Where  the  holder  of  an  equitable  mortnge, 
in  the  form  of  a  deed,  conveyed  the  mortgaged  premises  to  a  tnird 
party,  while  the  original  owners  were  still  in  possession,  held,  that 
such  possession  was  sufficient  notice  to  the  purchaser  that  the  interest 
of  his  grantor  was  only  that  of  a  mortgagor. 

UlCFREVILLE  V.  KeELER 486 

See  Bills  and  Notes,  2 ;  Evidencb,  21. 

Notice  to  Quit.]  The  tenant  for  another  life  holding  over  is  not  en- 
titled to  notice  to  quit. 

SsATON  V.  Davis 91 

Nuisance:  iS^ Trial,  1, 2. 

Official  Bond  :  See  Taxes,  4. 

Official  Return  :  See  Election. 

Office  —  Official  salary — deputy  performing  duties  of  principal — eon- 
struetion  of  stattUe^  The  relator  was  deputy  superintendent  of  the 
State  insurance  department.  By  the  statute  (Laws  1859,  ch.  866)  the 
deputy  is  to  "  possess  the  powers  and  perform  the  duties  attached 
by  law  to  the  office  of  principal,  during  a  vacancy  in  such  office  and 
during  the  absence  or  inability  of  his  principal."  On  the  13th  of  May 
the  superintendent  resigned  his  office,  creating  a  vacancy,  which  con- 
tinued until  November  20th,  during  all  which  time  relator  performed 
the  duties  of  superintendent.  JSiSMJ  Miller,  P.  J.,  contra,  tnat  during 
the  vacancy  relator  remained  deputy,  and  that  he  was  not  during  sucn 
Ume  entitled  to  the  salary  of  superintendent. 

People  ex  rel.  Church  v.  Hopkins 196 

Officer  :  See  School  Law,  1,2, 8, 6 ;  Statutory  Construction,  1. 

Parties  —  Action  by  legatee  against  debtor  of  estate.]  The  plaintiffb 
were  legatees  under  the  will  of  C.  E.  B.,  a  son  of  A.  B.  A.  B.  died  prior 
to  C.  E.  B.  leaving  a  will.  One  of  the  defendants  was  sole  eibcutor 
under  the  will  of  C.  E.  B.,  and  also  administrator  de  bonis  non  of  the 
estate  of  A.  B.  Plaintiffs  brought  action  as  creditors  of  C.  E.  B.,  for  a 
construction  of  the  two  wills  of  A.  B.  and  C.  E.  B.,  alleging  that  the 
estate  of  C.  E.  B.  was  entitled  to  a  portion  of  the  estate  of  A.  B. 
under  his  will.  The  action  was  brought  a^inst  the  defendant  as 
executor,  etc.,  of  C.  £.  B.,  and  not  as  administrator  of  A.  B.'s  estate. 
Held,  that  the  plaintiffs  could  maintain  an  action  for  the  construc- 
tion of  the  will  of  A.  B.,  and  that  they  could  sue  jointlv  as  creditors 
having  claims  of  equal  degree.    That  the  defendant  bemg  the  repre- 

VolTT,  N.  Y.  Rkp.  — 92 
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aentative  of  both  estates  could  not  bring  action  in  behalf  of  the  estate 
of  C.  E.  B.  against  that  of  A.  B.,  and  therefore  stood  in  a  position  eqaiva- 
lent  in  its  effect  to  a  fraudulent  collusion  or  refusal  to  sue,  and  a  cred- 
itor or  legatee  of  C.  E.  B.  was  entitled  to  an  action  against  the  other 
estate.  It  was  necessary  to  join  the  defendant  as  administrator,  eta, 
of  A.  B.     Suing  him  as  executor  of  G.  E.  B.  was  not  sufficient. 

FiSHEB  V.  HUBBELL 97 

9. ,  lUpresetUcUive  parties.]    It  is  not  sufficient  that  the  party  who 

is  the  representative  be  a  party  to  the  suit,  but  he  must  be  made  a 
party  distinctly  in  his  representative  character.  lb. 

8. ,  Joinder  of —  objections  to!\   The  defendant's  intestate  executed  a 

bond  conditioned  for  the  payment  of  $400  to  the  heirs  of  J.  J.  L.,  etc., 
their  assigns,  agents,  etc.,  upon  the  death  of  their  mother.  The  plain- 
tiff, who  was  one  of  the  payees,  sued  separately  for  one-eighth  of  the 
$400,  and  set  up  that  there  were  eight  heirs,  that  several  of  the 
heirs  had  been  paid,  and  that  defendant,  who  was  intestate's  adminis- 
trator, had  separately  promised  to  pay  her.  Held,  that  plaintiff  could 
maintain  a  separate  suit  on  the  bond,  and  need  not  join  the  other 
payees  as  parties.  HM,  alAo,  that  the  objection  of  a  non-joinder  could 
oe  taken  only  by  demurrer. 

HeBS  «.  NXLLIB 118 

4. ,  Joinder  of  hutband  and  xoife.]    In  an  action  upon  the  debt  of  a 

married  woman,  contracted  before  marriage,  her  huslMUid  may  be 
joined  with  her. 

Lbkkox  0.  Eldbbd 140 

8$6  Bills   ajtd  Notes,  7 ;   EjEorinsNT,  1 ;  Partnership,  13 ;  Prac- 
tice, 4, 8 ;  Railroad  Aid  Bonds,  1,  9, 12. 

Partition  —  8uit  hv  trustee.]  A  trustee  having  an  interest  in  real 
estate  which  he  holds  in  common  with  others,  and  having  a  power  to 
sell  such  interest,  may  institute  a  partition  suit  to  divide  the  estate. 

Gallbo  «.  Eagle 124 

2.  ,  Defective  proceedings  —  rescinding  sale.]    The  purchaser,  at  a 

sale  under  a  judgment  in  an  action  for  partition,  objected  to  the  title 
upon  the  ground  of  certain  defects  in  the  proceedings.  The  objection 
was  found  to  l>e  well  taken,  and  the  referee  reported  that  the  pur- 
chaser should  be  released  from  his  purchase.  The  report  was  not 
taken  up  by  either  party.  Nine  years  afterward  the  plaintiffs  in  the 
partition  suit  moved  to  have  the  sale  rescinded  and  the  purchaser 
re-imbursed  for  his  advances.  The  purchaser  resisted  the  motion.  It 
did  not  appear  that  it  was  within  the  power  of  either  party  to  supply 
the  defects  in  the  proceedings.  Held,  that  the  motion  should  be 
granted. 

Parisen  v.  Parisen 642 

8.  ,  Unknovm  owner — service  hy  ptMication.]    The  Code  does  not 

provide  for  service  upon  unknown  parties  by  publication  in  a  case  of 
partition.  The  provisions  of  the  Revised  Statutes  alone  apply  (8  R.  S. 
605),  and  must  be  followed.  Accordingly  where  proceeaings  were 
taken^under  the  Code  in  an  action  of  partition,  and  an  order  procured 
direcung  publication  in  the  State  paper  and  a  newspaper  published 
in  New  York,  Ae^,  that  the  court  acquired  no  jurisdiction  over  un- 
known persons  interested  in  the  estate,  and  a  purchaser  at  a  sale, 
under  such  proceeding,  was  entitled  to  be  relieved  from  his  purchase. 

Sandford  «.  White 647 

Partnership — Assumption  of  debts  by  incoming  partners.]  The  de- 
fendants purchased  plaintiff's  interest  in  a  firm,  assuming  liability 
for  firm  debts,  etc.  Seld,  that  they  were  not  liable  to  plaintiff  for  a 
debt  due  by  the  firm  until  plaintiff  had  been  compelled  to  pay  it. 
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The  intent  and  meftning  of  an  aasomption  of  debts  by  an  incoming 
partner  is  merely  to  indemnify  the  outgoing  partner. 

GOLBMAN  V,  LANsma 8 

3. ,  Application  of  paymentJ]    At  the  time  of  coming  into  the  firm 

by  defendants,  one  debt  was  due  upon  an  account  which  was  con- 
tinued by  the  firm,  and  upon  which  payments  were  made  from  time 
to  time,  more  than  equal  to  the  debt  first  due.  Held,  that  the  rule  of 
law  in  such  case  is,  that  the  payments  are  to  be  applied  to  the  earliest 
items,  although  the  payments  are  made  by  the  new  firm.  lb'. 

8. ,  2iote  of  partner  for  firm  debt — transfer  of  original  debt.]     A 

creditor  of  a  firm  took  the  note  of  one  partner  for  the  debt  and  after 
ward  assigned  the  note,  and,  at  the  same  time,  verbally  assigned  the 
debt.  Held,  that  the  assignment  operated  as  an  equitable  transfer  of 
the  original  claim,  and  tnat  the  assignee  could  maintain  an  action 
against  the  firm  thereupon. 

DrNTRUFP  V.  Crittbnden 148 


-,  What   constitutes — shaHng  proftts.]      Defendant    contributed 


a  certain  snm  to  be  used  in  the  business  of  a  partnership,  on  con- 
dition that  he  should  receive  one-third  of  the  profits  of  the  busi- 
ness. Heldf  that  this  constituted  him  a  partner  as  to  third  persons 
dealing  with  the  firm. 

liBOOETT  V.  Hbnkeberger 418 

5.  ,  Dissolution  of  firm  —  liabUUy  of  mthdrawing  partner  to  dealer 

with  firm  receiving  no  acttuU  notice.]  Defendant  and  W.  A.  were  partners 
doing  business  as  bankers  under  the  name  and  style  of  "  The  Suffolk 
Ck>unty  Bank."  Plaintiff  deposited  money  with  such  partners,  taking  a 
certificate  of  deposit  issued  in  the  name  of  the  bank.  Subsequently  the 
firm  was  dissolved  by  defendant's  withdrawal.  Notice  of  dissolution 
was  published  six  months  in  two  local  papers,  but  plaintiff  received 
no  notice  thereof.  Subsequently  plaintiff  made  other  deposits,  taking 
certificates  issued  in  the  name  of  the  bank.  Held,  that  defendant  was 
bound  to  give  plaintiff  actual  notice  of  his  withdrawal  from  the 
firm,  and  failing  to  do  so,  the  partnership  continued  as  to  plain- 
tiff. The  last  certificate  Uken  by  plaintiff  had,  in  addition  to  the 
name  of  the  bank,  the  name  of  W.  A.,  as  banker.  HM,  no  notice 
of  defendant's  withdrawal  from  the  firm.  Held,  also,  that  a  change 
in  the  rate  of  interest,  after  dissolution,  entered  by  W.  A  in  the  cer- 
tificates, did  not  discharge  defendant's  liability. 

HowBLL  V,  Adams 425 

6 ,  Judgment  against  firm  is  a  lien  upon  firm  property  in  preference 

to  prior  judgment  against  individual  partner.]  The  appropriation  of 
partnership  property  by  judgment,  execution  and  sale  against  all  the 
partners  in  payment  of  a  partnership  debt,  confers  a  perfect  title  upon 
the  purchaser  of  real  estate  belonging  to  the  firm,  as  against  the 
general  lien  of  a  judgment  of  prior  date  docketed  against  an  individual 
partner  for  his  private  debt. 

Mabtin  «.  Wagbnbb 509 

7. , .]  And  no  presumption  arises  that,  at  the  time  of  docketing 

the  judgment  against  the  individual  partner  or  afterward,  therdbwas  a 
residuum  or  ratable  share  in  such  partner  to  be  bound  by  the  judgmei^t 
against  him,  so  as  to  affect  or  qualify  the  title  obtained  by  means  of 
the  partnership  judgment,  or  to  subject  such  title  to  contribution  in 
the  mterest  of  the  individual  creditor.  lb. 

8.  , .]    W.  purchased  real  estate  belonging  to  a  firm  npon  an 

execution  sale  under  a  juds^ment  against  the  firm.  Held,  that  the  title 
of  W.  was  not  subject  to  Sie  lien  of  a  prior  judgment  against  one  of 
the  partners,  and  W.  was  not  liable  to  contribute  to  the  owner  of  real 
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aperty  previouBly  belonging  to  the  partner  individually,  and  which 
been  sold  to  aatiafy  the  prior  judgment.  lb. 

9.  , .]  The  fact  that  the  firm  indebtedness  arose  after  the  prior 

judgment  against  the  individual  partner  was  docketed,  made  no  differ- 
ence as  to  the  liability  of  the  firm  property,  lb. 

10. ,  Coivoeyance.]  A  grantor,  by  deed,  conveyed  real  estate  to  himself 

and  another.  Whether  the  grantor,  by  such  deed,  took  any  interest, 
quaere  f  lb. 

U. ,  Surviving  partner  may  be  called  to  aeeountftn'  partnership  mat- 
ten  by  repreeentalvDee  of  deceased  partner.]  The  surviving  partner  of 
a  firm  must  account  to  the  representatives  of  a  deceased  partner  for 
the  property  of  the  firm  as  it  was  at  the  time  of  the  deceased  part- 
ner's death. 

Mead  «.  Wioams 505 

12. , .]  The  representatives  of  the  deceased  partner  are  entitled 

to  an  accounting  absolutely,  and  need  not  show  that  there  would  be 
something  due  to  them  from  the  firm  on  settlement.    Their  right  to  an 
account  results  from  their  interest  in  the  effects  of  the  firm,  and^  the 
liability  of  the  estate  to  contribute  to  the  payment  of  the  firm  debta 
lb. 

18.  ,  Parties,]    For  the  purpose  of  accounting,  the  heirs  of  the 

deceased  partner  are  not  necessary  parties.  lb. 

14. , .]  Defendant  was  copartner  with  plaintiff's  intestate.  Upon 

the  death  of  bis  partner,  he  and  such  partner's  son  carried  on  the  busi 
ness  of  the  firm,  keeping  the  firm  property,  for  a  number  of  years,  after 
which  the  son  left.  Meld,  that  defendant  had  no  authority  to  con- 
tinue the  business,  even  though  it  was  for  the  interest  of  the  firm  to 
do  so ;  it  was  done  wholly  at  nia  own  risk  ;  and  that  the  intestate's 
representatives  were  entitled  to  an  accounting  and  a  closing  up  of  the 
firm  afiairs,  notwithstanding  it  appeared  that,  after  such  closing  up, 
there  would  be  nothing  due  the  estate.  lb. 

Paticemt —  Under  mistake  of  fact.]  In  an  action  to  recover  back  money 
paid  under  a  mistake  of  fact,  the  circumstance  that  the  plaintiff  pos- 
sessed the  means  of  ascertaining  the  truth  by  investigation,  but  nad 
negligently  omitted  to  make  such  investigation,  will  not  prevent  a 
recovery. 

National  Life  Ins.  Co.  «.  Joneb 466 

2.  , .]  The  officers  of  a  life  insurance  company,  against  which  a 

claim  upon  a  policy  had  been  presented,  made  an  investigation,  from 
which  tuey  were  led  to  believe  that  a  defense  to  the  claim  existed,  upon 
the  ground  of  false  and  fraudulent  representations  and  concealment 
of  the  insured  person  as  to  his  health,  etc.  Notwithstanding  this 
belief,  they  paid  the  claim  upon  the  grounds  in  part,  that  an  unsuc- 
cessful resistance  woxild  injure  the  reputation  of  the  company,  and 
prompt  payment  would  be  a  benefit  to  it.  Held,  that  the  money  paid 
could  not  be  recovered  back,  on  the  ground  that  the  payment  was 
made  under  a  mistake  of  fact,  and  a  good  defense  to  such  payment, 
by  reason  of  the  fraudulent  representations,  etc.,  actually  existed.  lb. 


— - — ,  When  not  recoterdble  ha^k.]  A  party  seeking  to  recover  back 
money  voluntarily  paid,  and  without  any  fraud  or  imposition  on  the  part 
of  the  payee,  on  the  ground  that  the  payment  was  made  under  a  mis- 
take of  fact,  must,  in  order  to  recover,  have  believed  in  and  acted 
upon  a  state  of  facts,  which  belief  turns  out  to  be  unfounded  and 
the  supposed  facts  untrue.  He  is  not  authorized  to  rescind  an  agree- 
ment merely  because  he  has  changed  his  mind  in  regard  to  a  matter 
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of  policy,  or  has  come  to  a  better  position,  so  far  as  the  fadlities  and 
probable  result  of  a  defense  to  the  payment  are  concerned.  lb. 

t  Appropriation  of.]    The  plaintiff  pud  defendant  $400  of  her 


own  money,  which  she  directed  to  apply  upon  a  mortgage  held  by 
him  against  a  house  owned  by  her  husband.  The  defendant  did  not 
so  apply  it,  but  applied  it  upon  a  general  indebtedness  of  the  husband 
to  him.  Held,  tluit  plaintiff  could  recover  back  the  amount  so  misap^ 
propriated. 

BuRGBSS  9.  EiATON Addenda.      4 

See  AccoBD  and  Satisvactiok  ;  Pabtnebshif,  2. 

Penalty  :  See  Highways,  8 ;  Lottbby. 

Pendency  of  Action  :  JSee  Action,  2. 

Perpbtuities  ;  See  Conflict  of  Law,  3 ;  Wnx,  7, 12, 16. 

PiiBADiNa — Demurrer — mUfoinder  of  eauees  of  action.]  The  plaintiff 
brought  action  for  damages  arising  from  the  satisfaction  by  defend- 
ant of  a  judgment  that  had  been  previously  sold  and  assigned  to 
plaintiff.  The  complaint  contained  two  counts.  The  first  set  forth 
the  acts  of  the  defendant,  and  simply  claimed  that  thereby  the  judg- 
ment was  lost,  and  that  the  plaintiff  had  suffered  damages  to  the 
extent  of  its  face  value ;  the  second  alleged  that  defendant  was  indeb- 
ted to  plaintiff  for  money  had  and  received  to  the  use  of  defendant. 
Heldf  that  a  demurrer  was  proper,  on  the  ground  that  two  causes  of 
action,  one  arising  out  of  injury  to  property  and  the  other  out  of  con- 
tract, were  improperly  joined.  The  first  cause  of  action  was  equiv- 
alent to  ease  under  the  old  practice. 

Booth  v.  Farmers  and  Mechanics'  Bank 46 

2. ,  Election  of  r&.iedies.^  Where  case  and  assumpsit  wpre  at  com- 
mon law  concurrent  remedies,  the  form  of  the  action  that  the  pleaders 
elected  was  determined  by  the  insertion  or  omission  of  the  allegation 
that  the  defendant  "  undertook  and  promised."  The  right  of  selection 
remains,  and,  whether  the  action  is  in  tort  or  assumpsit,  must  be  deter- 
mined by  the  same  criterion.  lb. 

3.  ,  Demurrer  —  omission  to  aver  plaintiffs  rigfU  to  property  in 

complaint  in  an  oration  of  troter.]  In  an  action  to  recover  the  value 
of  personal  property,  claimed  to  be  wrongfully  converted,  the  oom- 

Slaint  set  forth  that  the  property  was  leas^  to  one  S.,  with  the  con- 
ition  that  if  plaintiff  should  at  any  time  deem  himself  unsafe,  or 
the  property  not  well  taJcen  care  of,  he  might  take  possession  of  it ; 
that  the  defendant  had,  as  United  States  marshal,  seized  the  property 
under  a  bankruptcy  warrant  against  the  property  of  S.,  and  that 

Slaintiff  demanded  the  property  of  defendant  on  the  grounds  that  he 
eemed  himself  unsafe,  and  the  property  not  well  taken  care  of,  which 
demand  was  refused,  etc.  The  fact  that  plaintiff  did  deem  himself 
unsafe,  and  the  property  not  well  cared  for,  was  not  alleged.  Held, 
that  a  demurrer  would  lie,  on  the  ground  that  there  were  not  sufficient 
facts  to  constitute  a  cause  of  action,  there  being  no  averment  of  plain- 
tiff's right  to  the  property  at  the  time  the  suit  was  brought. 

Hathaway  ©.  Quimby 886 


-,  Complaint  —  what  sufficient.]   A  complaint,  in  an  action  brought 


on  behalf  of  a  county  to  recover  moneys  paid  defendant,  charged  the 
defendant  with  presenting  claims  ac^ainst  the  county  for  services  not 
rendered  to  the  county,  or  for  whicn  it  could  legally  be  charged,  and 
further  set  forth  that  the  defendant  knew  that  the  claims  were  not 
legal,  and  fraudulently  procured  a  warrant  for  the  payment  of  the 
same  from  the  board  of  supervisors.  Held,  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action. 
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5.  ,  I^Hvohus  or  irreUwint  attnoer — essienritnt  of  Him  ofpaymeni'^ 

priTieipal  and  surety.]  Defendant  took  a  oonveyanoe  of  resJ  estate 
and  asBumed  the  payment  of  a  mortgage  thereon.  Afterward  he 
conveyed  to  another  who  also  assumed  payment  of  the  mortgage. 
In  an  action  upon  the  bond  secured  by  such  mortgage  defendant,  in 
his  answer,  set  up  that  the  holder  of  the  mortgage  had,  by  agreement 
with  defendant's  grantee  and  without  defendant's  consent,  extended 
the  time  of  payment  thereof.  It  did  not  appear  whether  the  time 
of  extension  had  expired  or  not.  Held,  per  Brady,  J.,  that  defendant 
did  not  stand  in  the  relation  of  surety  but  was  a  principal  debtor,  and 
the  extension  set  up  as  a  defense  was  friyolous,  and  per  Inoraham, 
P.  J.,  that  the  answer  was  irrelevant.  Heldy  Babbbtt,  J.,  diseenHente, 
that  the  answer  was  not  irrelevant. 

Perkins  v.  SquiSR 630 

See  Bankruptcy  ;  Damages,  1 ;  Ejectment,  1,  2 ;  Injttnction. 

Poor  Law  —  Liability  of  relative  for  support  of  pauper."]  The  court  of 
sessions  of  Cayuga  county,  issued  an  order  (under  1  R.  S.  614,  §  1,  etc.), 
requiring  a  son  to  pay  for  the  support  of  his  father,  a  poor  person. 
The  father  remained  at  the  county  poor-house,  a  time,  for  which  the 
son  paid.  The  son  then,  with  the  consent  of  the  superintendent  of 
the  poor,  took  his  father  to  his  own  house.  The  father  remained  with 
the  son  upward  of  a  year,  and  then,  without  the  son's  knowledge  or 
consent,  left  and  went  to  the  town  of  S.  The  son  was  ready  at  all 
times  to  receive  his  father  and  support  him  at  home.  The  father 
did  not  return,  but  was  supported  by  the  town  of  S.  until  his  death. 
Held,  that  the  son  was  not  liable  to  the  overseers  of  the  poor  of  S. 
for  the  support  of  his  father.  Where  an  'order  is  made  requiring  a 
relative  of  a  pauper  to  support  him,  and  fixing  a  sum  to  be  paid 
weekly,  thp  relative  may  provide  for  the  support  of  the  pauper  at 
such  place,  and  in  such  manner,  as  he  shall  deem  proper,  provided  the 
place  and  manner  are  approved  by  the  overseer,  and  it  is  not  until  he 
has  nefflected  or  refused  to  do  this,  that  he  is  liable  for  the  sum 
directed  to  be  paid.    Converse  v.  McArthur,  17  Barb.  410,  followed. 

DuELL  V.  Lamb 66 

PouNDAOB :  8ee  Execution,  1. 

Power  of  Attorney  :  J3ee  Principal  and  Agent,  1, 2. 

Practice  —  Justices^  court  —  appeal.]  The  defendant,  in  his  notice  of 
appeal  from  the  judgment  of  a  justice  of  the  peace  upon  the  law, 
assigned,  as  grounds  of  appeal,  that  the  evidence  was  incompetent, 
did  not  support  the  judgment,  that  on  it  the  plaintiff  was  not  entitled 
to  recover,  and  that  the  judgment  was  contrary  to  law,  but  did  not 
XK>int  out  specifically  any  errors.  Held,  not  sufficient  to  sustain  an 
appeal. 

Delong  v.  Brainard 1 

3.  ,  Notice  of  appeal.]  An  appellant  cannot,  on  appeal  from  a  jus- 
tices' court  on  the  law  only,  insist  upon  any  error  not  specified  in  the 
notice  of  appeal.  lb. 

8. ,  Waiver  by  pleading  in  ha/r.]    That  plaintiff  was  a  non-resident 

of  the  State,  the  defendant  a  foreign  corporation,  and  the  cause  of 
action  did  not  arise  in  this  State,  was  matter  in  abatement  merely, 
and  was  waived  by  appearing  and  pleading  in  bar. 

Boot  v.  Great  Western  Railway  Ck> 10 

-,  Demurrer  — joinder  of  parties  — joinder  of  causes  of  action.]  De* 


fendant  sold  some  oil  land  to  three  persons.  The  land  was  to  be  conveyed 
to  J.  P.  D.,  one  of  the  persons,  to  be  held  by  him  for  the  benefit  of  the 
three.  It  was  claimed  by  the  purchasers  that  defendant  had  misled 
and  deceived  them  in  the  sale.    J.  P.  D.  released  his  claim  for  damages 
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from  snch  deceit,  and  the  other  two  assigned  their  claims  to  plaintiff, 
who  brought  action  against  defendant,  without  joining  J.  P.  D. 
Plaintiff,  in  the  first  count  of  the  complaint,  claimed  damages  for 
fraud  and  deceit  in  the  sale  ;  in  the  second  count  that  there  was  an 
implied  corenant  of  title  which  was  broken,  and  in  the  third  and 
fourth,  that  defendant  was  indebted  to  him  for  monejs  had  and  re- 
ceived, "as  above  stated,"  from  the  purchasers  who  had  assigned 
their  claims.  The  complaint  further  stated  that  all  the  causes  of 
action  arose  out  of  the  same  transaction.  Held^  that  J.  P.  D.  haying 
released  his  claim  arising  from  defendant's  fraud,  the  other  two  in- 
jured parties  or  their  assignee  c<!^uld  maintain  an  action  for  their 
damages.  Held,  also,  that  the  first  count  contained  a  cause  of  action, 
the  second  did  not,  and  the  third  and  fourth  were  for  moneys  had, 
etc.,  by  means  of  false  representations,  and  that  a  demurrer  would 
not  lie  to  the  complaint  for  improper  joinder  of  causes  of  action. 

WOODBUHY  V.  DKLAP 20 

5  ^  Moving  fm'  new  trial  at  general  Urm."]    In  an  action  to  compel 

the  delivery  of  a  deed  and  of  the  possession  of  a  house,  the  court 
below  decided  that  plaintiffs  were  not  entitled  to  the  relief  sought 
for,  but  were  to  compensation,  and  ordered  that  they  have  leave  to 
move  for  a  reference  to  ascertain  the  amount,  and  no  final  judgment 
was'  ordered.  Held,  that  the  practice  of  the  plaintiffs  in  making  a 
case,  and  moving  for  a  new  trial,  at  a  general  term,  is  authorized  oy 
section  268  of  the  Code  (as  amended  in  1867). 

Stanton  «.  Miulsr 28 

6.  1  Waiver  of  objections — statute  of  limitatums — assignment  of 

chose  in  action.]  In  an  action  for  legal  services  a  portion  of  the 
claim  had  been  assigned  to  one  of  the  plaintiffs.  The  answer  denied 
indebtedness  and  set  up  payment.  At  the  trial  the  performance  of 
the  services  and  the  assignment  were  not  disputed,  but  no  direct 
evidence  was  given  of  those  facts.  The  defendant  did  not  object  to 
the  want  of  such  proof.  Held,  that  the  objection  was  waived  and 
could  not  be  raised  in  the  first  instance  at  the  general  term. 

.  Chace  v.  Higgins 229 

7.  ,  Undertaking — on  appeal  to  court  of  appeals,  what  is  covered  by — 

appeal  from  a  judgment  for  possession  of  real  estate  —  value  of  use 
jCs^  by  court.]  Upon  an  appeal  to  the  general  term  from  a  judgment 
in  favor  of  the  plaintiffs  therein  for  the  possession  of  real  property, 
defendant  gave  an  undertaking  according  to  sections  334  and  338  of 
Code,  but  gave  none  to  pay  costs  of  judgment  appealed  from  amount- 
ing to  $238.81.  The  general  term  affirmed  the  judgment  with  costs  of 
appeal.  The  defendant  appealed  to  the  court  of  appeals,  giving  an 
insufficient  undertaking.  Said  plaintiffs  brought  action  on  the  first 
undertaking  for  the  general  term  costs  and  $50,  value  of  use  of  prem- 
ises in  suit,  as  fixed  by  a  supreme  court  justice.  Afterward,  on  the 
application  of  defendant,  a  justice  fixed  the  value  of  the  use  of  the 
premises  "  from  the  time  of  the  appeal  until  the  delivery  of  posses- 
sion at  $450."  After  this,  by  leave  of  court,  the  defendant  filed  and 
served  a  new  undertaking  in  the  last  appeal  "  as  of  the  time  when 
the  notice  of  appeal  was  served,"  which  undertaking  was  in  compli- 
ance with  said  sections  184  and  188.  Thereupon  the  action  on  the 
undertaking  given  on  the  first  appeal  was  discontinued.  The  costs  on 
appeal  to  general  term  and  the  $50  value  of  use,  etc.,  were  paid  by 
defendant.  The  court  of  appeals  affirmed  the  judgment.  In  an  action 
upon  the  undertaking  last  given,  held,  that  the  judgment  for  costs 
of  trial,  etc.,  for  $238.31,  as  well  as  those  of  appeal,  were  included  in 
and  covered  by  such  undertaking.  The  affirmance  of  the  judgment 
by  the  court  of  appeals  was  an  affirmance  of  the  entire  judgment  and 
included  such  costs.    That  the  $50  for  value  of  use,  etc.,  could  not  be 
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applied  toward  the  $460.  The  order  fixing  thia  last  Bnm  waa  for  the 
lue  of  the  premiBes  daring  the  appeal  to  the  court  of  appeals. 

SaAKKiiAKD  V.  Hamilton 289 

8. fAjfpecU — when  party  making  default  need  not  hone  notice.'] 

In  an  action  against  R.  and  K.,  R.  put  in  an  answer  and  K.  made  default. 
Judgment  was  rendered  making  R.  first  liable  and  K.  after  him.  R. 
appealed,  not  serving  any  notice  of  appeal  on  K.,  and  the  judgment  as 
to  R.  was  reyersed  and  he  released  from  liability.  After  me  judg- 
ment of  reversal  plaintiff  issued  his  execution  against  K.  In  a  motion 
by  K.,  to  set  aside  the  execution  on  the  ground  that  he  was,  by  the 
original  judgment,  not  liable  until  after  R.  and  was  not  bound  by  the 
appeal,  not  being  made  a  party  thereto,  held  (Boabdmak,  J.,  contra), 
that  K.  not  having  put  in  an  answer,  was  not  a  party  to  the  question 
of  R.'s  prior  liability,  and  could  not  litigate  it.  He  was  not,  in  the  ^ 
sense  of  the  Code,  §  325,  a  "  party  aggrieved,"  or  in  that  of  §  327  an 
"  adverse  party."  He  could  not  himself  appeal,  and  was  not  a  neces- 
sary party  to  an  appeal  upon  the  issue  between  R.  and  the  plaintiff. 

Garkset  v.  Knights 259 

9.  ,  Case  on  appeal — what  it  should  contain.]    In  an  appeal  from  a 

judgment  entered  upon  the  report  of  a  referee,  the  appellant  served  a 
case  for  argument,  containing  an  introductory  statement  of  the  pro- 
ceedings in  the  cause,  the  notice  of  appeal,  the  judgment  record  con- 
taining the  referee's  report  and  the  exceptions  filed  thereto,  but  not 
containing  the  evidence.  Held,  that  the  practice  of  the  appellant  was 
correct,  and  a  motion  to  strike  out  the  exceptions  and  introductory 
statement  in  the  case  was  denied. 

Davie  v.  Van  Wie 530 

See  Appeal  ;  Evidence,  86 ;  Forciblb  Entry  and  Detainer  ;  Injunc- 
tion ;  Judgment,  3, 7 ;  Parties  ;  Partition  ;  Referee,  2 ;  Settle- 
ment ;  Verdict. 

Premium  Notes  :  See  Insurance,  9, 10, 11. 

Presumption  :  See  Evidence,  2, 15, 17,  42, 49. 

Principal  and  Agent — Power  of  attorney.]  An  agent  had  a  power 
of  attorney  in  respect  to  certain  lands,  which  gave  him  full  power  to 
sell  such  lands  ur  to  lease  the  same,  to  demand  all  moneys  due  on  con- 
tracts of  sale  and  to  prosecute  suits  in  respect  to  the  lands,  etc.  HM, 
that  such  agent  was  not  authorized  under  such  power  to  assign  a  suit 
for  trespass  upon  the  lands. 

Geiger  v.  Bolles 129 

2.  ,  Powers  construed  strictly.]    Powers  of  attornev  and  all  special 

powers  are  to  be  construed  strictly,  and  the  general  words  are  to  be 
construed  in  reference  to  the  particular  terms  which  form  the  subject- 
matter  of  the  instrument  in  furtherance  of,  but  in  subordination  to, 
the  general  power  conferred.  lb. 

3.  ,  Work  done  under  contract.]    So  far  as  a  contractor  acts  within 

the  scope  of  his  employment  he  is  to  be  deemed  the  agent  of  his 
employer,  and  his  act  is  the  act  of  his  principal.  But  to  hold  the  em- 
ployer liable  for  the  trespass  of  the  contractor,  the  contract  must 
have  been  to  do  the  act  complained  of. 

McClanathan  ^.  N.  T.  and  O.  Midland  R.  R.  Co 501 

Whffn  employer  liable  for  acts  of  contractor,]    This  rule,  how- 


ever, applies  only  to  direct  or  consequential  injuries,  and  has  no 
application  to  a  case  where  the  trespass  complained  of  consists  in  the 
taking,  by  the  contractor,  of  the  property  of  another  and  appropriating 
it  to  the  use  of  his  employer.  lb. 
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1 

Q.  , .]    A  firm  of  contractors,  employed  to  build  the  Midland 

railroad,  took,  from  plaintiff's  premises,  a  quantity  of  materials  and 
used  them  in  the  construction  of  the  railroad.  Tnis  was  done  with 
the  knowledge  of  the  engineer  and  several  of  the  directors  of  the 
railroad  company.  HM,  that  the  company  was  liable  for  the  acts  of 
the  contractors.  lb. 

PmNCiPAL  AKD  SuBBT  Y  —  tUUoM  of  suTety  by  ad  of  principal — righti  of 
creditors.']  One  Clinton  being  indebted  upon  notes  to  the  N.  bank,  in 
the  sum  of  $34,500,  for  which  the  bank  held  mortgages  to  the  amount 
of  $35,000,  applied  to  W.  L.  and  R.  L.  to  indor^  for  him,  notes  in 
renewal  of  the  old  ones.  This  they  at  first  refused  to  do,  but  con- 
sented upon  the  agreement  of  the  bank  that  the  mortgages  should  be 
held  for  their  security,  and  indorsed  to  the  amount  of  $^,000.  Their 
Indorsements  were  continued,  the  notes  being  renewed  from  time  to 
time.  Clinton's  indebtedness  to  the  N.  bank  having  afterward  become 
increased  to  the  sum  of  $40,531.87,  the  bank,  without  the  knowledge 
or  consent  of  W.  L.  &  R.  L.,  canceled  the  mortgages,  and  took  new 
ones  for  the  same  amount  as  security  for  all  of  -Clinton's  then  indebt- 
edness. Plaintiff  had  meanwhile  become  indorser  for  Clinton,  upon 
$8,500,  of  increased  indebtedness.  Clinton  failed.  W.  L.  then  paid 
all  Clinton's  indebtedness  to  the  N.  bank  —  took  an  assignment  of  the 
mortgages  and  a  transfer  of  all  the  notes,  sued  plaintiff  upon  his 
indorsement,  and  recovered  a  judgment.  Plaintiff  then  brought  this 
action  under  the  agreement  made  by  the  N.  bank  with  Clinton,  when 
the  new  mortgages  were  given,  to  recover  his  proportional  share  of 
the  sums  secured  by  the  mortgages.  HM,  Parker,  J.,  dissenting,  that 
although  W.  L.  &  R.  L.  had  been  discharged  from  their  liability  by 
the  act  of  the  bank,  in  taking  the  new  mortgages,  and  whatever  their 
rights  as  against  the  bank  might  yet  be,  still  as  regarded  the  other 
croditors,  W.  L.  stood  precisely  in  the  bank's  position,  and  plaintiff 
could  recover. 

CoBT  V.  Lbokabd 188 

2. ,  Rights  between  s&oeral  sureties  for  t?ie  same  principal.]  Plain- 
tiff gave  his  note  to  a  bank  as  collateral  security  for  moneys  to  be 
loaned  to  B.  By  a  subsequent  arrangement  made  between  the 
bank  and  defendant,  defendant  agreed  to  indorse  notes  to  be  given 
by  B.  on  condition  that  the  bank  should  exhaust  its  remedy  against  B. 
and  plaintiff  before  holding  defendant  liable.  B.  ffave  certain  notes, 
whidi  were  indorsed  by  defendant,  upon  which  the  bank  advanced 
money.  The  notes  not  being  paid,  the  bank  sued  plaintiff's  collateral 
note  and  recovered  j udgment,  which  plaintiff  paid.  Plaintiff  recovered 
from  the  bank,  by  action,  possession  of  the  notes  given  by  B.  HM, 
that  when  the  bank  made  the  collection  from  plaintiff  the  defendant's 
obligation  was  discharged. 

REMrNGTON  V.  Staats 894 

iSiM  Judgment,  6 ;  Plbadikg,  5. 

Prioritt  of  Lien  :  See  Mortgage,  1. 

Privileged  Communication:  See  Evidence,  6, 30,  32. 

PRmTT  OF  Contract  :  See  Negligence,  12. 

Probable  Cause  :  See  Malicious  Prosecution. 

Probate  of  Wills  :  See  Wills,  6, 9. 

Proobsb  —  Replevin.']  The  rule  that  an  oflOicer  is  protected  against  an  ac- 
tion by  his  process  applies  as  well  in  an  action  of  replevin  as  in  other 
actions. 

Barbok  v.  Botd 467 

See  Sheriff. 

Vol.  L  N.  Y.  Rep.  —  93 
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PnomBBOBT  NoTBS :  See  Bills  ajstd  Korsa,  1, 2, 8, 4, 7. 

Railroad  Aid  Bonds — Certiorari  to  review  proceedings  of  town  oam*- 
eora  —  tax  payer  proper  party  —  proceedings  reviettable.]  Under  aey- 
eral  acts  of  the  legislature,  passed  in  1866  (ch.  898),  1867  (ch.  917)» 
1868  (ch.  61),  1869  (ch.  84)  and  1871  fch.  298),  the  raising  of  money  upon 
the  credit  of  certain  towns  in  aid  of  the  N.  Y.  &  O.  M.  K.  R.  was  author- 
ized. By  such  acts  it  was  provided,  that  in  each  town  the  consent  of 
a  majority  of  tax  payers,  representing  more  than  one-half  of  the  tax- 
able property  of  tne  town,  should  be  necessary  to  the  bonding.  The 
consent  was  required  to  be  in  writing  and  duly  acknowledged.  The 
&«t  that  a  majority  of  tax  payers,  etc.,  had  assented,  was  to  oe  proved 
by  the  affidavit  of  a  town  assessor,  or  clerk,  or  county  clerk  indorsed 
on  the  consent  which  was  to  be  filed.  Upon  a  writ  of  certiorari  issued 
on  the  application  of  a  tax  payer  of  the  town  of  Scipio,  to  the  assessors 
and  railroad  commissioners  appointed  in  pursuance  of  the  acts  named 
to  bond  said  town.  Held,  that  a  tax  payer  of  the  town,  and  not  the 
town,  was  a  proper  party  to  apply  for  a  certiorari  to  review  the  pro- 
ceedings of  the  assessors  in  relation  to  the  matter  of  boning. 

FBOPLB  ex  rel.  Akin  v.  Morgan 101 

2. ,  Decision  of  assessors.]    The  decision  of  the  assessors,  that  the 

required  number,  etc.,  of  taxable  inhabitants  had  given  consent,  was  a 
juoicial  decision,  and  as  such  liable  to  review  by  certiorari.  lb. 

8.  ,  Another  suU  pending.]  The  pendency  of  a  suit  in  equity,  con- 
cerning the  same  subject-matter,  did  not  bar  the  proceedings.  lb. 

'4.  ,  Evidence  of  consent.]  The  statute  prescribing  upon  what  evi- 
dence the  railroad  commissioners  should  act,  no  other  evidence  could 
be  required,  and  where  it  was  proved  by  the  proper  affidavit, 
that  the  necessary  consents  had  been  obtained,  they  were  authorized 
and  required  to  borrow  the  money.  lb. 

5.  ^  Decision  of  assessors  conclusive.]    The  assessors  being  required, 

by  the  statute,  to  act  upon  their  own  personal  knowledge  in  determin- 
ing the  question  of  consent,  their  action  in  doing  so  was  valid,  and 
their  decision  upon  the  subject  conclusive  in  proceedings  to  review 
their  action  by  certiorari,  lb. 

6. ,  W?ien  taxpayer  maywithdrav)  consent  given.]    In  proceedings  to 

bond  the  town  of  Belfast,  Allegany  county,  in  aid  of  the  B.  &  B.  R. 
R.,  under  section  1  of  chapter  925,  Laws  of  1871  (amending  chap. 
907,  Laws  of  1869),  certain  tax  payers  signed  the  petition,  required  by 
the  act,  praying  that  bonds  be  issued.  Afterward,  at  the  hearing 
before  the  county  judge  upon  such  petition,  a  portion  of  those 'sign- 
ing requested  the  withdrawal  of  their  names  from  the  petition.  'Hie 
coi^nty  judge  refused  to  allow  such  withdrawal.  Held  (following 
People  V.  SneyeTt  52  N.  T.  296),  that  the  refusal  of  the  county  judffe 
was  erroneous,  and  that  those  asking  to  withdraw  their  names  shoiud 
have  been  allowed  so  to  do. 

F^FhK  ex  rel.  Angel  v.  Hatch 118 

7. ,  Nonrcompliance  toith  statute  —  void  bonds  —  evidence.]  By  chap- 
ter 875,  Laws  of  1852,  it  was  provided,  that  designated  commissioners, 
in  any  town  in  Cayuga  county,  might,  upon  a  compliance  being  had 
with  the  provisions  of  the  act,  raise  money  upon  the  credit  of  the 
town  in  aid  of  a  certain  railroad.  In  the  act  it  was  provided  that 
the  money  should  be  raised  on  the  bonds,  and  paid  to  the  president 
and  directors  of  the  railroad  company,  organized  under  the  general 
law,  designated  by  the  written  consent  of  two-thirds  of  the  tax  pay- 
ers of  the  town,  etc.  It  was  also  provided  among  other  things,  that 
unless  the  written  consent  of  the  required  number  of  tax  payers  was 
filed  in  the  county  clerk's  office,  the  commissioners  should  have  no 


INDEX.  799 

PAOB. 

power  to  do  the  acts  aatIiori2ed  by  tlie  statute.  Under  tliis  statute, 
commisBioners  of  the  town  of  Venice  issued  twentj-five  town  bonds 
of  $1,000  each.  Five  of  these  bonds  were  sold  for  cash,  and  the 
money  paid  to  a  railroad  company.  The  remainder  of  them  were 
delivered  to  the  company  in  payment  of  stock  taken  by  the  town,  and 
by  such  company  sold  to  purchasers.  In  an  action  by  the  town  to 
compel  holders  of  the  bonds  to  surrender  such  bonds  for  cancellation : 
Held  (following  Starin  y.  T&um  of  Genoa,  23  N.  Y.  489),  that  a  want 
of  consent  of  two-thirds  of  the  tax  payers  rendered  the  bonds  issued 
▼old ;  that  the  transfer  of  bonds  directly  to  the  railroad  company,  in 
payment  of  stock,  was  a  misappropriation,  rendering  void  the  bonds 
transferred,  and  that  the  affidavits  of  the  commissioners  were  not 
competent  evidence  that  the  requisite  number  of  tax  pay ers  had  given 
consent. 

Town  of  Venice  9.  Breed 180 

8.  ,  Return  of  stocks]  Held,  also  (Talcott,  J.,  contra),  that  the  plain- 
tiff was  not  bound  to  return  the  stock  purchased  by  it  to  enable  it  to 
maintain  the  action  for  cancellation  of  the  bonds,  lb. 

9. ,  Parties.]    The  different  holders  of  the  bonds   sought  to  be 

canceled  coula  be  joined  as  defendants  (84  N.  T.  80).  lb. 

10.  ,  StattUe  of  UmitationB.]  Several  of  the  defendants  set  up  stat- 
utes of  limitation.  Held,  that  the  right  of  action  accrued  when  the 
bonds  were  transferred,  and,  as  to  deiendants  setting  up  the  statute 
of  six  and  ten  years,  the  right  of  action  was  barred.  lb. 

11. ,  Counter-claim.]    One  of  the  defendants  set  up  as  counter-claim 

X     indebtedness  of  the  plaintiff  for  money  borrowed.     Held,  not  allow- 
able, lb. 

12.  ,  Certiorari — parties.]    In  proceedings  by  certiorari  to  review 

the  action  of  a  county  judge  in  proceedings  to  bond  the  town  of  D. 
under  chap.  907,  Laws  of  1869,  and  chap.  925,  Laws  of  1871,  held,  that 
the  fact  that  the  relator  had  signed  the  consent  required  by  law  to 
authorize  the  bonding,  did  not  preclude  him  from  acting  individ- 
ually as  relator  in  the  proceedings  by  certiorari.  Held,  also,  that 
the  town  was  entitled  to  institute  proceedings  by  certiorari  for  the 
same  purpose. 

People  «.  Waoneb 221 

18.  ,  Withdrawal  by  tax  payers  ofeonsent  to  bonding.]    The  refusal 

of  the  county  judge,  at  the  hearing  before  him,  to  permit  tax  payers 
who  had  signed  to  withdraw  their  consent  to  tne  bonding,  hM 
erroneous.  lb. 

14. ,  Nonresident  owners  of  land — invalid  assessment  —  consent  of  tax 

payer.]  In  proceedings  to  bond  the  town  of  I.  in  aid  of  a  railroad, 
under  chapter  925,  Laws  of  1871,  the  petition  to  the  county. judge  con- 
tained the  names  of  forty  persons  who  were  not  residents  of  the  town. 
The  names  of  these  persons  appeared  upon  the  town  assessment  roll 
as  "  non-residents/'  but  the  provisions  of  the  statute  relating  ip  assess- 
ment of  lands  of  non-residents  were  not  complied  with.  Held,  that 
the  lands  were  not  taxed  as  non-resident  lands,  and  the  owners  thereof 
oould  not  join  in  the  petition  for  bonding  the  town. 

People  ex  rel,  Clark  d.  Oliver 670 

15.  The  statute  makes  non-resident  owners  of  land  tax  payers,  and  when 
their  names  appear  on  the  assessment  roll,  although  not  properly  taxed, 
they  must  be  included  in  estimating  the  number  necessary  to  unite  in 
a  petition  for  bonding  a  town.  And  their  property  taxable  in  the  town 
must  be  taken  into  account  in  ascertaining  tne  aggregate  valuation  of 
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the  taxable  property,  notwithstanding  the  asBessment  may  not  he 
legally  binding  upon  them.  lb. 

8m  Conbtitdtional  Law,  1. 

Bailboads — Fences — duty  of  railroad  company  as  to — "good  and  suffi- 
cient'* fences.']  Plaintiff's  cattle,  getting  throuffh  a  fence  bordering 
defendant's  railroad,  on  to  the  track,  were  killed  by  the  cars.  Defend- 
ant had  covenanted,  in  the  deed  of  its  road-way,  at  the  point  of  the 
accident,  to  "  make  and  maintain  good  and  snffident  fences  on  both 
sides  "  of  the  strip  of  land  taken.  The  court  refused  to  charge  "  that 
a  compliance  by  defendant  with  the  statute  as  to  fences  exonerated 
it  from  liability  irrespective  of  the  covenant  in  the  deed."  Heid, 
error. 

Thompson  v.  N.  Y.  and  Harlbm  R.  R.  Ck) 411 

2. ,  Powers  of  commissioners  to  locate  the  crossing  of  roads^  A  com- 
mission appointed  to  ascertain  and  determine  the  points  and  manner 
of  the  crossing  by  one  railroad  of  another,  has  no  power  to  locate  the 
crossing  at  any  place  other  than  that  stated  in  the  petition  and  order ; 
nor  to  review  any  fact  on  which  the  order  was  based,  nor  to  question 
the  right  of  the  petitioner  to  a  crossing ;  nor  has  such  commission 
power  to  regulate  the  rate  of  speed  at  which  trains  on  the  intersecting 
roads  shall  pass  the  crossing. 

Matter  of  Central  Railroad  Co 419 

8ee  Common  Carriers  ;  Neoligbncb.  1 

Rape:  /8^ Evidence, 44. 

Real  Estate  :  8ee  Action,  1,  8, 4, 6. 

Receipt  :  See  Contract,  1, 2. 

Reoeiyer  —  Sureties  —  bond.]  In  an  order  of  a  county  judge  appointing 
a  receiver,  in  supplementary  proceeding^,  the  receiver  was  required  to 
execute  a  bond  with  sureties.  HM^  that  at  least  two  sureties  were 
required,  and  an  obligation  under  sale ;  and  the  execution  and  filing 
of  an  instrument  in  the  form  of  a  bond,  not  sealed,  and  signed  by  only 
one  surety,  did  not  authorize  the  receiver  to  act. 

Johnson  o.  Martin 504 

See  Insurance,  9. 

Recordino  Acts  :  See  Mortgage,  1. 

Referee — Report  of  when  conclusive.]  The  report  of  a  referee,  like 
the  verdict  of  a  jury,  cannot  be  set  aside,  when  based  upon  evidence 
fairly  conflicting,  except  where  the  report  is  so  manifestly  against 
the  weight  of  the  evidence  as  to  make  it  apparent  that  some  mistake, 
bias  or  partiality  has  interfered  with  the  cause  of  justice. 

Dalzell  9.  Raw Addenda. 

2. ,  Practice  on  appeal.]    Where  there  is  no  statement  that  the 

case  on  appeal  contains  all  the  evidence,  it  must  be  presumed  that  the 
evidence  was  sufficient  to  sustain  the  findings.  lb. 

Release  :  See  Judgment,  7. 

Repeal  of  Statute  :  See  Statutory  Construction,  2. 

Replevin  —  Undertaking  in  — faiHttre  to  prosecute.]  H.,  by  process  issued 
by  a  -justice  of  the  peace,  replevlea  property  in  the  possession  of 
plaintiff,  giving  the  bond  prescribed  by  statute  for  the  prosecution  of 
the  action,  return  of  the  property,  etc  Upon  the  return  day  of  the 
process  the  parties  were  present  at  the  office  of  the  justice,  but  the 
justice  was  absent,  and  the  suit  was  no  further  prosecuted.  In  an 
action  upon  the  undertaking,  held,  that  the  replevin  suit  was  prosecu- 
ted as  far  as  the  plaintiff  therein  was  able  to  prosecute,  and  the  abate- 
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ment  of  the  suit  by  reason  of  the  absence  of  the  justice  was  not  a 
breach  of  the  condition  in  the  undertaking  to  prosecute. 

Pierce  c.  Hardee 657 

See  Pbocebs. 
Bbscibsion  :  See  Ck>NTRACT,  5, 8. 
Rbseryation  :  See  Action,  5. 
Rbtxtbn  :  See  Writ  of  Error. 

Rbyised  Statutes: 

1  R.  S.  122,  §  34, 196 ;  1  R.  S.  387, 613;  1  R.  S.  896, 210;  1  R.  S.  400, 
§13,414;  1R.S.  600,  §4,402;  1  R.  S.  614,69;  1  R.  S.  668,§>38,19; 

1  R.  S.  718,  §  5,  92 ;  1  R.  8.  729,  §  60,  125 ;  2  R.  S.  136  (State  frauds), 
4,  128, 258 ;  2  R.  8.  227,  827 ;  2  R.  S.  317,  125 ;  2  R.  8.  835,  §  10,  61 ; 

2  R.  8. 388,  §  2,  62 ;  2  R.  8.  376,  §§  71,  73,  74,  513 ;  2  R.  S.  665,  §  41, 
339;  2  R.  8.507.633;  2  R.  8.  575,  §  85, 192 ;  2  R.  8.  (2d  ed.),  256,  591 ; 
2  R.  8.  (2d  ed.),  636,  80 ;  1  R.  S.  (5th  ed.),  910,  571 ;  2  R.  8.  406,  §  73, 
601,  3  R.  8.  248,  §  10,  94;  3  R.  8.  243,  §  3,  94;  3  R.  8.  605,  648 ;  3  R. 
8.  690,  §  104,  501 ;  3  R.  8.  624,  §  1,44;  3  R.  8.  621,  §  1,  44;  3  R.  8. 
766,  §  18, 16 ;  8  R.  8.  836,  §  29,  579 ;  3  R.  8. 1027,  656. 

Salart  :  See  Office. 

Sale — Statute  offraude — ddivery  and  acceptance.}  Defendant  selected 
a  marble  mantel  in  plaintiff's  store,  and  agreed  to  pay  plaintiff  $80 
to  set  up  the  same  with  certain  alterations  and  fixtures  in  a  house 
defendant  was  building  in  another  town.  The  mantel  and  fixtures 
were  sent  by  rail  to  the  town  where  they  were  to  be  used,  and  were 
taken  by  order  of  defendant  from  the  depot  to  the  house  where  the 
mantel  was  afterward  set  up  by  a  servant  of  plaintiff.  The  defendant 
was  not  satisfied  with  the  work;  told  the  servant  to  tell  plaintiff 
so,  and  refused  to  pay  a  draft  subsequently  drawn  on  him  by  plaintiff, 
alleging  that  the  mantel  was  not  according  to  contract.  Held,  that  the 
contract  was  one  for  the  sale  and  delivery  of  a  chattel,  and  that  there 
was  not  a  sufficient  delivery  and  acceptance  of  the  mantel  by  the 
vendee  to  take  it  out  of  the  statute.  Meld,  also,  that  in  cariring  the 
mantel  from  the  depot  to  the  house,  defendant  was  acting  as  the  agent 
of  the  vendor  and  not  for  himself. 

FiTzsiMMONs  V.  Woodruff 8 

2. ,  Vendor  and  vendee  — false  repreeentatian  by  vendor.]    Plaintiff 

purchased  a  farm  of  defendant.  Plaintiff  testified  that,  in  the  city  of 
Watertown,  previous  to  the  purchase,  defendant  told  him  there  were 
no  daisies  on  the  farm.  Afterward  he  visited  the  farm,  when  he  asked 
defendant  if  there  were  daisies  on  it,  and  was  told  there  were  none. 
He  looked  over  the  farm  but  did  not  examine  to  see  if  there  were 
daisies,  but  relied  on  defendant's  statement  in  making  the  purchase. 
HM  (Talcott,  J.,  dissenting),  that,  while  plaintiff  might  have  relied 
on  defendant's  statement  nuide  in  Watertown,  it  was  his  duty  while 
on  the  farm  to  make  a  personal  examination  as  to  the  existence  of 
daisies,  and  if  daisies  could  have  been  seen  at  that  time  he  could  not 
daim  to  have  been  misled  by  defendant's  statement. 

Vandewalxbr  V,  OSICBR 60 

8. ,  DtUy  of  vendee  to  examine  property, "]  The  same  principles  ap- 
ply in  cases  of  false  representation  as  in  those  of  warranty.  If  the 
property  is  not  present,  the  purchaser  may  rely  on  the  representation, 
out  if  the  property  is  present,  and  nothing  is  said  or  done  by  the  vendor 
to  induce  the  purchaser  not  to  examine  it,  and  the  falsity  of  the  rep- 
lesentation  is  palpable  to  the  senses,  the  purchaser  cannot  be  permit- 
ted to  omit  examination  and  justify  his  omission  by  the  representation, 
lb. 
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-,  SkUuU  of  fraudi — deHoerp,]    Plaintiffs  parchased,  bj  oral  con- 


tract, twenty-n^e  sheep  from  defendant.  The  sheep  were  separated 
from  defendant's  flock,  plaintifEs*  mark  pat  upon  them  and  placed  in 
a  separate  Inclosure ;  no  part  of  the  purchase-money  was  paid.  After 
a  short  time  they  were  turned  in  again  with  defendant's  sheep.  Held, 
that  the  jury  were  warranted  in  finding  that  there  was  a  sufficient  de- 
liyery  of  the  sheep  to  take  the  sale  out  of  the  statute  of  frauds. 

Rafplbtb  0.  Adeb 126 

See  C02!rr&A.CT,  8, 4, 10, 11 ;  Hubbaitd  aitd  Wifb  18 ;  iNStfUANCB,  1,  d ; 

Statute  of  F&auds  ;  Pabtition,  2. 

Sale  akd  Delivery — Acceptance  of  goods  without  examination.]  A  por- 
tion of  the  timber  delivered  (delivered  under  a  contract)  was  smaller 
than  the  agreed  size.  The  difference  could  be  told  only  by  measure- 
ment. HM,  that  defendants  could  not,  after  having  received  the 
same  and  sawed  it  up  without  measuring,  avoid  payment  on  the 
ground  that  such  timber  was  not  in  accordance  with  the  contract. 

BoouB  V.  Nbwcohb 261 

8ee  CJontbact,  8, 4, 10. 11. 

Sale  fob  Taxes  :  See  Taxes,  8. 

School  Law — Coste — exemption  of  eehool  officers  from.]  The  legislature, 
by  the  provision  of  law  exempting  school  officers  from  costs  in  certain 
actions  against  them,  upon  a  certificate  of  the  court  that  they  acted 
in  good  faith  (Laws  1864,  chap.  555,  title  13,  g  6),  intended  to  exempt 
them  through  all  stages  of  the  action. 

WiLLET  fl.  Shavbb 824 

2. ,  Certific€Ue  of  good  faith.]  Plaintiff  brought  action  in  a  jus- 
tice's court  against  the  trustees  of  a  school  district  for  seizing  cer- 
tain property.  A  judgment  was  rendered  in  favor  of  plaintiff.  The 
justice  certified  that  defendants'  act  was  done  in  bad  faith.  Defend- 
ants appealed  to  the  county  court,  and  upon  a  retrial  judgment  was 
rendered  against  them.  The  county  judge  certified  at  the  trial  that 
the  act  was  done  in  good  faith.  After  judgment,  defendants  moved 
for  a  new  trial,  which  was  denied,  whereupon  they  appealed.  The 
judgment  was  affirmed,  with  costs  of  appeal.  After  the  affirmance 
the  county  judge,  before  whom  the  action  was  tried,  gave  a  certificate 
that 'the  appeal  was  in  g^ood  faith.  Hdd,  that  there  was  no  pro- 
vision of  law  for  granting  the  certificate  of  bad  faith.  Neither  was 
there  any  authority  for  the  second  certificate  of  good  faith.  lb. 

8. ,  Costs.]    The  certificate  of  good  faith  given  at  the  trial, however, 

exempted  defendants  from  costs,  not  only  at  the  trial,  but  upon  all 
subsequent  proceedings  in  the  action.  lb. 

-,  AUowanee  in  arder  not  conclttsive.]    Held,  also,  that  the  allow- 


ance of  costs  of  appeal  by  the  order  of  affirmance,  the  right  to  such 
costs  depending  upon  the  statute  and  not  upon  the  discretion  of  the 
court,  did  not  preclude  defendants  from  objecting  to  the  insertion 
thereof  in  the  judgment.  lb. 

6. ,  Alteration  of  school  districts!]     A  county  school  commissioner 

desiring  to  make  an  alteration  in  school  districts  Nob.  5  and  7 
in  town  of  T.,  and  No.  18  in  towns  of  T.  and  B.,  made  an  order  accord- 
ingly, with  the  consent  of  the  trustees  of  districts  7  and  18,  but  with- 
out the  consent  of  the  trustee  of  district  No.  5,  to  take  effect  immedi- 
ately as  to  districts  7  and  18,  but  not  for  four  months  as  to  No.  5.  Four 
teen  days  afterward  another  order  was  made,  reciting  that,  "  at  re- 
quest of  the  trustee  of  No.  5,"  the  supervisor  and  town  clerk  of  town 
of  T.  met  the  school  commissioner  to  consider  the  propriety  of  making 
the  proposed  alterations  and  after  hearing  both  parties  ordered  that  such 
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alterations  be  made.  The  nuperviflor  and  town  derk  of  the  town  of 
J^.,  and  the  truBtees  of  Nos.  7  and  13  were  not  notified,  and  did  not 
attend.  The  trustee  of  No.  5  did  not  have  a  week's  notice,  bat  he 
attended.  The  alteration,  if  valid,  transferred  plaintiffs  from  No.  6  to 
No.  18.  In  an  action  by  them  against  a  trustee  of  No.  18,  elected 
subsequent  to  the  alteration,  to  recover  a  tax  assessed  against  them 
as  residents  of  No.  18,  held,  that  the  orders,  if  irregular,  could  not 
be  impeached  in  a  collateral  action  like  this. 

Rawsonv.  Van  Kipsr 870 

6. ,  Co9U.]    Proof  of  bad  faith  held  to  be  insufficient  to  charge  a 

school  officer  with  costs  under  Laws  1864,  ch.  555,  tit.  13,  §6.  lb. 

7.  ,  School  tax.]     The  statute,  requiring  a  school  trustee  to  make 

an  assessment  within  thirty  days  alter  the  tax  is  voted,  is  directoiy, 
and  an  assessment  may  be  legally  made  after  the  expiration  of  that 
period.  lb. 

8ee  Contract,  8 ;  Taxation,  5, 6,  7, 8. 

Sbbyant  :  See  Master  and  Servant  ;  NsaLiGBNCB,  8, 9, 10, 12, 13, 14. 

Service:  jSIm Partition, 3. 

Setting  Aside  Verdict  :  See  Verdict. 

Settlement  —  WUh  one  partner  —  notice.]  Plaintiffs  were  copartners,  but 
previous  to  the  commencement  of  the  action  had  dissolved  partnership 
and  had  mutually  agreed  that  the  accounts  of  the  firm  should  be 
turned  over  to  one  partner,  there  being  a  balance  due  him  from  the 
firm.  Defendant  had  notice  of  this  arrangement.  Held,  that  defend- 
ant could  not  plead  a  settlement  made  after  such  notice  with  the  other 
partner  as  an  extinguishment  of  his  indebtedness  to  the  firm. 

CHACE  9.  UlOGINS 398 

See  Accord  and  Satisfaction. 

Set-off  :  See  Taxes,  6. 

Sbebiwf— seizure  of  property  exempt  under  United  States  bankrupt  law 
—  how  far  process  protects — replenn.]  The  plaintiff  had  been  declared 
a  bankrupt  under  the  United  States  bankruptcy  law,  and  an  assl^ee 
appointed  who  had,  under  the  provisions  of  that  act,  set  apart  to  plain- 
tiff a  piano.  Defendant,  a  sheriff,  by  virtue  of  an  execution  against 
plaintiff,  issued  upon  a  judgment  which  had  been  entered  before  the 
bankrupunr  proceedings  were  commenced,  seized  upon  the  piano.  Held 
that  the  sheriff  was  protected  by  his  process,  and  that  an  action  to 
recover  the  piano  would  not  He. 

Barron  v.  Botd 407 

See  Execution,  1 ;  Jury. 

Sheriff's  Sale  :  See  Judgment,  7 ;  Partnership,  8, 9. 

Statute  of  Frauds  — parol  agreement  not  i>oid  under  ^  2,  though  eofobU 
of  indefinite  continuance.]  Defendant,  by  a  verbal  contract  made  in 
May,  1869,  agreed  to  purchase  as  much  wood  as  plaintiff  should  out 
and  deliver,  not  exceeding  1,000  cords,  at  $3  and  $3.50  per  cord.  No 
definite  time  was  fixed  for  the  delivery  of  the  wood.  In  December  fol- 
lowing a  part  of  the  wood  was  delivered  and  paid  for  as  agreed,  and 
more  was  delivered  between  that  time  and  Biay,  1870.  In  the  follow- 
ing winter  plaintiff  cut  and  offered  to  deliver,  under  the  contract,  a  fur- 
ther quantity  of  wood,  which  was  refused.  Held^  that  the  contract 
was  not  void  under  §  2  of  the  statute  of  frauds  (2  R.  S.  135)  as  being 
an  agreement  by  its  terms  not  to  be  performed  within  a  year  from  the 
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2. ,  Void  parol  sale  mads  valid  by  subsequent  act,]   It  was  void  under 

§  8  at  the  time  it  was  entered  into,  there  being  no  delivery  or  pay- 
ment but  the  subseqaent  delivery,  and  acceptance  of  part  of  the  wood 
took  it  out  of  the  statute  and  made  it  valid.  lb. 

See  Insukance,  1,2;  Sale,  1, 4. 

Statute  op  Limitations — Waiver.]  Defendant  wrote  to  plaintiff  a  letter 
containing  the  following :  "  I  wish  you  would  send  a  bill  of  items  of 
your  account  (I  have  none,  etc.),  and  as  I  expect  to  leave  the  city  to  be 
absent  west  about  two  weeks,  I  will  see  you  soon  after  my  return 
and  will  endeavor  to  close  the  matter  satisfactorily  to  you."  Held, 
sufficient  to  take  the  debt  out  of  the  statute,  it  bring  an  acknowledg- 
ment of  its  existence  in  writing,  subscribed  by  defendant. 

Chace  v.  Higgins 22S 

• 

2.  ,  Certificate  of  deposit.]    A  certificate  of  deposit  is  not  due  until 

presented  to  tlie  bank,  and  the  statute  of  limitations  does  not  ran 
on  it. 

Howell  v.  Adams 425 

See  Railroad  Aid  Bonds,  10. 

Statutory  Construction  —  Insurance  department  —  official  perquisites 
— chapter  492,  Laws  of  1870.]  The  general  appropriation  act  of  1870 
(chap.  492)  contains  the  following:  "For  the  insurance  department  for 
compensation  of  clerks,  furniture,  books,  printing,  stationery,  and  other 
incidental  expenses,  $30,000,  and  |;7,000  for  expenses  of  moving  offices 
and  fitting  same  up,  and  to  provide  necessary  office  accommodation 
for  the  department  in  New  York.  The  aforesaid  sums  to  be  repaid  to 
the  treasury  by  the  insurance  companies,  pursuant  to  chapter  3C6  of 
Laws  of  1869,  and  amendments  thereto ;  and  hereaf£er,  on  transfer  of 
securities,  one-fifth  of  one  per  cent  on  the  amount  transferred  to  be 
paid  by  the  company  making  the  transfer  to  the  superintendent  of  the 
insurance  department."  Held,  that  it  was  intended  that  the  one-fifth 
of  one  per  cent  should  go  to  the  superintendent  of  the  insurance  de- 
partment as  a  perquisite,  and  not  to  the  State. 

People  v.  Miller 274 

2. ,  Repeal-poioer  of  legislature  —  action  against  town,  when  it  will  not 

lie.]  By  an  act  of  the  legislature  (Laws  1865,  ch.  300)  the  board  of 
town  auditors  of  M.  were  authorized  to  contract  with  a  gas  company 
to  light  the  streets  of  the  town.  It  was  provided  that,  upon  the  re- 
ceipt of  a  statement  from  the  town  board  of  any  account  arising  under 
audi  a  contract,  the  board  of  supervisors  should  audit  such  account, 
etc.  A  contract  was  entered  into  with  a  gas  company, in  pursuance  of 
such  statute,  for  five  years.  The  act  of  1865  was  repealed  in  18G6  (ch. 
780).  In  an  action  by  the  gas  company  against  the  town  of  M.  for  gas 
furnished  after  the  passage  of  the  act  of  1866,  held,  that  the  act  of  1865 
did  not  fi^ive  the  town  auditors  the  power  to  enter  into  a  contract  which 
should  deprive  the  legislature  ut  the  power  of  repeal,  t,r  of  further 
legislation  concerning  the  same  subject.  Held,  also,  that  plaintiff 
had  no  cause  of  action  against  the  town,  and  that  a  judgment  dismiss- 
ing the  complaint  upon  tiie  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  was  proper. 

Richmond  County  Gas-light  Co.  «.  Town  of  Middlktown.  .  433 

8. ,  Drainage  of  lands  —  statute  relating  to,]    Under  the  provisions 

of  a  statute  providing  for  the  draining  of  certain  lands  in  Jefferson 
and  St.  Lawrence  counties  (Laws  of  1868,  ch.  180),  the  commissioners 
assessed  the  lands  benefited  by  such  drainage  (with  one  or  two  trifling 
exceptions,)  at  the  same  rate  per  acre,  without  regard  to  the  quality 
of  the  land,  or  location  of  the  different  parcels.  The  county  court, 
npon  an  appeal,  found  that  the  land  assessed  could  not  be  equally 
benefited;  that  the  commissioners   had  not  made   such  assessment 
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Upon  a  personal  examination  of  all  the  lands,  but  upon  the  assump- 
tion that  all  the  lands  assessed  would  be  benefited  alike  per  acre,  and 
had  thus  adopted  an  erroneous  rule  of  assessment.  Hdd^  that  the 
county  court  was  warranted  in  its  finding  upon  the  facts  appearing  in 
the  return. 

People  ex  rel.  Parkek  v.  County  Court  op  Jefferson 608 

4.  ,  Assessment — erroneous   rule.'\    In  making  the  assessment  the 

commissioners  acted  judicially,  and  if  they  proceeded  on  right  princi- 
ples, their  assessment  would  be  conclusive.  The  county  court  could 
review  their  decree  only  upon  the  law  or  principles  governing  their 
action.  lb. 

6. ,  Review  in  county  court  —  appeal.']    The  review  which  this  court 

can  make  in  the  proceedings  is  limited  to  the  facts  appearing  upon 
the  return  of  the  county  court  to  the  certiorari.  lb. 

See  Highways,  8 ;  Municipal  Appropriations,  2,  3,  4 ;  Office  ;  Rail- 
road Aid  Bonds  ;  School  Law,  1, 2,  3,  6 ;  Taxes,  2. 

Statutes  Passed  Upon,  Construed  or  Noticed. 

acts  of  the  legislature. 

1842,  chap.  157,  446  1866,  chap.  898,  110 

1845,  chap.  834,  209  1866,  chap.  730,  484 

1848,  chap.  37,  §  18,  551  1866,  chap.  876,  §  10,  659 

1849,  chap.  258,  814  1867,  chap.  406,  871 

1850,  chap.  140,  §§  22, 28,  421  1867,  chap.  887,  494 

1851,  chap.  176,  §  2,  633  1867,  chap.  917,  110 

1852,  chap.  375,  134  1868.  chap.  61,  100 

1853,  chap.  576,  142  1868,  chap.  180,  604 

1854,  chap.  402,  663  1869,  chap.  907,  114,228 

1855,  chap.  37,  632  1869,  chap.  84,  110 
1857,  chap.  456,  614  1869,  chap.  241,  155 
1857,  chap.  456,  §  1,  686  1869,  chap.  424,  482 

1857.  chap.  886,  §  88,  660    1870,  chap.  57,  651 

1858,  chap.  204,  663    1870,  chap.  160.  281 

1858,  chap.  338,  425    1870,  chap.  492,  274 

1859,  chap.  134,  44    1870,  chap.  529,  668 

1859,  chap.  866,  196,200,275  1870,  chap.  662,  §  6,  427 

1860,  chap.  90,  341  1871,  chap.  298,  110 

1861,  chap.  326,  200  1871,  chap.  695,  885 

1862,  chap.  172,  227  1871,  chap.  709,  276 
1862,  chap.  478,  ,  404  1871,  chap.  925,  114,223,571 
1864,  chap.  555,  title  6,  871  1871 ,  chap.  980,  281,  284 
1864,  chap.  555,  title  13,  §  6,             826  1872,  chap.  10,  414 

1864,  chap.  577,  604    1872,  chap.  78,  413 

1865,  chap.  800,  434    1872,  chap.  641,  276 

1866,  chap.  214,  434    1872,  chap.  740,  811 

Summary  Proceedings  —  Landlord  and  tenant — summary  proeeedingi 
to  remove  tenant  —  ajfldavit  in.]  In  summary  proceedings  to  remore 
a  tenant  when  the  affidavit  is  made  by  the  agent  of  the  landlord,  it 
must  be  stated  afflrmatiyely  in  the  affidavit  that  he  is  such  agent ;  it 
is  not  enough  to  state  it  by  way  of  recital. 

People  ex  rel,  Wyman  v.  Johnson  678 

2. ,  Appearance  —  waiver.]    The  appearance  of  a  party  solely  for 

the  purpose  of  objecting  to  the  jurisdiction  of  the  officer,  or  the 
regularity  of  the  proceeding^,  does  not  waive  the  defects  in  proceed- 
ings preliminary  to  such  appearance.  Cunningham  v  Goelet,  4  Denio, 
71,  followed.  lb. 

Surety  :  See  Principal  and  Surety  ;  Rbceb{tbr. 

Vol.  I.  N.  Y.  Rep.  —  94 
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SUBFBirSION    OF    POWKR     OF     ALIENATION  :     8e$  OOWWUKX  OF  LAW,  8  ; 

WiLLB,  7,  12,  16. 

Talbbmen  :  See  Jubt. 

Taxation — corporate  property  located  otU  of  State.  J  A  portion  of  the  per- 
bodaI  property  of  a  steamBiilp  company,  incorporated  ander  the  laws  of 
New  York,  was  permanently  located  in  the  busineas  of  the  company 
beyond  the  limits  of  this  State.  3eld,  that  such  property  was,  under 
the  statute,  exempt  from  taxation  here. 

People  ex  rel.  P.  M.  8.  Co.  v.  Gomicbs.  of  Taxes 611 


,  Laws  1857,  chap,  456  ]    The  provision  of  chap.  456,  Laws  of  1857, 

that  the  stock  of  every  company  liable  to  taxation  shall  be  assessed  at 
its  actual  value,  etc.,  is  not  intended  to  include  property,  real  or  per- 
sonal, located  without  the  State.  Such  property  is  not  subject  to  taxa- 
tion and  is  not  therefore  within  the  statute.    lb. 

-,  Foreign  banke  doing  bueineee  here  through  permanent  agents 


liable  to  tctxation.]  Certain  Canadian  banks  did  business  in  New  York 
city  through  agencies  permanently  located  there.  These  agencies 
held  funds  of  the  banks  which  were  loaned  on  call  or  for  specificMl 
times  to  borrowers.  Held,  that  these  banks  were  liable  to  taxation 
upon  the  amounts  invested  in  their  business  in  this  State,  under 
Laws  of  1855,  chap.  87,  which  subjects  to  taxation  non-resident  asso- 
ciations doing  banKinff  business  here,  and  could  not  claim  exemption 
under  Laws  of  1851,  chap.  176,  §  3,  exempting  moneys  in  the  hands  of 
agents  of  non-resident  capitalist  sent  here  for  investment. 

People  ex  rel.  Bank  of  B.  N.  A.  v.  Cohmbs.  of  Taxes,  etc 680 


-,  Corporate  stock — indebtedness  —  deduction  on  ae^sount  of.]    The 


commissioners  of  taxes,  etc.,  in  making  an  assessment  upon  the  capi- 
tal stock  of  a  street  railroad  company,  valued  such  stock  at  the  actual 
value ;  deducted  therefrom  the  cost  price  of  the  real  estate  of  the  com- 
pany and  returned  the  balance  as  the  sum  in  which  the  company 
should  be  assessed,  refusing  to  deduct  the  amount  of  indebtedness  of 
the  company  from  such  valuation.  Held,  that  the  rule  of  assessment 
adopted  was  correct.  In  ascertaining  the  value  of  the  capital  stock 
the  commissioners  could  not  disregard  the  indebtedness  of  the  com- 
pany which  must  enter  into  the  estimate ;  but  after  the  stodL  was 
valued  the  amount  of  indebtedness  could  not  be  deducted  from  the 
valuation. 

People  ex  rel.  B.  and  S.  A.  R.  R.  Co.  v.  Commrs.  of  Taxes.  . .  685 

6.  — ,  School  tax  upon  nonresident  of  district  otomng  property  therein?^ 
Plaintiff  owned  a  farm  in  the  town  of  S.  but  did  not  reside  in  the 
town.  The  trustees  of  the  school  district  in  which  the  farm  was 
situated  apportioned  a  part  of  the  school  tax  upon  plaintiff,  and 
defendant,  as  collector  of  the  district,  under  a  warrant  issued  bythe 
trustees,  seized  upon  certain  personal  property  of  plaintiff.  Held, 
that  the  action  of  the  trustees  in  assessing  the  tax  was  authorized 
by  §  66,  title  7,  chap.  555,  Laws  of  1864,  as  amended  by  §  17,  chap. 
406,  Laws  of  1807,  and  defendant  was  not  liable. 

Tiffany  V.  Fare. Addenda.    16 

6. ,  School  tax — exeessive  levy  —  error  on  tax  roll.]    Defendant,  a 

school  district  collector,  to  collect  a  tax  of  between  $5  and  $6  levied 
upon  and  sold  a  buggy  wagon  worth  upward  of  $50.  There  was 
other  property  of  less  value  he  could  have  taken.  Held,  that  the 
collector  was  entitled  to  levy  on  the  property,  and  was  not  liable  for 
an  excessive  levy  in  doing  so. 

Thorn  v.  Nott Addenda.    22 

7. , .]  The  fact  that  the  total  footing  up  of  the  seiutrate  assess- 
ments on  the  tax  roll  was  $7  more  than  ue  amount  directed  to  *)e 
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leyied,  did  not  invalidate  the  tax.  At  most,  it  oonld  only  affect  it  to 
the  extent  of  the  discrepancj.  lb. 

Tax  Deed  :  See  Taxes,  8. 

Taxes  —  AueMment — bank  shares — deduction  of  real  estaU,]  In  proceed 
ings  by  a  bank  and  the  stockholders  thereof  to  compel  a  board  of 
supervisors  to  refund  taxes  claimed  to  have  been  illegally  assessed, 
on  the  fipround  that  the  assessors  did  not  deduct  the  assessed  value  of 
the  reiQ  estate  of  the  bank  from  the  value  of  the  shares  of  stock 
therein,  but  valued  and  assessed  both  the  real  estate  and  the  shares 
at  their  full  value,  held,  that  in  the  absence  of  proof  to  the  contrary 
the  assessors  will  be  presumed  to  have  made  the  deduction  required 
by  law,  and  that  the  affidavit  of  the  assessors  attached  to  the  roll, 
stating  that  said  roll  contains  a  true  statement  of  the  taxable  personal 
estate  "  at  the  full  and  true  value  thereof,"  is  not  evidence  that  the 
deduction  was  not  made. 

Matter  of  Farmers'  National  Bane  of  Hudson ,.  388 

2.  ,  "  Clerical  or  other  error  "'^    The  omission  of  assessors  to  deduct 

the  assessed  value  of  the  real  estate  of  a  bank  from  the  value  of  its 
shares  of  stock  is  not  "  a  noanif est  clerical  or  other  error/'  to  be  cor- 
rected under  chap.  695,  Laws  of  1871.  lb. 

3.  ,  Assessment  and  sale  —  wfid  taa  deed.]     Where   land  is  not 

assessed  in  the  name  of  its  owner  or  occupant,  and  the  tax  for  whi<^ 
it  is  sold  is  in  excess  of  the  tax  levied,  a  deed  given  by  the  comp- 
troller, on  the  sale  of  said  lands  for  taxes,  is  void. 

RiTTER  V.  Worth.  . . .  .* 406 

4. ,  Tax  collector — action  on  bond  for  uncollected  taxes — tax  toarrant.'] 

Action  by  a  supervisor  against  a  tax  collector  and  his  sureties,  on  a 
bond  given  in  pursuance  of  a  statute  extending  the  time  for  the  collec- 
tion of  taxes,  to  recover  the  balance  of  the  amount  named  in  the  war- 
rant which  the  collector  had  neither  paid  over  nor  relieved  himself 
from  liability  for  in  the  manner  provided  by  law.  Defense,  that  the 
assessment  roll  and  warrant  were  not  delivered  to  the  collector  at  the 
time  required  by  law ;  that  the  warrant  did  not  contain  any  return 
day ;  that  the  warrant  was  only  partly  filled  out  when  executed  by 
the  board  of  supervisors,  and  that  the  collector  had  paid  over  all 
moneys  collected.  Held,  that  these  facte  did  not  constitute  a  valid 
defense. 

Bradley  u.  Ward 418 

5.  ,  W/ien  a  lien  on  real  estate — setoff.]    Y.  conveyed,  by  a  full 

covenant  warrantv  deed,  lands  to  C.  and  took  back  a  mortgage  for  a 
part  of  the  purcnase-money.  At  the  time,  taxes  had  been  assessed 
upon  the  lana,  but  the  assessment  has  not  been  confirmed  by  the  super- 
visors. Afterward  T.  refusing  to  pay  taxes,  C.  paid  them.  Y.  having 
assigned  the  mortgage  to  E.,  C.  tendered  to  him,  at  its  maturity,  the 
full  amount  less  the  sum  paid  for  taxes.  E.  refused  to  receive  the 
tender,  and  brought  a  suit  to  foreclose.  G.  answering  pleaded  the  pay- 
ment of  the  taxes  as  a  setoff  and  tender  of  balance.  A  demurrer  to 
the  answer  was  sustained  and  judgment  ordered  for  plaintiff.  Held, 
error.    RundeU  v.  Lakey,  40  N.  Y.  513,  followed. 

Edwards  o.  Cogswell 416 

See  School  Law,  7. 
Tax  Pater  :  See  Mxtnicipal  Ck)RFORATiON,  1. 
Tax  Title  :  See  Taxes,  3. 
Tender:  See  Chattel  Mortgage,  9, 3. 
Tbstambntart  Capaottt  :  See  Wills.  6. 
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Title  — Adverse  possesaion.]  Where  owners  of  adjoining  lands  errone- 
ously locate  a  line  fence,  twenty  years'  occupation  up  to  such  fence  is 
sufficient  adverse  possession  to  enable  the  person  whose  deed  does 
not  cover  the  land  to  hold  the  same. 

Robinson  «.  Phillips 161 

3. ,  Charge  to  jury, ^    The  refusal  of  the  judge  at  circuit  to  charge 

the  jury  tlmt  the  evidence  did  not  show  adverse  possession,  there 
being  some  evidence  tending  to  show  it,  held  correct.  lb. 

See  Chattel  Mobtoage,  2, 3 ;  Common  C  abribbs,  1, 4 ;  Fbaxtd  ;  Mechan- 
ics' Lien  ;  Will.  1. 

TrriiB  OF  Statute  :  8ee  Constitutional  Law,  1, 6, 8. 

ToBT :  Bee  Municipal  Cobpobations,  2. 

Town  Bonds  :  See  Constitutional  Law,  1 ;  Bailboad  Aid  Bonds. 

Towns  :  See  Statutobt  Constbuction,  2. 

Tbadb-Mabk —  Geographical  names — tohen  trade-mark  consisting  of,  pro- 
tected.] As  a  general  rule  geographical  names  cannot  be  appropriated 
as  trade-marks ;  but  the  rule  has  an  exception  where  the  intention 
in  the  adoption  of  the  descriptive  word  is  not  so  much  to  indicate  the 
place  of  manufacture,  as  to  intrench  upon  the  previous  use  and  popu- 
larity of  another  trade-mark. 

Lea  v.  Wolpp 826 

2.  , .]  Plaintiff  had  manufactured  at  Worcestershire  for  many 

years  an  article  known  as  "  Worcesterohire  Sauce."  Defendant  com- 
menced the  manufacture  at  another  place,  of  an  article  of  similar 
character,  which  he  named  "  Worcestershire  Sauce."  The  labels, 
wrappers,  etc.,  of  plaintiff's  article  were  closely  imitated  in  size,  color 
and  appearance.  Held,  that  plaintiff  was  entitled  to  an  injunction 
prohibiting  the  use  of  the  words  "  Worcestershire  Sauce  "  on  defend- 
ant's bills,  labels  and  wrappers.  lb. 

Tbespass  —  Malicious  trespass.]  The  defendant,  with  the  intention  of 
injuring  the  property  of  a  railway  company,  uncoupled  a  loaded  train. 
The  plaintiff,  an  employee  of  the  company,  without  his  own  fault  or 
that  of  those  in  charge  of  the  train,  was  injured  in  consequence  of 
defendant's  act.    ^e^d,  that  defendant  was  liable  for  such  injury.  ^ 

MuNGEB  V.  Bakeb 123 

2.  ,  Liability  of  trespasser  to  persons  injured.]    If  a  person  commits 

a  willful  and  malicious  trespass  upon  the  property  of  another,  under 
<urcumstances  involving  unavoidable  inj  ury  to  persons  and  property, 
he  is  responsible  to  any  person  injured  by  such  trespass.  lb. 

See  Action,  3, 4. 

Tbial  —  Action  to  restrain  nuisance,  not  triable  by  jury.]  Plaintiff  brought 
an  equitable  action  to  restrain  a  nuisance  and  for  damages  caused 
by  such  nuisance.  Defendant  demanded  a  trial  by  jury,  which  was 
granted.  The  j  ury  found  in  favor  of  plaintiff  for  ^25  damages.  The 
court  then,  upon  the  evidence  given  before  the  jury,  found  the  facts 
relating  to  the  equitable  questions  in  the  case  and  gave  judgment  for 
a  x>erpetual  inj  unction  and  $25  damages.  JSdd,  that  defendant  was  not 
entitled  to  a  jury  trial.  In  an  equitable  action  for  relief  against  the 
continuance  of  a  nuisance,  and  where  the  demand  of  damages  is  a 
mere  incident  to  the  equitable  relief,  the  action  cannot  be  tried  by  jury. 

Pabkeb  v.  Laney 990 

3.  , .]  The  commission  of  appeals  did  not  hold  to  the  con- 
trary of  this  principle  in  Hudson  v.  Gary,  44  N.  Y.  558.  The  head 
note  stating  that  it  did  so  is  erroneous.  lb. 


INDEX.  749 

PAOB. 

8.  ,  Findings  by  court  upon  testimony  giten  before  jury.]    Held,  also, 

that  the  order  having  directed  the  cause  to  be  triea  by  a  jury  the 
court  could  not,  except  with  the  consent  of  the  parties,  solely  upon, 
the  evidence  taken  before  the  jury,  find  the  facts  by  which  the  right 
of  the  plaintiff  to  equitable  relief  was  to  be  determined.  lb. 

-,  CJiarge  to  jury.']  Where  a  principle  of  law  is  correctly  stated  in 


a  charge,  the  counsel  has  no  right  to  require  the  court  to  charge  an 
isolated  proposition  in  lanc^uage  chosen  by  himself,  or  to  charge  it  as 
an  isolated  proposition,  if  it  is  embraced  in  the  charge  given. 

Coleman  v,  Pboplb Addenda.      3 

See  Practice,  5 ;  Title,  2. 

Trover  —  WTien  party  in  possession  of  property  not  liable  for  conversion.] 
Plaintiff  drew  some  logs  to  the  mill  of  defendants  to  be  sawed. 
One  W.  claimed  to  own  the  logs.  One  of  the  defendants,  seeing  W. 
approach  the  mill,  said  to  a  person  present,  "  There  comes  W.  after 
that  lumber,  you  sliow  him  where  it  is."  The  person  addressed  put 
his  head  out  of  the  window  and  said  to  W.,  "  There  is  your  lumber." 
After  which  W.  carried  the  logs  away.  Ueld,  that  the  action  of  de- 
fendant did  not  render  him  or  his  co^efendant  liable  to  plaintiff  for 
the  conversion  of  the  logs. 

Decker  v.  Shelton 224 

See  Pleadino,  8. 

Trxtbts  and  Trustees — Purchase  by  trustee  of  trust  property.]  W.  was 
one  of  the  executors  and  a  legatee  under  the  will  of  F.,  his  father. 
By  the  terms  of  the  will  the  executors  were  directed  to  sell  the  real 
and  personal  estate,  and,  after  paying  the  legacies,  to  invest  the  residue 
and  to  pay  the  income  to  W.,  and  after  his  death  to  divide  the  residue 
among  his  children,  or,  in  default  of  children,  among  his  (testator's) 
nephews  and  nieces.  The  executors  made  a  conveyance  of  a  part  of 
the  realty  to  one  C,  an  uncle  of  W.,  who  afterward  conveyed  it, 
without  consideration,  to  W.'s  wife.  The  latter,  dying,  bequeathed 
her  property  to  W.,  who  died  shortly  after,  intestate.  In  an  action  by 
the  residuary  legatees,  under  F.'s  will,  to  set  aside  the  conveyance  to 
C,  and  from  C.  to  VV.'s  wife,  on  the  ground  that  it  was  procured  through 
the  fraud  and  connivance  of  W.  and  his  co-executors,  and  was,  in  real- 
ity, a  conveyance  to  W.,  and  for  an  inadequate  consideration,  it 
appeared  that  C.  paid  the  consideration  for  the  property,  when  con- 
veyed to  him,  partly  in  a  receipt  of  W.'s,  on  account  of  the  legacy  to 
him,  and  in  a  check  of  W.'s  for  the  balance,  which  said  receipt  and 
check  C.  turned  over  to  the  executors  in  satisfaction  of  the  purchase- 
money.  W.  had  possession  of  the  property,  received  the  rents  and 
profits,  and  paid  the  taxes.  Heldt  that  these  facts  were  sufficient  to 
justify  a  decree,  canceling  the  said  deed  to  C,  and  the  deed  to  the  wife 
of  W.,  and  that  the  purchase  price  on  the  conveyance  to  C.  having 
been,  in  fact,  paid  by  W.,  that  amount  should  be  returned  to  his  estate. 

TiFFANT  0.  Clark Addenda.      9 

See  Partition,  1 ;  Will,  7, 12, 16. 

Undertaking  :  See  Practice,  7 ;  Replevin. 

Usury — Reneical  of  usurious  note.]  A  note  was  given  in  renewal  of  a 
usurious  note,  but  was  not  signed  by  the  borrower  on  the  original 
note.  Held,  that  the  only  consideration  for  the  new  note  was  to  ex- 
tend the  time  of  payment  of  the  usurious  note,  and  it  was  a  mere 
substitute  for  and  equally  usurious  with  it. 

Standish  V.  Parmelt 40 

Variance  :  See  Breach  of  Promise  of  Marriaqs,  2. 

Vendor  and  Vendee  :  See  Sale,  1, 2, 8 ;  BaiiB  and  Deliybbt  ;  Taxes,  5. 
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Vbrdict  —  WTien  Ht  €uidA.'}^  A  spedal  term  \b  jastifled  in  eettingr  aside  a 
▼erdict  in  favor  of  plaintiff  and  granting  a  new  trial  when  such  Tor- 
dict  is  against  the  preponderance  of  eyiaence,  and  there  is  reason  to 
belieye  that  the  jarj  was  misled  b^  prejudice  or  labored  under  a 
misapprehension  as  to  the  facts. 

BUBIiBW  V.  HUBBELL 235 

Waitbr  :  See  Evidbncb,  8 ;  Fobcible  Entbt  and  Dbtainbb,  8 ;  Inbub- 
ANCE,  6 ;  Pbacticb,  3,  6 ;  Summabt  Pbocbedingb,  2. 

Wabkant  :  See  Malicious  PBOSBCxrriON,  2. 

Wabbantt  :  See  Salb,  2, 8. 

Wastb —  Upon  lands  of  infant — license  and  releaee  by  guairUan.]  The 
defendant  cut  and  carried  away  timber  from  the  lands  of  plaintiff, 
who  was  then  a  minor.  In  an  action  against  him  for  waste,  defendant 
set  up  a  parol  license  from  the  guardian  of  plaintiff  for  his  acts,  and 
also  a  release  from  all  claim  for  damages  by  such  guardian.  The 
release  was  without  consideration.  The  defendant  offered  evidence 
of  the  license,  and  also  offered  the  release,  but  was  not  permitted 
to  introduce  either.  .  Held,  that  defendant  was  liable  for  the  waste ; 
heldt  also,  that  the  evidence  of  license  was  properly  rejected,  the 
guardian  having  no  authority  to  give  it,  and  that  the  release  was 
properly  rejected,  being  without  consideration. 

ToBRY  V.  Black 42 

See  Damaobb,  1. 

Will  —  Oonetruetion  of — diwdends  upon  eorporaie  stock — tiUe  to.]  A 
testator,  by  his  will,  gave  to  his  wife  during  her  life,  twenty  shares 
of  New  York  Central  Railroad  stock  of  $100  each.  To  his  daughtei 
M.  E.  C,  at  the  decease  of  his  wife,  ten  shares  of  the  same  stock,  of 
$100  each.  To  his  daughter  8.  S.  B.,  at  his  decease,  sixteen  shares  of 
the  same  stock,  of  $100  each,  and  $1,000  in  New  York  Central  Rail- 
road bonds.  He  p;ave  specific  legacies  to  his  son  C.  C.  B.,  and  also  the 
surplus  after  paying  legacies,  etc.  By  a  codicil  he  gave  S.  S.  B.  ten 
shares  instead  of  sixteen.  The  will  was  made  in  1858.  The  last 
codicil  in  1860.  The  testator  died  June  22,  1869.  He  owned  stock 
in  the  New  York  Central  Railroad  Company.  He  received  from  that 
company,  March  24,  1869,  scrip  certificates  to  the  amount  of  eighty 
per  cent  of  his  stock.  These  were  payable  oat  of  the  future  earn- 
ings of  the  company,  and  convertible  into  stock  at  its  election.  The 
testator  received  dividends  on  this  scrip.  After  his  death  the 
New  York  Central  and  Hudson  River  Railroad  Companies  were  oon* 
solidated  and  a  new  company  formed,  which  company  issued  to  the 
stockholders  of  the  New  York  Central  Railroad,  certificates  whereby 
it  agreed  to  pay  twenty-seven  per  cent  on  the  amount  of  their  stock, 
either  in  cash  out  of  the  future  earnings  of  the  company  or  stock  at 
its  option,  and  until  paid,  to  pay  dividends  thereon  at  the  same  rate 
as  on  the  stock.  At  the  time  of  testator's  death  he  owned  no  New 
York  Central  Railroad  bonds.  Reldt  that  the  widow  was  not  entitled 
to  any  share  or  interest  in  the  eighty  per  cent  scrip  issued  before  tes- 
tator's death,  but  the  same  passed  to  C.  C.  B.,  residuary  legatee.  She 
was  entitled  to  the  dividends  upon  the  twenty -seven  per  cent  scrip, 
and  to  income  from  stock  in  the  consolidated  company.  On  her  deaUi 
ten  shares  of  the  stock  passed  to  the  daughter  M.  £.  C.  It  was  the 
duty  of  the  executors  to  purchase,  out  of  the  funds  of  the  estate,  New 
York  Central  Railroad  bonds,  and  deliver  them  to  8.  S.  B.,  or  if  not 
able  to  purchase,  to  pay  her  the  market  value  thereof,  thirty  days 
after  the  testator's  decease. 

Bbundaob  9.  Bbukdagb 82 


INDEX.  751 

PAQB. 

3  ^  CoTUirueHan  of.]    A  will  contained  the  following :  "  2.  I  give 

and  bequeath  anto  my  wife  all  my  real  estate,  to  have  and  to  hold  the 
same,  to  her  and  to  her  heirs  and  assigns  forever,  aabject,  however,  to 
a  distribution  of  the  same  among  all  my  children,  in  her  discretion, 
and  when  she  may  deem  proper  so  to  do.  3. 1  give  and  bequeath  also 
to  my  wife,  all  my  personal  proper^,  which,  together  with  my  said 
real  estate  hereinbefore  devised  to  her,  shall  be  by  her  used,  and 
appropriated  by  her  to  the  use  of  all  my  children,  in  such  portions 
and  at  such  time  or  times  as  she  shall  adjudge  most  practicable; 
but  she  to  make  no  appropriation  of  my  said  property  to  deprive  my 
children  thereof,  and,  also,  to  divide  the  same  among  them,  in  her 
discretion,  when  she  may  deem  proper/'  Held,  that  the  wife  took  the 
whole  in  fee. 

Parsons  v.  Best 811 

8. .Construction  of — when  residuary  legatee  not' liable  for  annuity 

given  by  testator.]  A  testator  bequeathed  an  annuity  of  $68,  to  be  paid 
by  his  executor.  He  gave  the  residue  of  his  estate,  real  and  personal, 
after  payment  of  his  debts,  to  the  defendant,  whom  he  appointed  his 
executor.  Defendant  qualiiied  and  paid  the  annuity  for  three  years. 
Held  (J.  Potter,  J.,  contra),  that  defendant  was  not  liable,  personally, 
for  the  annuity,  the  gift  to  him  by  the  will  not  being  conditioned  upon 
his  paying,  and  he  not  being  directed  personally,  or  as  legatee  or  devi- 
see, to  pay.  The  payment  of  the  annuity  for  three  years  did  not  raise 
a  promise  to  pay  the  succeeding  installments. 

Cronkhite  c.  Cronkhite 206 

4.  ,  Construction  of — exception  in  devise.]    A  testator  devised  to  his 

wife  the  use  for  life  of  a  house  and  one-third  of  the  rest  of  his  real 
estate,  except  seven  village  lots,  which  were  specifically  devised  to 
sundry  persons.  By  the  ninth  clause  of  his  will  he  gave  to  B.  for 
life  one-twelfth  of  "  the  remainder  of  my  real  estate  devised  as  afore- 
said to  my  wife,"  and  also  for  life  "  one-eighteenth  of  all  my  real 
estate,  excepting  the  village  lots  and  the  recU  estate  devised  as  aforesaid, 
to  my  wife,  for  her  life.*^  By  the  tenth  clause  he  gave  to  H.  one-half  the 
remainder,  etc.,  devised  to  his  wife  for  life,  and  also  "  one-third  ofaU 
my  real  estate,  excepting  the  village  lots,  and  the  real  estate  devised  to 
my  wife  for  life  as  aforesaid."  By  the  eleventh  clause  he  gave  to  R. 
and  others  the  "other  one-half"  of  the  remainder,  etc.,  and  also  the 
**  other  one-third  of  all  my  real  estate,"  with  the  same  exception.  The 
devises  to  R.  were  subject  to  the  devises  to  B.  Held  (P.  Potter,  J., 
contra),  that  the  exception  of  "  the  real  estate  devised  to  my  wife  for  Ufe 
as  aforesaid  "  was  an  exception  of  the  lands  in  which  that  estate  was 
^ven,  and  not  of  the  life  estate  merely.  B.,  H  and  R.  took  their  respect- 
ive proportions,  one-twelfth,  one-third,  etc.,  not  of  the  testator's  whole 
estate,  but  of  what  remained  after  excluding  the  part  in  which  the 
widow  had  a  life  interest,  leaving  a  residue  undistributed  by  the  will, 
which  descended  to  the  heirs  of  testator. 

HoTLE  V.  Whiteside 801 

5.  ,  Witness  to.]    One  named  as  executor  in  a  will  maybe  a  witness 

before  the  surrogate  on  its  probate.  One,  to  whom  a  legacy  is  left 
thereby,  may  also  be  a  witness. 

Harper  o.  Harper 851 

6. ,  Evidence  of  testamentary  capacity.]    The  testator's  correspond- 

enoe,  his  manner  of  conducting  business,  and  the  character  of  the 
will  itself,  held  to  be  stronger  evidence  of  the  testator's  capacity 
than  the  opinions  of  experts.  lb. 

7.  ,  Action  for  construction  of — suspension  of  power  ofaUenation  — 

meaning  of  "heir.'']  The  testator,  by  the  second  clause  of  his  will, 
gave  all  his  property,  real  and  personal,  to  his  executors  in  trust  for 
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the  support  and  education  of  an  illegitimate  son,  but  not  to  be  sold  or 
conveyed.  Bj  the  third  clause  he  directed  tlie  property,  after  the 
decease  of  the  son,  to  go  to  such  son's  heirs,  when  they  should  become 
of  age,  and  if  he  died  leaving  no  heirs  or  widow,  to  go  to  testator's 
niece.  By  the  fourth  clause  he  directed,  if  said  son  should  die  leaving 
widow,  heir  or  heirs,  that  the  widow,  heir  or  heirs  should  have  the  use 
of  the  property  during  her  widowhood  and  while  the  heir  or  heirs 
should  live,  and  that  after  her  death  or  marriage,  and  after  the  decease 
of  the  heirs,  if  any,  of  his  adopted  son,  the  property  should  go  to  tes- 
tator's niece.  Held,  that  a  brother  of  testator,  he  having  left  surviv- 
ing no  father,  mother  or  child,  could  maintain  an  action  for  the  con- 
struction of  the  will.  Jleldt  also,  that  the  provision  in  the  second  clause 
was  valid,  and  created  a  trust  to  receive  the  rents  and  profits  of  testa- 
tor's estate,  and  apply  them  to  the  use  of  the  illegitimate  son  during 
life.  The  provisions  in  the  third  and  fourth  clauses,  in  respect  to 
the  widow  and  heirs  of  the  illegitimate  son,  were  invalid  by  reason 
of  an  unlawful  suspension  of  the  power  of  alienation.  By  the  word 
"heir"  the  testator  meant  the  heirs  of  his  son's  body,  not  heirs  gen- 
erally. The  niece  took  the  remainder  of  the  estate,  after  the  life 
estate  of  the  son,  contingent  upon  the  death  of  such  son  without 
widow  or  heir  of  his  body  surviving,  and  that  contingency  failing  the 
estate  passed,  after  the  death  of  the  son,  to  the  heirs  and  next  of  kin 
of  testator. 

EiAH  V.  Qrenier 388 

8.  ,  Coats  on  cross  appeai.]    Costs  of  appeal  refused  when  all  parties 

have  been  unsuccessful  on  a  cross  appeal.  lb. 

9.  ,  Probate  of.]  There  was  a  conflict  in  testimony  as  to  the  genuine- 
ness of  the  signature  to  a  will.  It  appeared  that  the  testatrix  was 
sick  at  the  time  of  executing  the  will,  and  had  not  read  it.  It  was 
drawn  by  a  person  who  had  no  written  instructions  from  the  testatrix 
as  to  her  intent,  and  the  wife  of  such  person  received  under  the  will  a 
contingent  interest  in  the  entire  estate,  and  the  will  was  an  unnatural 
one.  Held,  that  the  surrogate  properly  refused  to  admit  such  will  to 
probate. 

Barry  «.  Botle 423 

10.  ,  Alterations  made  by  testator  after  execution.]  The  testator,  after 

he  had  duly  executed  his  will,  made,  in  his  own  handwriting,  various 
alterations.  Some  legacies  he  erased,  and  some  he  directed  to  go  to 
other  persons.  He  also  changed  one  of  the  executors.  Held,  that  the 
will,  as  originally  executed,  should  be  upheld. 

QUINN  10.  QuiNN 437 

11. ,  Erasures.]  A  testator  cannot,  by  obliterations,  partially  revoke 

a  will  duly  executed.  lb. 

12.  ,  Void  trusts  —  suspension  of  power  of  alienation.]     A.  testator 

directed  that  a  portion  of  his  estate  be  set  apart  and  devoted  to  the 
purchase  of  the  site  for  a  female  seminary  and  the  erection  of  build- 
ings thereon  ;  another  portion  invested  in  government  bonds  and  the 
income  applied  for  the  payment  of  the  salaries  of  teachers  in  such 
seminary ;  and  also  directed  that  his  executors,  after  making  pro- 
visions for  the  government  of  the  seminary,  should  cause  the  same  to 
be  incorporated  and  convey  the  title  to  the  premises  purchased  to  the 
corporation.  Held,  that  the  provisions  in  question  were  void,  as  (1) 
creating  a  trust  not  authorized  by  statute :  and  (2),  suspending  the 
power  of  alienation  for  an  indefinite  period. 

Leonard  tj.  Bell 608 

18. ,  Validity  of —  direction  of  testator  not  included  in  body  of  mil  — 

eoDecution  of  mil.]    A  testator  wrote  his  will  upon  three  pages  of  a 
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sheet  of  paper.  At  the  end  of  the  second  page  he  subscribed  his  name 
and  also  at  the  end  of  the  third  page.  At  the  end  of  the  second  page 
two  persons  subscribed  their  names  as  witnesses  at  testator's  request. 
The  third  page  contained  a  conditional  request  or  direction  only. 
Heldf  that  the  will  was  concluded  at  the  end  of  the  second  page; 
the  third  page  formed  no  part  of  such  will  and  did  not  affect  its 
validity. 

CoNBOT  1?.  Jennings 622 

14.  , .]  The  attestation  clause  was  simply :  "  Witness  by  us 

this  10th  day  of  January,  1873."  It  was  shown  that  the  testator  told 
the  witnesses  that  the  paper  in  question  was  his  will  and  requested 
them  to  sign  as  witnesses,  which  they  did.  Held,  that  the  will  was 
properly  executed.  lb. 

15.  ,  Execution  of —  subscribing  witnesses.']    On  the  probate  of  a  will 

it  appeared  that  neither  of  the  subscribing  witnesses  thereto  saw  the 
testatrix  sign  it,  and  to  neither  o\  tliem  did  she  acknowledge  that  she 
had  signed  it,  and  neither  of  them  saw  her  name  upon  it.  One  of  the 
witnesses  testified  that  S.,  who  drew  the  will,  and  called  him  to  wit- 
ness it.  said  to  him,  in  the  presence  of  testatrix,  holding  out  to  him  a 
paper  so  folded  that  he  did  not  sec  the  signature,  "  that  is  Mrs.  Bell's 
will,"  and  requested  him  to  sign  his  name.  The  testatrix  said  nothing 
and  did  nothing,  sofar  as  he  remembered.  The  other  witness  testified 
that  S.  had  desired  him  to  come  and  witness  Mrs.  Bell's  will ;  that 
when  he  went  into  the  room  a  paper  was  handed  to  him,  and  he  signed 
it ;  that  nothing  was  said  in  Mrs.  Bell's  presence  about  its  being  a  will. 

'  S.,  who  drew  the  will,  did  not  remember  that  he  was  present  when  it 

was  executed.  Held,  that  the  will  was  not  executed  and  published  in 
the  manner  required  by  the  statute,  and  that  the  decree  of  the  surro- 
gate admitting  it  to  probate  must  be  reversed. 

Bakkk  t).  WooDBRiDGB Addenda.    1 1 

16. ,  Illegal  suspension  of  power  of  alienation.']   A  testator,  by  his  will, 

directed  the  payment  of  certain  legacies  and  bequests  and  gave  annuities 
to  five  persons  during  their  respective  lives.  He  further  directed  that 
"  after  the  payment  in  full  of  all  the  legacies  and  annuities  herein- 
before mentioned,"  the  residue  and  remainder  of  his  property  should 
^  bo  divided   into   five  equal  parts  which  were   to  be  given   to   five 

religious  organizations.  His  executors  were  directed  to  carry  out 
the  provisions  of  the  will.  Held,  that  the  executors  took  a  trust  estate 
which  would  last  to  the  death  of  the  last  annuitant,  which  would  be 
during  more  than  two  lives.  That  this  estate  was  illegal  and  void, 
and  the  provisions  for  the  payment  of  annuities  and  division  of  the 
remainder  of  the  estate  null  and  void,  and  that  the  estate  thus 
attempted  to  be  disposed  of,  descended  to  the  heirs  and  next  of  kin 
of  the  testator. 

Donaldson  v.  American  Tract  Society Addenda.    16 

ISee  Conflict  of  Law,  2, 8. 

Witness  :  See  Evidence,  12,  36,  36, 37, 47,  50,  63 ;  Wills,  5, 15. 

Words  : 

^  "  Adverse  Party  : "  See  Practice,  8. 

I 

f  "  Good  and  Sqfficibnt  Fence  : "  See  Railroads,  1. 

"  Heir  : "  See  Will,  7 ;  Deed,  8. 

"  Party  Aggrieved  : "  See  Practice,  8. 
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Wbit  of  Error — FheUnot  appearing  in  return.]  Where  a  prisoner  on 
a  writ  of  error  did  not  have  a  judgment  record  made  up  which  would 
•how  the  proceedings  at  the  trial,  but  coutented  himself  with  a  return 
containing  the  indictment,  testimony,  cliargo  of  court,  verdict  and 
sentence  ;  Tteld,  that  the  court  could  not  interfere  with  the  result,  upon 
the  ground,  that  certain  matters  nece.ssary  to  give  validity  to  the  pro- 
ceedmgs  were  omitted,  the  fact  of  such  omiziaion  not  appearing  bj 
the  return. 
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